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Names  and  Addresses  of  Attorneys  of  Record. 

H.  L.  FAULKNER,  Esquire,  Juneau,  Alaska, 
Attorney  for  Plaintiff -Appellant. 

HENRY  RODEN,  Esquire,  Juneau,  Alaska, 
Attorney  for  Defendant-Appellee. 

In  the  District  Court  for  the  Territory  of  Alaska 
Division  No.  1. 

No.  2322-A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 

Complaint. 

Oomes  now  the  plaintiff  above  named  and  for 
cause  of  action  against  the  defendant  alleges: 

I. 

That  plaintiff  is  a  citizen  of  the  United  States 
and  a  resident  of  the  Town  of  Petersburg,  Alaska, 
and  the  owner  of  real  and  personal  property,  lo- 
cated within  the  corporate  limits  of  said  town,  which 
has  been,  is,  and  will  continue  to  be  assessed  for  the 
purpose  of  taxation  by  said  town,  and  that  said  town 
has  in  the  past,  and  hereafter  will  continue  to  levy 
general  taxes  against  the  property  owned  by  plain- 
tiff, as  aforesaid,  for  school  and  municipal  purposes. 

II. 

That  the  defendant  is  a  municipal  corporation 
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located  in  Alaska  and  within  that  portion  of  Alaska 
over  which  the  above-entitled  Court  has  jurisdic- 
tion. 

III. 
That  the  population  of  defendant  town  is 
approximately  1000,  and  that  the  total  assessed 
valuation  of  all  the  taxable  real  and  personal  prop- 
erty in  said  town,  according  to  the  last  assessment 
thereof  for  the  purposes  of  taxation,  is  the  sum  of 
$598,780.00.     [1*] 

lY. 
That  the  Common  Council  of  said  town  heretofore 
has  established  therein  a  school  district  and  provided 
the  same  with  a  suitable  schoolhouse,  and  is  now 
maintaining  within  said  town  and  school  district 
public  schools,  and  has  heretofore  and  will  hereafter 
levy  taxes  upon  all  the  taxable  property  within  said 
town  for  the  purpose  of  maintaining  such  public 
schools. 

V. 
That  the  Congress  of  the  United  States  heretofore 
duly  passed  an  act  entitled,  "An  Act  to  authorize 
the  incorporated  Town  of  Petersburg,  Alaska,  to 
issue  bonds  in  any  sum,  not  exceeding  $75,000,  for 
the  purpose  of  constructing  and  installing  a  muni- 
cipal electric  light  and  power  plant,  and  for  the  con- 
struction of  a  public  school  building,"  which  act 
was  duly  approved  on  September  29,  1919,  and 
thereupon  became  effective.  (A  copy  of  said  act  is 
hereto  attached  marked  Exhibit  "A"  and  by  this 
reference  made  a  part  of  this  complaint).     That 


*  Page-number    appearing    at    foot  of  page  of  original  oertified  Tran- 
script of  Eecord. 
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thereafter  the  Congress  of  the  United  States  passed 
an  act  entitled,  *'An  Act  to  amend  an  Act  entitled 
^An  Act  to  authorize  the  incorporated  Town  of 
Petersburg,  Alaska,  to  issue  bonds  in  any  sum  not 
exceeding  $75,000  for  the  purpose  of  constructing 
and  installing  a  municipal  electric  light  and  power 
plant  and  for  the  construction  of  a  public  school 
building,'  approved  September  29,  1919,"  which  last 
mentioned  act  was  duly  approved  June  5, 1920,  (copy 
of  which  is  hereto  attached  marked  Exhibit  ^^B"  and 
by  this  reference  made  a  part  of  this  complaint). 
That  said  last  mentioned  act  amended  Section  1  and 
Section  5  of  the  first  mentioned  act,  and  that  said 
first  act  of  Congress,  as  amended  by  said  second  act 
of  Congress,  is  now  in  full  force  and  effect. 

VI. 
That  on  the  19th  day  of  March,  1923,  the  Common 
Council  of  defendant  town  did  pass  a  certain  ordi- 
nance, designated  Ordinance  No.  62  and  entitled 
"An  ordinance  providing  for  a  special  election  to  be 
held  in  the  Town  of  Petersburg,  Alaska,  a  munici- 
pal corporation,  to  determine  whether  or  not  the 
said  Town  of  Petersburg  shall,  (a)  Issue  its  bonds 
[2]  in  the  sum  of  approximately  Thirty-five 
Thousand  Dollars  for  the  purpose  of  constructing 
and  equipping  a  public  school  building;  and  (b) 
issue  its  bonds  in  the  sum  of  approximately  One 
Hundred  Fifteen  Thousand  Dollars  for  the  purpose 
of  constructing  and  installing  a  municipal  electric 
light  and  power  plant,  or  for  either  of  said  pur- 
poses," which  ordinance  was  immediately  following 
its  passage,  and  on  the  day  of  its  passage,  duly  ap- 
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proved  by  the  Mayor  of  said  town;  that  a  copy  of 
said  ordinance  is  hereto  attached  as  Exhibit  ''C 
and  by  this  reference  made  a  part  hereof. 

VII. 
That  under  and  pursuant  to  the  provisions  of  said 
Ordinance  No.  62,  a  special  election  was  held  in 
said  town  on  Monday,  April  30,  1923,  at  which  elec- 
tion there  was  submitted  to  the  qualified  electors  of 
said  town  for  their  approval  or  rejection  the  follow- 
ing questions  or  propositions: 

A.  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum, 
not  exceeding  thirty  five  thousand  dollars,  for 
the  purpose  of  constructing  and  equipping 
Public  School  Building  within  the  corporate 
limits  of  said  town ; 

B.  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum,  not 
exceeding  one  hundred  fifteen  thousand  dol- 
lars, for  the  purpose  of  constructing  and  in- 
stalling a  Municipal  Electric  Light  and  Power 
Plant. 

that  more  than  a  majority  of  the  qualified  voters 
of  said  town,  voting  at  said  election  upon  each  of 
said  propositions,  did  vote  in  favor  of  each  of  said 
propositions. 

YIII. 
That  by  virtue  of  said  acts  of  Congress,  said  Ord. 
No.  62  of  said  town,  and  by  virtue  of  the  votes  cast 
at  said  election  as  aforesaid,  said  town  now  claims 
to  be  vested  with  full  power,  right  and  authority 
to  become  indebted,  and  to  issue,  sell  and  deliver  its 
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general  negotiable  coupon  bonds  in  the  sum  of  $35,- 
000.00  for  the  purpose  of  constructing  and  equip- 
ping a  [3]  public  school  building  therein  and  its 
general  negotiable  coupon  bonds  in  the  sum  of 
$115,000  for  the  purpose  of  constructing  and  in- 
stalling a  municipal  electric  light  and  power  plant, 
as  hereinafter  set  forth. 

IX. 

That  by  Sec.  7  of  said  Ord.  No.  62,  as  amended 
by  Ord.  No.  63  of  said  town,  passed  and  approved 
June  18,  1923,  (a  copy  of  which  Ord.  No.  63  is  here- 
to attached  as  Exhibit  ''D"  and  by  this  reference 
made  a  part  of  this  complaint),  it  is  provided  that 
said  $150,000  bonds  shall  bear  interest  ar  the  rate 
of  7%  per  annum,  payable  semi-annually,  shall  be  in 
denominations  of  $500  or  $1000,  or  both,  and  shall 
mature  as  follows:  $5,000  on  the  first  day  of  July 
in  each  year,  commencing  July  1,  1928,  to  July  1, 
1942,  both  inclusive,  and  $75,000  on  the  1st  day  of 
July,  1943,  and  shall  be  payable,  both  principal  and 
interest,  at  the  office  of  the  Guaranty  Trust  Com- 
pany in  New  York  City. 

X. 

That  on  the  18th  day  of  June,  1923,  the  Common 
Council  of  said  town  did  pass  a  certain  ordinance 
known  as  Ordinance  No.  64  entitled,  "An  ordinance 
providing  for  the  issuance,  sale,  maturity  and  re- 
demption of  Municipal  Electric  Light  and  Power 
Bonds,  in  a  sum  not  exceeding  one  hundred  and  fif- 
teen thousand  dollars,  to  be  issued  and  sold  for  the 
purpose  of  constructing  and  installing  a  Municipal 
Electric  Light  and  Power  Plant,"  which  ordinance 
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was  on  the  day  of  its  passage  duly  approved  by  the 
Mayor  of  said  town;  that  a  copy  of  said  Ord.  No. 
64  is  hereto  attached  as  Exhibit  ''E"  and  by  this 
reference  made  a  part  of  this  complaint.     [4] 

XI. 
That  by  said  Ord.  No.  64  it  is  provided  that  said 
$115,000  '^  Municipal  Electric  Light  and  Power 
Plant  Bonds"  shall  be  sold  to  Hiibbell  &  Waller,  a 
copartnership,  at  par  and  accrued  interest,  and  shall 
be  delivered  from  time  to  time  as  funds  are  re- 
quired for  the  construction,  erection,  installation 
and  equipment  of  said  electric  light  and  power 
plant;  that  said  ordinance  further  provides  that 
said  $115,000  bonds  shall  be  in  denominations  of 
$1,000  each,  numbered  consecutively  from  1  to  115, 
both  inclusive,  shall  be  dated  July  1,  1923,  shall  bear 
interest  at  the  rate  of  7%  per  annum,  payable  semi- 
annually, shall  mature  in  the  order  of  their  num- 
bers, lowest  first,  as  follows:  $5,000  on  July  1st  of 
each  of  the  years  1928  to  1942,  inclusive,  and  $40,- 
000  on  July  1,  1943,  and  shall  be  payable,  both  prin- 
cipal and  interest  at  the  office  of  the  Guaranty  Trust 
Company  in  New  York  City. 

XII. 
That  by  Sec.  7  of  said  Ord.  No.  64  it  is  provided: 
"That  the  said  Town  of  Petersburg  does 
hereby  create  and  establish  a  sinking  fimd  for 
the  purpose  of  the  payment  of  the  principal  of 
said  bonds  and  the  interest  thereon  as  they 
mature  and  accrue;  that  the  said  Town  of 
Petersburg  shall  annually  levy  and  tax  upon  all 
the  real  and  personal  property  situate  within 
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the  corporate  limits  of  said  town,   subject  to 
taxation,  in  amount  sufficient  to  pay  the  inter- 
est and  installments  of  principal  due  for  the 
ensuing  year,  and  such  amounts  as  may  be  re- 
quired for  the  payment  of  such  interest  and  in- 
stallments   shall   be  kept   and   remain  in   said 
sinking  fund  and  shall  be  used  and  applied  to 
the  pa3mient  of  such  interest  and  installments, 
and  no  part  of  such  sinking  fund  shall  be  ap- 
plied to  any  other  purpose  whatsoever. 
XIII. 
That  said  town,  as  part  of  said  Municipal  Elec- 
tric Light  and  Power  Plant,  proposes  to  and  will 
construct  a  power  house  on  lands  to  be  acquired  by 
it  at  a  distance  of  approximately  fifteen  miles  out- 
side the  corporate  limits  of  said  town,  and  to  trans- 
mit  the   electric   energy  generated  at  said  power 
plant  by  transmission     [5]     lines  to  be  constructed 
by  it  over  rights  of  way  to  be  acquired  by  it  between 
said  power-house   and  said  town  and  wholly  out- 
I'side  the  corporate  limits  of  said  town ;  that  said  town 
proposes  to  and  will  sell  a  substantial  portion  of  the 
power  generated  at   and  by  said  pow:er  plant  to 
various    private    persons,    firms    and    corporations 
for    consumption    and   use    outside    the    corporate 
limits  of  said  town. 

XIV. 
That  said  town  is  not  vested  by  law  or  otherwise 
with  power  or  authority  to  acquire  property  lo- 
cated outside  its  corporate  limits  for  the  purpose 
of  constructing  a  municipal  electric  light  and  powder 
plant,  and  is  not  authorized  by  law  or  otherwise 
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to  expend  moneys  derived  from  the  sale  of  said 
$115,000  Municipal  Light  &  Power  Plant  Bonds 
for  the  purpose  of  acquiring  any  property  outside 
its  corporate  limits  for  such  use,  or  for  construct- 
ing and  equipping  outside  of  its  corporate  limits 
any  power  plant,  transmission  lines,  or  any  other 
structures,  buildings,  machinery  and  equipment 
to  be  used  in  connection  therewith. 

XV. 

That  said  town  is  not  authorized  by  law  or  other- 
wise to  expend  any  of  the  moneys  to  be  derived 
from  the  sale  of  said  $115,000  Municipal  Electric 
Light  &  Power  Plant  Bonds  for  the  purpose  of 
constructing  a  municipal  electric  light  and  power 
plant  or  system  to  generate  electric  energy  to  be 
sold,  consumed  and  used  outside  of  the  corporate 
limits  of  said  town. 

XVI. 

That  the  corporate  authorities  of  said  town  have 
no  power  or  authority  to  assess,  levy  or  collect  for 
school  and  all  other  municipal  purposes  any  annual 
tax  in  excess  of  two  per  centum  of  the  assessed 
valuation  upon  all  real  and  personal  [6]  prop- 
erty within  said  town. 

XVII. 

That  if  said  bonds  be  issued  by  said  town,  as 
aforesaid,  it  will  be  necessary  for  said  town,  in  or- 
der to  maintain  its  corporate  existence  and  perform 
its  functions,  and  to  maintain  its  pablic  schools 
and  to  pay  the  principal  and  interest  of  said  bonds 
as  the  same  become  due,  to  annually  levy  a  tax  upon 
all  the  taxable  real  and  personal  property  in  said 
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town  in  excess  of  the  two  per  centum  of  the  as- 
sessed valuation  thereof,  and  the  Common  Council 
of  said  town  has  unlawfully  and  without  right  or 
authority  by  the  provisions  of  said  Ord.  No.  62 
of  said  town  irrevocably  bound  and  obligated  said 
town  to  levy  and  collect  such  excess  taxes. 

XVIII. 

That  by  said  Ord.  No.  64,  said  $115,000  Municipal 
Electric  Light  &  Power  Plant  Bonds  have  been 
made  to  mature  serially  in  fixed  annual  amounts 
as  follows:  $5,000  on  July  1,  of  each  of  the  years 
1928  to  1942,  inclusive,  and  $40,000  on  July  1,  1943, 
whereas  said  acts  of  Congress  provided  that  said 
bonds  shall  mature  twenty  years  from  their  date, 
with  option  reserved  to  said  town  to  redeem  the 
same  prior  to  maturity  in  numerical  order  at  the 
rate  of  $5,000  per  annum  from  and  after  the  expi- 
ration of  five  years  from  date  of  bonds;  that  no 
authority  exists  by  virtue  of  law  or  otherwise  em- 
powering said  town  or  its  Common  Council  to 
make  said  bonds  mature  serially  in  fixed  amounts, 
as  aforesaid,  or  to  make  said  bonds  mature  in 
any  manner  other  than  that  specifically  stated  in 
said  acts  of  Congress.     [7] 

XIX. 

That  said  Town  of  Petersburg  has  sold  and  is 
now  about  to  issue  and  deliver  the  $35,000.00  gen- 
eral bonds  of  said  town  authorized  by  the  aforesaid 
special  election  to  be  issued  for  the  purpose  of  con- 
structing and  equipping  a  public  school  building 
within  the  corporate  limits  of  said  town,  and  that 
said  town  has  bound  and  obligated  itself  to  levy 
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annually  a  tax  upon  all  the  taxable  real  and  per- 
sonal property  in  said  town  sufficient  to  pay  the 
principal  and  interest  of  said  school  bonds  as  the 
same  fall  due. 


That  during  the  year  ending  March  15,  1923,  the 
total  receipts  of  said  town  from  all  sources 
amounted  to  the  sum  of  $33,323.53,  which  sum  in- 
duced general  general  taxes  levied  by  said  town  in 
the  sum  of  $10,812.88,  moneys  received  from  the 
existing  municipal  light  plant  in  the  sum  of  $9,- 
452.19,  license  moneys  in  the  sum  of  $4,795.68,  re- 
ceipts from  the  water  department  in  the  sum  of 
$3,689.00  and  other  moneys  received  from  municipal 
court  fines,  auto  licenses,  dog  taxes,  street  and  sewer 
assessments,  and  the  operation  of  the  city  hospital; 
that  during  said  year  the  total  disbursements  of  said 
town  amounted  to  $29,903.56,  including  disburse- 
ments made  for  the  operation  of  its  existing  muni- 
cipal light  plant,  and  water  plant,  the  maintenance 
and  operation  of  its  city  hospital,  schools  and  fire 
department,  the  maintenance  of  streets,  walks  and 
sewers,  the  conduct  of  elections,  the  salaries  of  town 
officers  and  other  miscelleaneous  expenses. 

XXI. 

That  said  town,  its  Common  Council  and  its  of- 
ficers and  agents  threaten  to,  and  will,  unless  en- 
joined from  so  doing  by  this  Court:     [8] 

(a)  Issue,  sell  and  deliver  said  $115,000  bonds, 
dated  July  1,  1923,  bearing  7%  interest  per  annum, 
payable   semi-annually,   and  maturing   as   follows: 
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V$5,000  on  July  1st  of  each  year  of  the  years  1928 
'to  1942,  both  inclusive,  and  $40,000  on  July  1,  1943. 

(b)  Use  the  proceeds  derived  from  the  sale  of 
said  bonds  to  acquire  real  and  personal  property 
outside  of  its  corporate  limits  for  the  construction 
of  a  municipal  electric  light  and  power  plant,  and 
will  use  such  proceeds  to  construct  a  power  plant 
and  transmission  lines  outside  of  its  corporate  limits 
and  to  equip  the  same  with  all  necessary  machinery 
and  appurtenances. 

(c)  Will  sell  to  private  individuals,  firms  and 
corporations  electric  energy  generated  by  said 
power  plant  to  be  used  and  consumed  outside  the 
corporate  limits  of  said  town. 

(d)  Will  issue,  sell  and  deliver  said  $115,000 
bonds  and  thereby  obligate  said  town  and  its  Com- 
mon Council  and  officers  to  levy  and  collect  annually 
general  taxes  upon  all  the  taxable  real  and  personal 
property  in  said  town  (including  the  real  and  per- 
sonal property  of  plaintiff)  in  excess  of  two  per 
centum  of  the  assessed  valuation  thereof. 

(e)  Will  incur  a  municipal  indebtedness  by  the 
issuance  of  said  bonds  in  excess  of  any  authority 
conferred  upon  it  by  law  and  will,  in  order  to  pro- 
vide for  the  payment  of  the  principal  and  interest 
of  said  bonds,  annually  levy  general  taxes  upon  all 
the  taxable  real  and  personal  property  in  said  town, 
including  the  real  and  personal  property  of  plain- 
tiff, in  excess  of  the  limitation  upon  municipal  tax 
levies  prescribed  by  law.     [9] 

XX. 
That  if  said  town  and  its  Common  Council  and 
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municipal  officers  issue,  sell  and  deliver  said  bonds^ 
ias  aforesaid,  plaintiff  will  suffer  irreparable  loss, 
damage  and  injury,  and  that  plaintiff  is  without 
any  speedy  or  adequate  remedy  at  law. 
.  WHEREFORE,  plaintiff  prays  that  defendant 
town  and  its  Common  Council  and  its  municipal 
officers  be  permanently  enjoined  from  issuing  all  or 
any  part  of  said  bonds,  and  that  plaintiff  may  have 
6uch  other  relief  as  in  the  premises  plaintiff  is  en- 
titled to  receive. 

H.  L.  FAULKNER, 
Attorney  for  Plaintiff. 

The  United  States  of  America, 
Territory  of  Alaska, — ss. 

Paul  Lund,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  I  am  the  plaintiff  in  the  above  and 
foregoing  entitled  action ;  that  I  have  read  the  fore- 
going complaint  and  the  same  is  true  as  I  verily 
believe. 

PAUL  LUND. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  August,  1923. 

[Notarial  Seal]  HAROLD  F.  DAWES, 

Notary  Public,  Territory  of  Alaska. 
My  commission  expires  July  2,  1927.     [10] 


Exhibit  ''A.*' 

Copy  of  Act  approved  Sept.  29th,  1919. 
^n  act  to  authorize  the  incorporated  Town   of 
Petersburg,  Alaska,  to  issue  bonds  in  any  sum  not 
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exceeding  $75,000.00  for  the  purpose  of  construct- 
ing and  installing  a  municipal  electric  light  and 
power  plant  and  for  the  construction  of  a  public 
school  building. 

BE  IT  ENACTED  BY  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES  OF  THE 
UNITED  STATES  OF  AMERICA  IN  CON- 
GRESS ASSEMBLED, 

Sec.  1.  That  the  incorporated  Town  of  Peters- 
burg, Alaska,  is  hereby  authorized  and  empowered 
to  issue  bonds  in  any  sum  not  exceeding  $75,000.00 
for  the  purpose  of  constructing  and  installing  a 
municipal  electric  light  and  power  plant  and  for 
the  construction  of  a  public  school  building. 

Sec.  2.  That  before  such  bonds  shall  be  issued  a 
special  election  shall  be  ordered  by  the  Common 
Council  of  the  Town  of  Petersburg  at  which  election 
the  question  of  whether  such  bonds  shall  be  issued 
shall  be  submitted  to  the  qualified  electors  of  said 
Town  of  Petersburg  whose  names  appear  on  the 
last  assessment-roll  of  said  town  for  municipal  taxa- 
tion. Thirty  days  notice  of  such  election  shall  be 
given  thereof  in  a  newspaper  printed  and  published 
and  of  general  circulation  in  said  town  before  the 
date  fixed  for  such  election. 

iSec.  3.  That  the  registration  for  such  election 
and  the  manner  of  conducting  the  same  and  the 
canvass  of  the  returns  of  said  election  shall  be,  as 
near  as  practicable,  in  accordance  with  the  require- 
ments of  law  in  general  or  special  elections  in  said 
municipality,  and  said  bonds  shall  be  issued  only 
upon  condition  that  a  majority  of  the  votes  cast  at 
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such  election  in  said  town  shall  be  in  favor  of  is- 
suing such  bonds. 

Sec.  4.  That  the  bonds  above  specified,  when 
authorized  to  be  issued  as  hereinbefore  provided, 
shall  bear  interest  at  a  rate  to  be  fixed  by  the  Com- 
mon Council  of  Petersburg  not  to  exceed  seven  per 
centum  per  annum,  payable  semi-annually  and  shall 
not  be  sold  for  less  than  their  par  value  with  ac- 
crued interest  and  shall  be  in  denominations  not 
exceeding  $1,000.00  each,  the  principal  to  be  due  in 
twenty  years  from  date  thereof,  and  provided  fur- 
ther, that  the  Common  Council  of  the  town  may 
reserve  the  right  to  pay  off  said  bonds  in  their 
numerical  order  at  the  rate  of  $5,000.00  thereof  per 
annum  from  and  after  the  expiration  of  five  years 
from  their  date.  Principal  and  interest  shall  be 
payable  in  lawful  money  of  the  United  States  of 
America  at  the  office  of  the  town  treasurer  or  at 
such  bank  in  the  City  of  New  York,  State  of  New 
York,  or  such  place  as  may  be  designated  by  the 
Common  Council  of  the  Town  of  Petersburg,  the 
place  of  payment  to  be  mentioned  in  the  bonds,  pro- 
vided further  that  each  and  every  of  such  bonds 
shall  bear  the  written  signature  of  the  Mayor  and 
Clerk  of  said  Town  of  Petersburg  and  also  bear  the 
seal  of  said  town. 

Sec.  5.  That  no  part  of  the  funds  arising  from 
the  sale  of  said  bonds  shall  be  used  for  any  purpose 
other  than  specified  in  this  Act  and  such  bonds  shall 
be  sold  only  when  and  in  such  amounts  as  the  Com- 
mon Council  shall  direct  and  the  proceeds  thereof 
shall  be  disbursed  for  the  purposes  hereinbefore 
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mentioned  and  under  the  order  and  direction  of  the 
said  common  council  from  time  to  time  [11]  as 
the  same  may  be  required  for  said  purposes  pro- 
vided that  not  to  exceed  $50,000.00  from  the  pro- 
ceeds of  the  sale  of  said  bonds  shall  be  expended  for 
:the  construction  and  installation  of  the  electric 
light  and  power  plant  and  not  to  exceed  $25,000.00 
thereof  shall  be  expended  in  the  construction  of  the 
public  school  building. 

Approved  Sept.  29,  1919.     [12] 


Exhibit  ^'B." 

Act  approved  June  5th,  1920. 

An  act  to  amend  an  act  entitled  ''an  Act  to  au- 
thorize the  incorporated  Town  of  Petersburg, 
Alaska,  to  issue  bonds  in  any  sum  not  exceeding 
$75,000.00  for  the  purpose  of  constructing  and  in- 
stalling a  municipal  electric  light  and  power  plant 
and  for  the  construction  of  a  public  school  build- 
ing,'^ approved  September  29,  1919. 

BE  IT  ENACTED  BY  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES  OF  THE 
UNITED  STATES  OF  AMERICA  IN  CON^ 
GRESS  ASSEMBLED,  that  section  1  of  the  act 
entitled  "an  Act  to  authorizee^  the  incorporated 
Town  of  Petersburg,  Alaska,  to  issue  bonds  in  any 
sum  not  exceeding  $75,000.00  for  the  purpose  of 
constructing  and  installing  a  municipal  electric 
light  and  power  plant  and  for  the  construction  of  a 
public  school  building"  be,  and  the  same  is  hereby, 
'amended  to  read  as  follows: 
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Section  1.  That  the  incorporated  Town  of 
Petersburg,  Alaska,  is  hereby  authorized  and  em- 
powered to  issue  bonds  in  any  sum  not  exceeding 
$150,000.00  for  the  purpose  of.  constructing  and 
installing  a  municipal  electric  light  and  power  plant 
and  for  the  construction  of  a  public  school  build- 
ing. ' ' 

Sec.  2.  That  section  5  of  the  Act  mentioned  in 
the  preceding  section  is  hereby  amended  to  read  as 
follows : 

"Section  5.  That  no  part  of  the  funds  arising 
from  the  sale  of  said  bonds  shall  be  used  for  any 
purpose  other  than  specified  in  this  Act.  Said 
bonds  shall  be  sold  only  in  such  amounts  as  the 
common  council  shall  direct,  and  the  proceeds 
thereof  shall  be  disbursed  for  the  purposes  herein- 
before mentioned  and  under  the  order  and  direc- 
tion of  said  common  council  from  time  to  time  as 
the  same  may  be  required  for  said  purposes;  Pro- 
vided, That  not  to  exceed  $115,000.00  of  the  pro- 
ceeds of  the  sale  of  said  bonds  shall  be  expended 
for  the  construction  and  installation  of  the  elec- 
tric light  and  power  plant,  and  not  to  exceed  $35,- 
000.00  thereof  shall  be  expended  for  the  construc- 
tion of  the  public  school  building." 

Approved  June  5,  1920.     [13] 
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ORDINANCE  No.  62. 
An  Ordinance  Providing  for  a  Special  Election 
to  be  Held  in  the  Town  of  Petersburg,  Alaska,  a 
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Municipal  Corporation,  to  determine  whether  or 
not  the  said  Town  of  Petersburg-  Shall,  (a)  Issue 
its  Bonds  in  the  Sum  of  Approximately  Thirty- 
five  Thousand  Dollars  for  the  Purpose  of  Con- 
structing and  Equipping  a  public  School  Build- 
ing; and  (b)  Issue  its  Bonds  in  the  Sum  of  Ap- 
proximately One  Hundred  Fifteen  Thousand  Dol- 
lars for  the  Purpose  of  Constructing  and  Install- 
ing a  Municipal  Electric  Light  &  Power  Plant,  or 

for  Either  of  Said  Purposes : 
********* 

Whereas,  the  Town  of  Petersburg,  Alaska,  a 
Municipal  Corporation  in  the  Territory  of  Alaska, 
desires  to  construct  and  equip  a  Public  School 
Building  within  its  corporate  limits,  for  the  use  of 
the  said  Municipality  and  its  inhabitants,  at  an 
estimated  total  cost  of  approximately  Thirty-five 
Thousand  Dollars;  and. 

Whereas,  The  said  Town  of  Petersburg  desires 
and  proposes  to  construct  and  install  a  Municipal 
Electric  Light  &  Power  Plant,  to  supply  its  inhabi- 
tants with  light  and  power,  at  a  cost  of  not  to 
exceed  One  Hundred  Fifteen  Thousand  Dollars; 
and, 

Whereas,  The  said  Town  of  Petersburg,  a  Mu- 
nicipal Corporation,  desires  to  pay  for  the  con- 
struction and  equipment  of  the  said  Public  School 
Building  and  for  the  Construction  and  Installation 
of  said  Municipal  Electric  Light  &  Power  Plant 
by  the  issuance  of  General  Bonds  in  the  sum  of 
Thirty-five  Thousand  Dollars  and  of  One  Hundred 
Fifteen  Thousand  Dollars,  respectively,  which  said 
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iDonds  shall  mature  twenty  years  from  the  date 
thereof  and  shall  bear  interest  at  the  rate  of  seven 
(7%)  per  cent  per  annum,  payable  semi-annually, 
on  the  fifteenth  day  of  March  and  on  the  fifteenth 
da}^  of  September,  in  each  year,  both  principal  and 
interest  payable  at  the  office  of  the  Municipal 
Treasurer  of  the  Town  of  Petersburg,  in  the  Town 
of  Petersburg,  Alaska;  the  right  to  call  in  and 
pay  off  the  said  bonds  in  their  numerical  order 
at  the  rate  of  five  thousand  dollars  thereof  per 
annum  from  and  after  the  expiration  of  three  years 
ifrom  their  date,  being  especially  reserved;  and 
[14] 

Whereas,  by  virtue  of  an  Act  of  Congress  ap- 
proved September  29th,  1919,  entitled  "An  Act  to 
authorize  the  incorporated  Town  of  Petersburg, 
Alaska,  to  Issue  Bonds  in  any  Sum  not  Exceeding 
Seventy-five  Thousand  Dollars  for  the  Purpose  of 
Constructing  and  Installing  a  Municipal  Electric 
Light  &  Power  Plant,  and  for  the  Construction  of 
a  Public  School  Building,"  as  amended  by  an  Act 
of  Congress,  approved  June  5th,  1920,  entitled, 
"An  Act  to  Amend  an  Act  Entitled,  'An  Act  to 
Authorize  the  Incorporated  Town  of  Petersburg, 
Alaska,  to  Issue  Bonds  in  any  Sum  not  Exceeding 
$75,000.00  for  the  Purpose  of  Constructing  and 
Installing  a  Municipal  Electric  Light  &  Power 
Plant  and  for  the  Construction  of  a  Public  School 
Building,'"  THE  SAID  MUNICIPAL  COR- 
PORATION IS  AUTHORIZED  TO  ISSUE 
THE  SAID  BONDS,  provided  that  such  issuance 
be  approved  by  a  majority  of  the  electors  residing 
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within  the  corporate  limits  of  the  said  town,  at  a 
special  election  to  be  held  for  such  purpose,  as 
provided  in  said  Act  as  amended; 

Now,  therefore;  BE  IT  ORDAINED  BY  THE 
COMMON  COUNCIL  OF  THE  TOWN  OF 
PETERSBURG: 

1st.  That  a  Special  Election  be  held  in  the  Town 
of  Petersburg,  Alaska,  on  Monday,  the  '30th  day 
of  April,  1923,  between  the  hours  of  8:00  A.  M. 
and  7:00  P.  M.  of  said  day,  at  which  said  election 
all  the  qualified  electors  of  the  incorporated  Town 
of  Petersburg,  Alaska,  are  invited  to  vote  on  the 
following  two  questions,  or  propositions,  to  wit: 

A.  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum, 
not  exceeding  thirty-five  thousand  dollars,  for 
the  purpose  of  constructing  and  equipping  a 
Public  School  Building  within  the  corporate 
limits  of  said  town; 

B.  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum, 
not  exceeding  one  hundred  fifteen  thousand 
dollars,  for  the  purpose  of  constructing  and 
installing  a  Municipal  Electric  Light  &  Power 
Plant. 

2d.  That  the  manner  of  conducting  and  holding 
said  election,  the  registration  of  voters,  and  the 
canvass  of  the  returns  shall,  as  nearly  as  practica- 
ble, be  in  accordance  with  the  provisions  of  the 
[15]  election  ordinance  now  in  force  and  effect 
within  the  corporate  limits  of  the  said  Town  of 
Petersburg;  that  all  the  territory  embraced  within 
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the  corporate  limits  of  the  said  Town  of  Peters- 
burg shall  constitute  one  voting  precinct;  and  that 
the  polling  place  in  the  said  voting  precinct  shall  be 
in  the  City  Hall,  also  known  as  the  "Fire  Hall," 
situated  within  the  said  corporate  limits. 

3d.  That  the  Municipal  Clerk  of  the  said  Town 
of  Petersburg,  be,  and  he  hereby  is,  empowered 
to  issue  and  post  a  public  notice  in  three  public 
places  within  the  corporate  limits  of  the  said  town, 
and  that  he  cause  said  notice  to  be  printed  and 
published  in  the  Petersburg  Weekly  Report,  a 
newspaper  printed  and  published  and  of  general  cir- 
culation in  the  said  town,  and  that  said  notice  be 
posted  and  published,  as  aforesaid,  at  least  thirty 
days  prior  to  the  date  of  said  election;  that  the 
said  notice  shall  be,  substantially,  in  the  following 
form: 

NOTICE  OF  SPECIAL  ELECTION. 
To  the  Electors  of  the  Town  of  Petersburg  a  Muni- 
cipal Corporation: 
Notice  is  hereby  Given,  that  pursuant  to  an  Act 
of  Congress,  entitled,  "An  Act  to  Authorize  the 
Incorporated  Town  of  Petersburg,  Alaska,  to  Issue 
Bonds  in  Any  Sum,  not  exceeding  $75,000,  for  the 
Purpose  of  Constructing  and  Installing  a  Muni- 
cipal Electric  Light  and  Power  Plant,  and  for  the 
Construction  of  a  Public  School  Building,"  ap- 
proved September  29,  1919,  as  amended  by  an  Act 
of  Congress  entitled,  "An  Act  to  Amend  an  Act 
entitled,  'An  Act  to  authorize  the  Incorporated 
Town  of  Petersburg,  Alaska,  to  issue  bonds  in  any 
sum  not  exceeding  $75,000  for  the  purpose  of  con- 
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structing  and  installing  a  Municipal  Electric  Light 
and  Power  Plant  and  for  the  construction  of  a  Pub- 
lic School  Building,'  approved  September  29,  1919," 
and  Ordinance  No.  61,  passed  by  the  Common  Coun- 
cil of  the  Town  of  Petersburg,  Alaska,  a  Municipal 
Corporation,  at  its  regular  meeting  held  on  the  19th 
day  of  March,  1923,  a  SPECIAL  ELECTION  will 
be  held  in  the  said  Town  of  Petersburg,  Alaska, 
on  the  30th  day  of  April,  1923,  [16]  between 
the  hours  of  8:00'  A.  M.  and  7:00  P.  M.  of  said  day, 
at  which  election  the  electors  of  and  in  the  said 
incorporated  Town  of  Petersburg  are  invited  to 
vote  on  the  two  following  questions  or  propositions, 
to  wit: 

(A)  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum, 
not  exceeding  thirty-five  thousand  dollars,  for 
the  purpose  of  constructing  and  equipping  a 
Public  School  Building  within  the  Corporate 
Limits  of  said  Town; 

(B)  Whether  or  not  the  Incorporated  Town 
of  Petersburg  shall  issue  bonds  in  any  sum,  not 
exceeding  a  hundred  fifteen  thousand  dollars, 
for  the  purpose  of  constructing  and  installing 
a  Municipal  Electric  Light  &  Power  Plant. 

That  the  entire  area  embraced  within  the  cor- 
porate limits  of  the  said  Town  of  Petersburg  shall 
constitute  one  voting  precinct,  and  that  the  poll- 
ing place  shall  be  in  that  certain  public  building 
known  as  the  "City  Hall"  or  "Fire  Hall,"  in  the 
said  Town  of  Petersburg.  All  persons  who  are 
citizens  of  the  United  States,  twenty-one  years  of 
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age  or  over,  who  have  been  residents  of  Alaska  for 
the  period  of  one  year  and  of  the  Town  of  Peters- 
burg for  six  months  immediately  preceding  the 
date  of  said  election,  who  have  duly  registered 
as  provided  by  the  Ordinance  of  the  Town  of  Peters- 
burg, and  whose  names  appear  on  the  last  Assess- 
ment Roll  of  the  said  Town  for  Municipal  Taxation 
are  qualified  to  vote  at  said  election. 

Dated  this  19th  day  of  March,  1923. 

TOWN  OF  PETERSBURG, 
By  Its  Common  Council. 
ED.  LOCKEN, 

Mayor. 
HAROLD  F.  DAWES, 
Clerk. 

4th.  That  the  Municipal  Clerk  shall  cause  the 
necessary  ballots  to  be  prepared  and  delivered  to 
the  Judge  of  Election  selected  and  appointed  by  the 
Common  Council  as  provided  in  the  election  ordi- 
nance now  in  force  in  the  said  Town  of  Petersburg; 
and  he  shall  [17]  before  the  commencement  of 
the  said  election,  file  in  his  office  due  and  lawful 
proof  of  the  posting  of  the  Notice  of  Special  Elec- 
tion heretofore  referred  to,  and  also  due  proof  of  the 
publication  of  said  notice  in  said  newspaper;  such 
proof  to  be  made  by  the  person  posting  said  notices, 
and  the  publisher  of  the  said  newspaper,  respect- 
ively. 

5th.  The  Judges  of  Election,  under  their  hands 
and  seals  shall  canvass  the  returns  and  prepare 
their  return;  and  in  such  return  they  shall  state 
the  number  of  votes  cast  for  or  against  each  pro- 
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position  separately;  such  return  shall  be  duly  filed 
with  the  Municipal  Clerk,  and  by  him  shall  be  filed 
and  kept  among  the  permanent  records  of  the 
Town. 

6th.  That  if  a  majority  of  the  qualified  voters 
of  the  said  town  of  Petersburg,  at  the  said  election, 
shall  declare  that  they  are  in  favor  of  the  issuance 
of  such  bonds  for  either  or  both  of  said  proposi- 
tions, thus  submitted  to  them  for  their  determina- 
tion, the  Common  Council  of  the  Town  of  Peters- 
burg shall  formulate  plans  and  make  arrangements 
for  the  sale  of  such  bonds  the  issuance  of  which  has 
been  decided  upon  at  the  said  election. 

7th.  That  the  bonds  above  specified  shall  bear 
interest  at  the  rate  of  seven  per  cent  (7%)  per 
annum,  payable  semi-annually,  and  shall  not  be  sold 
for  less  than  their  par  value  with  accrued  inter- 
est, and  shall  be  in  denominations  not  exceeding 
$1,000.00  each,  the  principal  to  be  due  in  twenty 
years  from  and  after  the  date  thereof;  provided, 
however,  that  the  Common  Council  of  the  Town  of 
Petersburg  reserves  the  right  to  pay  off  such  bonds 
in  their  numerical  order  at  the  rate  of  $5,000.00 
thereof  per  annum,  from  and  after  the  expiration  of 
five  years  from  their  date.  Principal  and  interest 
shall  be  payable  in  lawful  money  of  the  United 
States  of  America,  at  the  office  of  the  Town  Treas- 
urer of  the  Town  of  Petersburg,  at  Petersburg, 
Alaska;  and,  provided  [18]  further  that  each  and 
every  bond  shall  have  the  signature  of  the  Mayor 
and  Clerk  of  the  said  Town  of  Petersburg,  and 
shall  also  bear  the  seal  of  the  said  Town. 
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8th.  That  the  funds  arising  from  the  sale  of 
the  said  bonds  shall  be  used  for  the  purpose 
specified  herein  and  for  no  others ;  all  in  conformity 
with  the  provisions  of  the  Acts  of  Congress  ap- 
proved September  29th,  1919,  and  June  5th,  1920, 
respectively. 

An  emergency  is  hereby  declared  to  exist,  and 
this  Ordinance   shall  be   in  full  force   and   effect 
from  and  after  its  passage  and  approval. 
THE   COMMON  COUNCIL  OF  PETERSBURG. 

[Seal]  By  ED.  LOCKEN, 

President  of  the  Common  Council  and  Mayor  of 
Petersburg,  Alaska. 

Passed  and  approved  this  19th  day  of  March, 
1923. 

Attest: 
HAROLD  F.  DAWES, 
Municipal  Clerk.     [19] 

Exhibit  ''D." 

Ordinance  No.  63. 

An  ordinance  to  amend  section  seven  (7)  of  ordi- 
nance No.  62. 

BE  IT  ORDAINED  BY  THE  COMMON  COUN- 
CIL OF  THE  TOWN  OF  PETERSBURO, 
ALASKA: 

Section  1.  That  section  seven  (7)  of  ordinance 
No.  62  of  the  Town  of  Petersburg,  be  amended 
to  read  as  follows: 

Section  7.  That  the  bonds  above  specified  shall 
bear  interest  at  the  rate  of  seven  per  cent  per  an- 
num, payable  semi-annually,  and  shall  not  be  sold 
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for  less  than  their  par  value  with  accrued  interest, 
and  shall  be  in  denominations  of  $500.00  or  $1000.00 
or  both  each;  the  said  bonds  shall  mature  as  fol- 
lows: $5000.00  on  the  first  day  of  July  in  each 
year,  commencing  July  1st,  1928,  to  July  1st,  1942, 
both  inclusive;  $75,000.00  on  the  first  day  of  July, 
1943.  Principal  and  interest  shall  be  payable  in 
lawful  gold  coin  of  the  United  States  of  America, 
of  the  present  standard  of  fineness  and  weight, 
at  the  office  of  the  Guaranty  Trust  Company,  of 
New  York  City;  and  provided  further  that  each 
of  said  bonds  shall  bear  the  signature  of  the  Mayor 
and  Municipal  Clerk  of  said  Town  of  J^etersburg, 
and  shall  also  bear  the  seal  of  the  said  town." 

Section  two.    This  ordinance  to  be  in  full  force 
and  effect  from  and  after  its  passage  and  approval. 

Passed  and  approved  this  18th  day  of  June,  1923. 
THE  COMMON  COUNCIL  OF  THE  TOWN  OF 
PETERSBURG,  ALASKA. 

By  T.  S.  ELSEMORE, 
Mayor  of  the  Town  of  Petersburg. 

Attest:         [Seal]     HAROLD   F.    DAWES, 

Municipal  Clerk.     [20] 


Exhibit  ''E 


n 


Ordinance  No.  64. 

An  ordinance  providing  for  the  issuance,  sale, 

maturity,    and   redemption   of  Municipal   Electric 

Light  &  Power  Bonds,  in  a  siun  not  exceeding  one 

hundred  and  fifteen  thousand  dollars,  to  be  issued 
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and  sol/  for  the  purpose  of  constructing  and  in- 
stalling a  Municipal  Electric  Light  and  Power 
Plant. 

WHEREAS  a  call  for  a  special  election  for  the 
purpose  of  determining,  among  other  things, 
whether  or  not  the  Town  of  Petersburg,  in  the  Ter- 
ritory of  Alaska,  a  municipal  corporation,  should 
issue  its  bonds  in  a  sum  not  exceeding  one  hundred 
and  fifteen  thousand  dollars  for  the  purpose  of 
constructing  and  installing  a  Municipal  Electric 
Light  and  Power  Plant,  was  duly  issued  as  pro- 
vided by  ordinance  No.  62,  adopted  and  approved 
by  the  Common  Council  of  the  Town  of  Peters- 
burg, Alaska,  on  the  19th  day  of  March,  1923;  and 

WHEREAS  such  call  and  notice  of  election  was 
posted  in  three  public  places  within  the  corporate 
limits  of  the  said  Town  of  Petersburg  and  was 
duly  published  in  the  "Petersburg  Weekly  Re- 
port," a  newspaper  published  at  and  of  general 
circulation  in  said  Town  of  Petersburg,  all  as 
appears  from  an  examination  of  the  affidavits  of 
posting  and  publishing  duly  filed  in  the  office  of 
the  municipal  clerk;  and 

WHEREAS  pursuant  to  said  call  and  notice  an 
election  was  duly  held  and  had  in  accordance  there- 
with, and  the  Judges  and  Clerks  of  election  having 
made  and  filed  their  minutes  and  return  of  said 
election,  from  an  examination  of  which  it  appears 
that  at  said  special  election  there  were  cast  seventy- 
two  (72)  votes  upon  the  proposition  as  to  whether 
or  not  the  Town  of  Petersburg  shall  issue  bonds 
in  the  sum  of  approximately  and  not  exceeding  one 
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hundred  and  fifteen  thousand  dollars  for  the  con- 
struction and  installation  of  a  Municipal  Eelectric 
Light  and  Power  Plant;  that  seventy-one  (71) 
votes  were  cast  in  favor  of  the  proposition  and 
one  (1)  vote  was  cast  against  the  said  proposition, 
all  of  which  has  been  duly  considered  by  the  Com- 
mon Council  of  the  Town  of  Petersburg: 

NOW  THEREFORE  BE  IT  ORDAINED  BY 
THE  COMMON  COUNCIL  OF  THE  TOWN  OF 
PETERSBURG: 

1st.  [21]  1.  That  a  bonded  indebtedness  of 
the  Town  of  Petersburg  be,  and  the  same  is  hereby, 
declared,  authorized  and  created,  to  the  amount 
of  $115,000.00,  for  the  purpose  of  providing  funds 
and  money  for  the  erection,  construction,  installa- 
tion and  equipment  of  an  Electric  Light  &  Power 
Plant  at  and  near  Petersburg,  Alaska. 

2.  That  the  said  bonded  indebtedness  hereby 
^authorized  and  created  shall  be  represented  by  one 
hundred  and  fifteen  bonds  of  the  said  Town  of 
Petersburg,  Alaska,  in  denominations  of  $1,000.00 
or  $500.00  as  the  case  may  be  each,  bearing  date 
the  first  day  of  July,  1923 ;  that  the  said  bonds  shall 
bear  interest  at  the  rate  of  7%  per  cent  annum 
from  their  date  until  paid,  payable  semi-annually, 
and  shall  have  appropriate  coupons  attached  for 
each  interest  payment;  that  both  the  principal  and 
interest  shall  be  payable  in  United  States  Gold 
Coin  of  present  standard  of  weight  and  fineness; 
that  the  said  bonds  shall  be  numbered  from  one 
(1)  to  one  hundred  fifteen  (115)  or  one  (1)  to  two 
hundred  thirty  (230)  as  the  case  may  be,  both  in- 
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elusive,  for  said  aggregate  principal  sum  of  $115,- 
000.00 ;  that  said  bonds  shall  mature  as  follows : 

$5,000.00  each  year,  July  1st,  1928  to  1942  (in- 
clusive) ; 
$40,000.00  each  year,  July  1st,  1943 ; 
said  bonds  to  be  retired  and  paid  off  in  their  numer- 
ical order,  at  par  and  accrued  interest  to  date  of 
retirement. 

3.  The  retirement  and  redemption  of  said  bonds 
shall  be  made  as  follows :  The  said  Town  of  Peters- 
burg shall  advertise  at  least  once  a  week  for  four 
successive  calendar  weeks,  in  a  newspaper  published 
either  at  Petersburg  or  Juneau,  Alaska,  a  notice 
addressed  to  the  holders  of  bonds  to  be  paid  oft 
and  retired  (but  said  town  shall  not  be  required 
to  state  in  said  notice  the  individual  name  of  each 
person  or  corporation  holding  such  bonds  or  any 
of  them)  specifying  the  distinctive  numbers  of  the 
bonds  to  be  paid  off  and  retired,  and  stating  that 
on  a  date  specified  in  such  notice  the  said  specified 
[22]  bonds  will  become  and  will  be  due  and  pay- 
able at  par  with  interest  accrued  to  the  date  of 
pajrment  specified  in  such  notice. 

That  if  any  holder  of  any  bond  thus  to  be  paid 
off  and  retired,  after  such  notice  has  been  given, 
shall  fail  or  neglect  to  present  any  bond  in  such 
notice  specified,  such  bond  shall  cease  to  bear  in- 
terest. 

That  the  said  bonds  shall  be  signed  by  the  Mayor 
and  the  Municipal  Clerk  of  the  said  Town  of  Peters- 
burg, and  the  seal  of  said  town  shall  be  affixed 
thereto,  and  the  interest  coupons  attached  thereto 
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evidencing  the  interest  to  become  due  thereon,  shall 
he  signed  by  said  Mayor  and  Municipal  Clerk,  or 
their  facsimile  signatures  may  be  attached  thereto. 

4.  That  the  said  bonds  shall  be  sold,  negotiated 
and  disposed  of  by  the  said  Town  of  Petersburg, 
through  its  Common  Council,  to  Messrs.  Hubbell 
and  Waller,  a  copartnership  composed  of  C.  S. 
Hubbell  and  H.  H.  Waller  of  Seattle,  Washington, 
at  par  with  accrued  interest,  from  time  to  time  as 
may  be  required,  to  raise  funds  and  money  for  the 
construction,  erection,  installation  and  equipment 
of  said  Electric  Light  &  Power  Plant; 

That  no  part  of  the  funds  arising  from  the  sale 
of  any  of  said  bonds  shall  be  used  for  any  purpose 
other  than  the  construction,  erection,  installation 
and  equipment  of  said  Electric  Light  &  Power 
Plant,  and  only  such  amounts  of  said  bonds  shall 
be  sold  as  the  Common  Council  of  said  Town  of 
Petersburg  may  from  time  to  time  direct. 

5.  That  the  forms  of  the  bonds  of  the  coupons 
to  be  attached  thereto  are  to  be  severally  and  re- 
spectively, save  and  except  as  to  the  date  of  ma- 
turity therein  specified,  substantially  as  follows: 
[23] 

No.  $1000.00 

UNITED  STATES  OF  AMERICA. 

Territory  of  Alaska. 

Town  of  Petersburg. 

Light  &  Power  B'ond  of  1923. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  the  Town  of  Petersburg,  Territory  of  Alaska, 

a  municipal  corporation,  duly  organized  and  exist- 
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ing  under  and  by  virtue  of  the  laws  of  the  United 
States,  acknowledges  itself  to  owe,  and  for  value 
received  promises  to  pay  to  bearer  the  sum  of  One 
Thousand  Dollars  ($1000.00)  on  the  first  day  of 
July,  19' — ,  together  with  interest  thereon  from  date 
hereof  until  paid  at  the  rate  of  seven  (1%)  per/cent 
per  annimi,  payable  semi-annually  on  the  first  days 
of  January  and  July  in  each  j^ear,  as  evidenced  by 
and  upon  presentation  and  surrender  of  the  an- 
nexed interest  coupons  as  they  severally  become 
due,  both  principal  and  interest  payable  in  gold  coin 
of  the  United  States  of  America  of  present  standard 
of  weight  and  fineness  at  the  office  of  The  Guaranty 
Trust  Company  in  the  city  of  New  York.  For  the 
prompt  payment  of  this  bond,  both  principal  and 
interest,  the  full  faith,  credit  and  resources  of  said 
town  are  hereby  irrevocably  pledged. 

This  bond  is  a  part  of  an  issue  of  bonds  in  the 
principal  sum  of  One  Hundred  Fifteen  ($115,- 
000.00)  Dollars,  all  of  said  bonds  being  of  like  tenor, 
amount,  date  and  effect,  except  as  to  the  times  of 
maturity,  which  are  as  follows: 


Bonds  Nos.    1  to    5 

(inclusive). 

July  1, 1928, 

Bonds  Nos.    6  to  10 

u 

July  1, 1929, 

Bonds  Nos.  11  to  15 

ii 

July  1, 1930, 

Bonds  Nos.  16  to  20 

a 

July  1, 1931, 

Bonds  Nos.  21  to  25 

a 

July  1, 1932, 

Bonds  Nos.  26  to  m 

a 

July  1, 1933, 

Bonds  Nos.  31  to  35 

a 

July  1, 1934, 

[24] 

Bonds  Nos.  36  to  40, 

(inclusive). 

July  1, 1935, 

Bonds  Nos.  41  to  45 

a 

July  1, 1936, 

Bonds  Nos.  46  to  50 

a 

July  1, 1937, 

July  1, 1938, 
July  1, 1939, 
July  1, 1940, 
July  1, 1941, 
July  1, 1942, 
July  1,  1943, 
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Bonds  Nos.  51  to  55 

Bonds  N'os.  56  to  60 

Bonds  N'os.61  to  65 

Bonds  Nos.  m  to  70 

Bonds  Nios.  71  to  75 

Bonds  Nos.  76  to  115 

WMch  said  bonds  are  to  be  used  for  a  strictly 
municipal  purpose,  to  wit,  tbe  construction,  erection, 
installation  and  equipment  of  a  municipal  electric 
ligbt  and  power  plant  in  the  said  Town  of  Peters- 
burg, Alaska,  all  as  provided  by  the  Act  of  Congress 
approved  September  29,  1919,  as  amended  by  the 
Act  of  Congress  approved  June  5,  1920,  authorizing 
the  issuance  of  said  bonds  for  the  purpose  of  con- 
structing, erecting,  installing  and  equipping  said 
Municipal  Electric  Light  &  Power  Plant,  and  as 
provided  by  Ordinance  No.  62  of  said  town,  passed 
and  approved  March  19,  1923,  and  this  bond  is 
issued  pursuant  to  and  in  full  compliance  with  the 
Laws  of  the  United  States  and  the  Territory  of 
Alaska,  and  of  the  Ordinance  and  resolutions  of  the 
said  Town  of  Petersburg. 

It  is  hereby  recited,  certified  and  declared  that 
all  Acts,  Conditions  and  Things  required  by  the 
Laws  of  the  United  States  and  of  the  Territory  of 
Alaska,  and  of  the  Ordinances  of  said  Town  of 
Petersburg  to  exist  and  be  done  precedent  to  and 
in  the  issuance  of  this  bond  have  existed  and  been 
dione  in  due  regular  form,  time  and  manner,  as  re- 
quired by  the  law,  and  that  the  entire  indebtedness 
of  said  town,  including  this  bond,  does  not  exceed 
any  limitation  prescribed  by  the  laws  of  the  United 
States  or  the  Territory  of  Alaska. 
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IN    WITNESS    WHEREOF,     The     Town    of 

Petersburg,  Alaska,  has  [25]  caused  this  bond 
to  be  signed  by  its  Mayor  and  attested  by  its  Muni- 
cipal Clerk,  and  has  caused  its  corporate  seal  to  be 
hereto  affixed  and  the  interest  coupons  attached  to 
be  signed  and  sealed  with  the  f  ac-simile  signatures 
of  said  officers  and  the  seal  of  said  Town,  this  1st 
day  of  July,  1923. 

TOWN  OF  PETERSBURG,  ALASKA. 

By , 

Its  Mayor. 
Attest : 


Its  Municipal  Clerk. 

No. .  $35.00 

INTEREST  COUPON. 

On  the  first  day  of  ,  19 — ,  the  Town  of 

Petersburg,  Alaska,  will  pay  to  bearer,  at  the  office 
of  Guaranty  Trust  Company,  in  the  City  of  New 
York,  the  sum  of  Thirty-five  ($35.00)  Dollars,  in 
gold  coin  of  the  United  States  of  America,  such  sum 
being  the  semi-annual  interest  due  on  that  date  on 
its  general   Electric  Light   &  Power  Bond   dated 

July  1st,  1923,  No. . 

TOWN  OF  PETERSBURG,  ALASKA. 

By , 

Its  Mayor. 
Attest : 


Its  Municipal  Clerk.     [26] 
6.     That  said  Town  of  Petersburg  does  hereby 
appoint  The  Guaranty  Trust  Company,  of  the  City 
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of  New  York,  its  agent,  where  bonds  and  interest 
coupons  may  be  presented  for  payment,  and  where 
notices  and  demands  in  respect  to  such  bonds  and 
interest  coupons  may  be  served. 

7.  That  the  said  Town  of  Petersburg  does  hereby 
create  and  establish  a  sinking  fund  for  the  purpose 
of  the  payment  of  the  principal  of  said  bonds  and 
the  interest  thereon  as  they  mature  and  accrue; 
that  the  said  Town  of  Petersburg  shall  annually 
levy  a  tax  upon  all  the  real  and  personal  property 
situate  within  the  corporate  limits  of  the  said  town, 
subject  to  taxation,  in  amount  sufficient  to  pay  the 
interest  and  installments  of  principal  due  for  the 
ensuing  year,  and  such  amounts  as  may  be  required 
for  the  payment  of  such  interest  and  installments 
shall  be  kept  and  remain  in  said  sinking  fund  and 
shall  be  used  and  applied  to  the  payment  of  such 
interest  and  installments,  and  no  part  of  such  sink- 
ing fund  shall  be  applied  to  any  other  purpose  what- 
soever. 

8.  This  Ordinance  shall  be  in  full  force  and 
effect  from  and  after  its  passage  and  approval. 

Passed  and  approved  this  18th  day  of  Junem 
1923. 

THE  COMMON  COUNCIL  OP  THE 
TOWN  OF  PETERSBURG,  ALASKA. 
By  T.  S.  ELSEMORE, 

Its  Mayor. 
Attest:  [Seal]     HAROLD  F.  DAWES, 

Its  Municipal  Clerk. 

Filed  in  the  District  Court  Territory  of  Alaska, 
First  Division.  Aug.  15,  1923.  John  H.  Dunn, 
Clerk.     By  N.  B.  Cook,  Deputy.     [27] 
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In  the  District  Court  f<or  the  Territory  of  Alaska, 
Division  Kumher  One,  at  Juneau. 

No.  2322— A. 

PAUL  LUND, 


Plaintiff, 


vs. 


TOWN    OF   PETERSBURG,    a   Municipal   Cor- 
poration, 

Defendant. 

Demurrer. 

Comes  now  the  defendant  above-named  and  de- 
murs to  the  complaint  filed  herein,  and  for  cause 
of  demurrer  alleges  that  the  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

HENRY  RODEN, 
Defendant's  Attorney. 
Received  a  copy  of  within  demurrer  this  25th 
day  of  August,  1923. 


Plaintiff's  Attorney. 

Filed  in  the  District  Court  Territory  of  Alaska, 
First  Division.  Aug.  25,  1923.  John  H.  Dunn, 
Clerk.     By  N.  B.  Cook,  Deputy.     [28] 
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In  the  United  States  District  Court  for  the  Terri- 
tory of  Alaska,  First  Division. 

PAUL  LUND, 


Plaintiff, 


vs. 


TOWN    OF   PETERSBURG,   a    Municipal    Cor- 
poration, 

Defendant. 

Memorandum  Opinion  on  Demurrer  to  the  Com- 
plaint. 

By  an  Act  of  Congress  entitled,  ''An  Act  to  Au- 
thorize the  Incorporated  Town  of  Petersburg, 
Alaska,  to  issue  bonds  in  any  sum  not  exceeding 
$75,000.00  for  the  purpose  of  constructing  and  in- 
stalling a  municipal  electric  light  and  power  plant 
and  for  the  construction  of  a  public  school  build- 
ing" approved  September  29,  1919  (41  Stat.  L. 
289)  and  amended  by  an  act  increasing  the  authori- 
zation for  the  bond  issue  to  $150,000  approved 
September  5,  1920  (41  Stat.  L.  981),  the  common 
council  of  the  Town  of  Petersburg,  with  the  as- 
sent of  a  majority  of  the  qualified  voters  thereof, 
was  authorized  to  issue  bonds  in  the  sum  of  $115,- 
000  for  the  construction  and  installation  of  an  elec- 
tric light  and  power  plant,  and  bonds  in  the  sum 
of  $35,000  for  the  construction  of  a  schoolhouse. 

Pursuant  to  the  authority  contained  in  said  act, 
the  common  council  of  the  town,  the  assent  of  the 
majority   of  the  voters   of  the   town,   given  at  a 
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special  election  held  for  the  purpose  of  submitting 
the  question  to  the  electors  as  provided  in  the  act, 
having  been  obtained,  on  June  18,  1923,  passed  an 
ordinance  (No.  64)  providing  for  the  issuance, 
sale,  maturity  and  redemption  of  municipal  electric 
light  and  power  bonds  in  a  sum  [29]  not  exceed- 
ing $115,000  to  be  issued  and  sold  for  the  purpose 
of  constructing  and  installing  a  municipal  electric 
light  and  power  plant  for  the  city.  This  ordinance 
provided  that  the  bonds  be  sold  to  Hubbell  &  "Wal- 
ler, a  copartnership,  at  par  and  accrued  interest, 
and  delivered  from  time  to  time  as  required  for 
the  construction  of  the  plant;  in  denominations  of 
$1,000  each,  dated  July  1,  1923,  bearing  interest  at 
7  per  cent  payable  semi-annually  and  maturing  in 
the  order  of  their  number,  the  lowest  first;  and 
that  $5,000  thereof  should  mature  on  July  1st 
of  each  of  the  years  1928  to  1942  inclusive,  and 
$40,000  on  July  1st,  1943.  It  was  further  pro- 
vided by  the  ordinance  that  a  sinking  fund  be 
established  for  the  purpose  of  the  payment  of  the 
principal  and  interest  on  the  bonds  as  they  respec- 
tively accrue  and  that  there  be  an  annual  tax  levy 
upon  the  real  and  personal  property  within  the 
corporate  limits  of  the  town  for  the  payment  of 
the  principal  and  interest  on  the  bonds  as  such 
principal  and  interest  would  annually  accrue,  the 
same  to  be  paid  and  kept  in  the  sinking  fund  and 
applied  to  such  purpose  and  to  no  other  purpose 
whatever. 

On  August  16,  1923,  the  plaintiff,  alleging  that 
he  is  a  resident  and  taxpayer  of  the  Town  of  Pe- 
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tersburg,  brought  this  action  to  enjoin  said  town 
from  the  sale  and  disposal  of  the  bonds  so  author- 
ized, alleging  the  foregoing  facts  and  further  that 
the  population  of  the  town  is  approximately  1,000 
and  that  the  total  assessed  value  of  taxable  real 
and  personal  property  within  the  corporate  limits 
as  shown  by  the  last  assessment  was  $598,780 ;  that 
the  said  town  proposes  to  and  will  construct  its 
power-house  and  plant  on  lands  to  be  acquired  with- 
out the  corporate  limits  of  the  town  at  a  distance 
of  fifteen  miles  therefrom  and  will  transmit  the 
electric  power  generated  at  such  plant  over  rights 
of  way  to  be  acquired,  to  the  town     [30]     by  means 
of  transmission  lines;  and  that  the  town  proposes 
to  and  will  sell  a  substantial  portion  of  the  power 
generated  at  its  power  plant  so  to  be  constructed  to 
various  private  persons  for  consumption  and  use  out- 
side the  corporate  lunits  of  the  town ;  that  the  town 
has  sold  and  is  about  to  deliver  the  $35,000  bond  issue 
authorized  by  the  Act  of  Congress  for  the  construc- 
tion of  the  public  school  building  and  has  obligated 
itself  to  levy  an  annual  tax  upon  the  taxable  prop- 
erty in  the  town  to  pay  the  principal  and  interest 
on  such  bonds  as  the  same  accrue ;  that  the  corpora- 
tion has  not  power  or  authority  to  levy  any  annual 
tax  in  excess  of  two  per  cent  (2%)  of  the  assessed 
valuation  of  the  real  and  personal  property  in  the 
town  in  any  one  year,  and  that,  if  the  said  bonds 
are  issued,  it  will  be  necessary  for  the  corporate 
authorities,  in  order  to  enable  the  town  to  retain 
its   corporate  existence,   and  carry  on  its  regular 
functions  and  maintain  its  public  school,  to  annu- 
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ally  levy  a  tax  on  the  real  and  personal  property 
in  the  toT^Ti  in  excess  of  two  per  cent  (2%)  of  the 
assessed   value  thereof;  that  the  town  authorities 
are  without  power  and  authority  to  bind  the  town 
irrevocably  to  levy  and  collect  such  excess  tax,  as 
provided  by  Ordinance  No.  64.     That  during  the 
year  ending  March  15,  1923,  the  total  revenue  of 
the   town    was   $33,323.53   and   the   total   disburse- 
ments on  account  of  the  running  expenses  of  the 
town  were  $29,903.59,  and  unless  enjoined  the  town 
will   issue    and    deliver   said   bonds    amounting  to 
$115,000  maturing  $5,000  on  July  1st  of  each  of 
the  years  1928  to  1942  inclusive,  and  $40,000  on 
July  1st,  1943;  that  it  will  use  the  proceeds  of  the 
said  bonds  to  acquire  real  and  personal  property 
outside  the  corporate  limits  of  the  town  for  the 
construction  of  its  power  plant;  that  it  will  sell  to 
private  individuals  electric  power  generated  at  such 
plant,  to  be  used  outside  the  corporate  limits  of 
the  to^Ti;  that  it  will  obligate  the  town  to  levy  and 
collect  annual  taxes  upon  the  real     [31]     and  per- 
sonal property  of  the  town  in  excess  of  two  per 
cent   (2%)    of  the  assessed  value  thereof,  and  in 
order  to  provide  for  the  payment  of  the  principal 
and  interest  on  said  bonds  as  the  same  may  accrue, 
it  will  incur   a  municipal   indebtedness  in  excess 
of  the  authority  conferred  upon  it  by  law. 

To  this  complaint  (the  substance  of  which  is 
given  above)  the  defendant  has  interposed  a  gen- 
eral demurrer  and  the  same  was  argued  before  the 
Court  by  the  respective  counsel, — ^H.  L.  Faulkner, 
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Esq.,  appearing  for  the  plaintiff  and  Henry  Roden, 
Esq.,  appearing  for  the  defendant. 

The  plaintiff  bases  his  application  for  an  injunc- 
tion on  four  main  grounds  and  the  demurrer  of 
the  defendant,  being  as  to  the  sufficiency  of  the 
whole  complaint,  all  of  these  grounds  require  con- 
sideration and  they  are  in  substance  as  follows : 

1.  That  the  corporation  has  no  authority  to 
acquire  property  outside  of  the  corporate  limits  of 
the  town  for  its  proposed  electric  light  and  power 
plant ; 

2.  That  it  is  not  authorized  or  empowered  by 
its  charter,  or  otherwise,  to  sell  or  dispose  of  the 
electric  power  generated  by  its  proposed  plant  to 
private  parties  for  use  outside  its  corporate  limits ; 

3.  That  the  town  authorities  have  no  power  or 
authority  under  the  Act  of  Congress  to  provide 
for  the  levy  of  a  tax  to  meet  the  interest  on  said 
bonds  as  this  interest  may  accrue,  or  to  provide 
for  a  sinking  fund  for  the  settlement  of  the  princi- 
pal of  the  bonds  at  their  maturity, — 

(a).  Because  the  act  authorizing  the  issue  does 
not  specifically  so  provide; 

(b).  Because  such  tax  will  result  in  a  levy  in 
excess  of  the  two  per  cent  (2%)  on  the  assessed 
value  of  the  taxable  [32]  property  of  the  town 
as  limited  by  the  Organic  Act  of  the  Territory ; 

(c).  Because  the  obligation  to  levy  a  tax  and 
provide  a  sinking  fund  will  cause  the  town  to  ex- 
ceed its  statutory  limit  of  indebtedness;  and 

4.  That  the  town  council  is  without  authority 
to  bind  itself  to  redeem  any  of  the  bonds  issued 
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before  the  expiration  of  the  twenty  years  provided 
for  in  the  Act. 

Considering  the  first  cause,  in  my  opinion,  the 
authority  of  the  municipality  to  acquire  property 
outside  of  the  corporate  limits  of  the  town  for  mu- 
nicipal purposes  is  implied  in  the  general  powder 
granted   it.     In   discussing   this   proposition,   it  is 
said  by  the  author  in  McQuillin  on  Municipal  Cor- 
porations   (vol.   Ill,  section  1108)   that  "notwith- 
standing earlier  rulings  to  the  contrary,  including 
dicta  probably  influenced  by  an  eminent  author  on 
municipal  corporations,  it  is  believed  that  the  rule, 
supported  by  the  weight  of  authority  as  well  as 
by  the  better  reasoning,  is  that  a  municipal  corpora- 
tion, where  not  expressly  prohibited,  may  purchase 
real  estate  outside  of  its  corporate  limits  for  legiti- 
mate   municipal    purposes.     ^     *     *     At    present 
there  can  be  no  question  that  a  municipal  corpora- 
tion may  purchase  and  hold  land  outside  its  limits 
for  certain  necessary  purposes  such  as  a  cemetery, 
or  a  pest  house,  or  a  water  supply,  or  the  like." 
Citing   Schneider  vs.   Menasha,   118  Wis.  298,  95 
N.  W.  94;  S-omerville  vs.  Waltham,  170  Mass.  160, 
48  N.  E.  1092 ;  Hewitt  vs.  Jacinto  P.  E.  Irri.  Dist., 
124  Cal.  186,  56  Pacific  893;  Re  New  York,  99  N.  Y. 
569,  2  N.  E.  642;  Champaigne  vs.  Harmon,  98  111. 
491,  494;  Wilson  vs.  Boise  City,  6  Idaho,  391,  55 
Pacific  887;  Hibbard  vs.  Barker,  84  Kan.  848,  115 
Pac.    561.     [33]     But'  this    question   is   settled  by 
positive  statutory  enactment  in  this  Territory.     By 
our  statute  (Session  Laws  1919,  Chap.  50,  Sec.  4) 
power  was  expressly  given  to  municipal  corpora- 


Town  of  Petersburg,  41 

tions  to  condemn  real  property  under  the  Eminent 
Domain  Act,  for  municipal  purposes  outside  of 
the  corporate  limits  of  the  city;  thus  there  was  im- 
pliedly given  power  to  a  municipality  to  acquire 
real  property  by  purchase  and  express  power  was 
given  by  the  statute  of  1923  (Session  Laws  1923, 
Chap.  97,  Sec.  16)  where  it  is  provided  that, 

''For   the   purpose   of  installing,   acquiring, 
owning  or  operating  plants  for  the  supply  of 
water,  light,  heat  or  power  to  the  city  or  its 
people     *     *     ^     a  municipal  corporation  shall 
have  the  power  to  acquire  and  own  property 
outside  of  the  boundaries  of  the  city  and  shall 
have  jurisdiction  by  proper  ordinance     *     *     * 
to  protect  the  sources  of  supply  of  water  for 
the  city  from  contamination,     *     ^     *     ." 
This  settles  the  question  as  to  the  authority  of 
the  city  to  purchase  and  hold  real  estate  for  mu- 
nicipal  purposes   outside   of  its  corporate  limits; 
and  the  complaint  of  the  plaintiff  on  that  ground 
is  without  foundation. 

The  second  ground  on  which  the  plaintiff  alleges 
that  he  is  entitled  to  the  injunction  is  that  the  city 
is  not  authorized  to  sell  electric  power  generated 
by  its  municipal  plant  to  private  individuals  for 
use  outside  of  the  corporate  limits  of  the  city. 
This  ground  is  also  without  foundation  for  the 
relief  asked.  The  contention  is  based  upon  the 
future  disposition  of  the  power  when  the  plant 
for  which  the  bonds  have  been  issued  shall  have 
been  completed  and  afford  at  the  present  time  no 
ground  for  an  injunction.    What  future  common 
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councils  may  do  in  this  regard  is  not  within  the 
power  of  the  plaintiff  to  state;  nor  can  the  terms 
of  any  contract  which  the  authorities  of  the  town 
may  enter  into  be  set  forth  by  him  as  a  ground  for 
enjoining  the  sale  of  the  bonds;  therefore,  a  discus- 
sion on  this  point  becomes  purely  academic.  The 
allegation  contained  in  the  complaint  [34]  that 
the  city  will  sell  a  substantial  portion  of  the  electric 
energy  generated  in  its  plant  for  use  outside  of  the 
city  limits,  does  not  recite  whether  it  will  sell  its 
surplus  electric  power  after  the  city  has  been  fully 
supplied  with  power  and  light,  or  whether  it  will 
dispose  of  power  to  the  detriment  of  the  inhabi- 
tants, its  customers  within  the  city.  The  allega- 
tion is  that  it  proposes  to  and  will  sell  a  substan- 
tial portion  of  its  power  outside  the  city  limits. 

It  seems  to  me  that  if  the  purpose  of  an  electrical 
plant  is  to  supply  the  individuals  of  a  municipal 
corporation  with  light  and  power  and,  in  the  gen- 
eration of  electricity  for  its  consumers  within  the 
city,  should  a  surplus  of  light  or  power  be  gener- 
ated, the  municipal  authorities  may  sell  such  sur- 
plus for  use  without  the  corporation.  Common 
sense  dictates  that  the  surplus  should  not  be  allowed 
to  rim  to  waste  and,  as  a  matter  of  business,  it 
would  seem  to  be  the  duty  of  the  municipal  authori- 
ties to  secure  all  the  revenue  possible  from  its  plant 
provided  that  the  primary  purpose  of  supplying 
the  inhabitants  of  the  city  had  been  fulfilled  and 
no  expense  by  way  of  extensions  or  enlargements  of 
its  plant  with  a  view  to  supplying  power  to  parties 
outside  the  corporate  limits  be  incurred. 
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While  it  is  generally  held  that  a  municipality 
has  no  implied  authority  to  furnish  light  or  power 
beyond  its  territorial  limits,  yet  many  well  consid- 
ered cases  hold  that  having  acquired  energy  in  the 
shape  of  light  and  power  for  municipal  purposes 
in  excess  of  its  present  corporate  needs,  it  is  its  duty 
to  apply  the  surplus  for  the  benefit  of  its  inhabi- 
tants. See  Overall  vs.  Madisonville,  102  S.  W.  278; 
Pikes  Peak  Power  Co.  vs.  Colo.  Springs,  105  Fed. 
1 ;  Mulligan  vs.  Miles  Ciy,  153  Pac.  276 ;  Rogers  vs. 
Wickluk,  94  S.  W.  24;  [35]  Colorado  Springs 
vs,  Colorado  City,,  94  Pac.  316;  Henderson  vs. 
Young,  83  S.  W.  583. 

The  third  ground  for  injunction  is  that  the  city 
has  not  power  or  authority  to  provide  for  the  levy 
of  a  tax  to  meet  the  interest  on  the  bond  issue,  and 
no  authority  to  provide  for  a  sinking  fund.  To 
substantiate  this  point  it  is  urged  that  the  Act  of 
Congress  does  not  provide  for  the  levy  of  such  tax 
nor  provide  for  a  sinking  fund;  it  is  true  that  the 
Act  does  not  provide  for  a  sinking  fund,  nor  does 
it  provide  for  a  levy  of  a  tax  on  property  within 
the  municipality  to  redeem  the  bonds.  Congress, 
by  the  Act,  authorized  the  contracting  of  the  in- 
debtedness for  the  purposes  stated,  and  provided 
no  method  for  the  repayment  of  the  indebtedness. 
Impliedly  that  was  left  to  the  municipal  authorities. 
As  was  said  in  Ralls  County  Court  vs.  Douglas, 
105  U.  S.  733,  734,  "in  such  case,  the  power  to  tax 
is  necessarily  an  ingredient  of  the  power  to  con- 
tract. When  authority  is  granted  by  the  legisla- 
tive branch  of  the  government  to  a  municipality 
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or  a  subdivision  of  a  state  to  contract  an  extraordi- 
nary debt  by  the  issue  of  negotiable  securities,  the 
power  to  levy  a  tax  sufficient  to  meet  at  maturity 
the  obligation  so  incurred  is  conclusively  implied 
unless  the  law  which  confers  the  authority  or  some 
general  law  in  force  at  the  time  clearly  manifests 
a  contrary  intention." 

Ottawa  vs.  Carey,  108  U.  S.  122 ; 
Quincy  vs.  Jackson,  113  U.  S.  337; 
Scotland  Co.  vs.  Hill,  140  U.  S.  44; 
Breckenridge  vs.  McCracken,  61  Fed.  196 ; 
Eose  vs.  McKie,  145  Fed.  590; 
United  States  vs.  Saunders,  124  Fed.  128, 
and   numerous   other   state   and   federal   decisions. 
[36] 

It  is  further  urged  that  there  is  no  provision  for 
a  sinking  fund  in  the  Act  of  Congress,  and  that 
the  action  of  the  common  council  in  providing  for 
a  sinking  fund  and  annual  taxation  to  create  the 
same  is  invalid.  It  is  clear  to  me  that  the  authority 
for  the  common  council  to  create  such  a  fund  is 
implied  by  the  act.  If  the  power  to  tax  is  a  neces- 
'sary  ingredient  of  the  power  to  contract  an  indebt- 
edness of  the  nature  before  us,  the  power  to  pro- 
vide for  the  raising  of  the  tax  is  implied. 

That  Congress  had  in  view  the  progressive  re- 
demption of  the  bonds  is  certain  since  in  the  Act  it 
is  provided  that  the  common  council  might  reserve 
to  itself  the  right  of  redemption  at  the  rate  of 
$5,000  annually  after  five  years  from  the  date  of 
issue  of  the  bonds.  This  option  having  been  exer- 
cised by  the  common  council  it  is  clear  that  a  fund 
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for  such  redemption  must  be  provided  for,  and  that 
such  fund,  if  the  option  was  exercised,  was  in  con- 
.templation  by  Congress.  There  is  also  abundant 
Authority  for  the  proposition  that  in  such  case  the 
power  to  create  a  sinking  fund  is  implied. 

A  statute  authorizing  a  bond  issue  need  not  itself 
make  provision  for  a  sinking  fund;  the  power  is  im- 
pliedly conferred.  McQuillin  on  Municipal  Cor- 
porations, Vol.  V,  Sec.  2345,  Note. 

Validly  vs.  Park  Commissioners,  111  N.  W., 
615 ; 

First  National  Bank  vs.  Swenson,  210  Pac.  900 ; 

Abbott  on  Municipal  Corporations,  Sees.  224- 
305. 
It  is  further  urged  that  the  levy  of  an  annual  tax 
to  pay  interest  on  the  bonds  and  provide  a  sinking 
fund  for  the  redemption  of  the  bonds  will  either 
result  in  a  levy  in  excess  of  two  per  cent  on  the 
assessed  valuation  of  the  taxable  property  of  the 
town  which  is  the  limit  of  taxation  for  any  purpose 
[37]  fixed  by  the  Organic  Act;  or,  if  kept  within 
that  limit  will  so  reduce  the  fund  applicable  to  the 
ordinary  running  expenses  of  the  town  that  its  cor- 
Iporate  existence  will  be  imperilled,  or  the  town  will 
be  compelled  to  go  into  debt  beyond  its  statutory 
limit,  and  therefore,  that  the  bond  issue  and  the 
ordinance  providing  for  the  levy  of  the  tax  is  void. 
To  this  end,  the  plaintiff  alleges  that  the  total 
revenues  of  the  town  for  the  year  ending  March  15, 
1923,  were  $33,323.53;  that  the  current  expenses 
were  $29,903.59,  leaving  an  approximate  balance  of 
excess  revenue  of  $3,420  from  which  excess  the  in- 
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terest  on  the  bond  issue  of  $35,000  for  school  pur- 
poses and  the  sinking  fund  provided  by  the  ordi- 
nance must  be  paid,  leaving  the  interest  and  sinking 
fund  for  the  bonds  in  question  to  be  raised  by  taxa- 
tion. This  proposition  is  in  my  opinion  the  most 
^serious  of  those  presented  in  the  complaint. 

The  Organic  Act  (24  Stat.  L.,  170,  Sec.  9)  pre- 
scribes certain  limitations  on  municipal  corpora- 
tions of  the  Territory ;  among  others  are  the  follow- 
ing applicable  to  this  proposition : 

"Nor  shall  the  Territory  or  any  municipal 
corporation  therein  have  power  or  authority  to 
create    or    assume    any    bonded    indebtedness 
whatever;  nor  to  borrow  money  in  the  name  of 
the     Territory     or     any     municipal     division 
thereof;  nor  to  pledge  the  faith  of  the  people 
for  any  loan,  directly  or  indirectly;  nor  to  cre- 
ate or  assume  any  indebtedness  except  for  the 
actual  running  expenses  thereof;  and  no  such 
indebtedness  for  actual  running  expenses  shall 
be  created  or  assumed  in  excess  of  the  actual 
income  of  the     *     *     *     municipality  for  that 
year  including  as  a  part  of  such  income  appro- 
priations  then   made   by   Congress    and   taxes 
levied  and  payable  and  applicable  to  the  pay- 
ment of  such  indebtedness  and  cash  and  other 
money  credits  on  hand  and  not  already  pledged 
to  prior  indebtedness;     *     *     *     ^or  shall  any 
incorporated  town  or  municipality  levy  any  tax 
for  any  purpose  in  excess  of  two  per  cent  of  the 
assessed  valuation  of  the  property  within  the 
town  in  any  one  year," 
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Griving  the  last  clause  of  the  limitation  of  the 
power  of  taxation  the  construction  that  the  town 
is  limited  to  a  tax  of  two  per  cent  for  all  purposes 
upon  the  assessed  valuation  of  the  property  within 
•,the  town,  it  is  clear  that  the  town  to  raise  by  [38] 
taxation  the  interest  on  the  $115,000  bond  issue  at 
7%  and  provide  a  sinking  fund  of  $5,000  annually 
would,  after  paying  the  current  expenses  of  the 
town  as  enumerated  in  the  complaint,  be  compelled 
to  levy  a  tax  in  excess  of  the  limitation  so  provided ; 
but  it  is  not  shown  by  any  allegation  of  the  com- 
plaint that  it  will  be  necessary  to  levy  a  tax  to  pay 
all  or  any  considerable  proportion  of  the  interest  as 
it  accrues  or  any  large  proportion  of  the  sinking 
fund  provided  for  in  the  ordinance.  The  amount 
of  the  tax,  if  any  is  to  be  levied,  is  a  matter  of 
future  computation  and  it  is  impossible  for  plain- 
tiff or  anyone  else  to  say  at  this  time  that  the  rev- 
enues of  the  town  will  be  insufficient  to  meet  the 
interest  payments,  provide  for  a  sinking  fund  and 
meet  the  current  expenses.  The  provision  for  a 
tax  levy  to  meet  the  annual  expenses  incorporated 
in  the  ordinance  as  well  as  the  sinking  fund  for  the 
gradual  redemption  of  the  authorized  bonded  in- 
debtedness is  a  meritorious  precautionary  measure 
impliedly  authorized  by  the  Congressional  Act  per- 
mitting the  bond  issue  and,  in  my  judgment,  is  no 
ground  for  enjoining  the  sale  of  the  bonds.  The 
town  undoubtedly  has  a  right  to  anticipate  that 
there  will  be  increased  revenues  from  the  greater 
facilities  provided  by  the  proposed  light  and  power 
plant,  and  the  sale  of  light  and  power  therefrom, 
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as  well  as  that  there  shall  be  increased  revenues 
from  the  property  taxation  but,  aside  from  this,  I 
am  of  the  opinion  that  under  the  numerous  state 
and  federal  authorities,  the  power  is  given  the  mu- 
nicipality to  exceed  the  tax  limit  of  two  per  cent  of 
the  assessed  value  of  the  taxable  property  of  the 
town  by  the  act  authorizing  the  bond  issue. 

Congress,  by  the  Organic  Act,  denied  authority 
to  the  municipalities  in  general  to  create  or  assume 
a  bonded  indebtedness,  to  borrow  money  or  pledge 
the  faith  of  the  people  for  any  loan;  or  create  or 
assume  any  indebtedness  except  for  actual  [39] 
running  expenses,  and  limited  that  indebtedness  to 
current  revenue.  It  denied  authority  to  levy  a  tax 
for  any  and  all  purposes  in  excess  of  two  per  cent 
of  the  assessed  value  of  the  taxable  property  in  any 
one  year.  These  provisions  were  general  in  their 
nature  and  applicable  to  all  municipalities  of  the 
Territory. 

By  its  special  act,  it  authorized  the  Town  of 
Petersburg  to  create  the  bonded  indebtedness,  to 
pledge  the  faith  of  its  people  for  its  repayment; 
to  create  an  indebtedness  other  than  for  current 
running  expenses  in  excess  of  its  limit,  and  unless 
the  limitation  of  the  amount  of  excess  be  control- 
ling, impliedly  authorized  the  town  to  levy  a  tax  to 
meet  the  indebtedness  so  created. 

If  there  was  a  constitutional  limitation  on  the 
power  of  the  city  to  levy  taxes,  there  would  be  a 
different  question;  but  in  this  case  the  same  au- 
thority which,  by  general  law,  provided  the  limita- 
tion,  by   special   act  authorized   the   issue   of   the 
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bonds  and  provided  no  means  for  the  payment  of 
principal  and  interest. 

Considering  the  limitations  provided  in  the  Or- 
ganic Act  with  the  limitation  in  the  amount  of 
taxation,  I  am  of  the  opinion  that  the  tax  limitation 
is  impliedly  repealed  by  the  special  authority 
granted  the  municipality  to  issue  the  bonds  for  the 
reason  that  the  special  authority  to  contract  in- 
cluded the  power  to  levy  taxes  for  the  purpose  of 
complying  with  the  contract  even  though  the 
amount  of  such  taxes  be  beyond  the  general  statu- 
tory limitation. 

Brooks  vs.  Memphis,  Federal  Cases  1954; 

United  States  vs.  Howard  County  Court,  2  Fed. 

1; 

People  vs.  Rigney,  G3  Cal.  296; 
Dillon  vs.  Aurora,  114  111.  138,  28  N.  E.  461. 
[40] 
The  power  of  officers  of  a  municipality  to  levy 
sufficient  taxes  to  pay  its  bonds  is  a  legal  inference 
from  the  authority  of  the  city  to  issue  its  bonds,  in 
the  absence  of  any  limitation  or  inhibition  in  the 
act  which  created  the  power,  in  the  general  law  or 
the  Constitution. 

Loan  Association  vs.  Topeka,  20  Wall.  653; 
United  States  vs.  New  Orleans,  98  U.  S.  381, 

393; 
Ralls  Co.  Court  vs.  U.  S.,  105  U.  S.  733,  735, 
736. 
If  the  intent  of  Congress  was  to  limit  the  pay- 
ment of  the  bonds  to  current  revenue  or  revenues 
derived  from  the  sale  of  the  electric  light  and  en- 
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ergy,  it  surely  would  have  so  provided  in  the  statute 
authorizing  the  issuance  of  the  bonds.  Presumably 
Congress  was  aware  of  the  limitation  in  the  Organic 
Act,  and  when  authority  was  granted  to  issue  the 
bonds  it  had  that  in  view,  as  well  as  the  decision  of 
the  Supreme  Court  that  there  impliedly  must  be  a 
provision  for  payment  by  taxation,  as  was  said  by 
Mr.  Justice  Miller  in  Loan  Association  vs.  Topeka, 
supra,  "it  follows  that  in  this  class  of  cases  the 
right  to  contract  must  be  limited  by  the  right  to 
tax,  and  if  in  the  given  case  no  tax  can  be  lawfully 
levied  to  pay  the  debt,  the  contract  is  void  for  want 
of  authority  to  make  it." 

No  presumption  can  be  made  that  Congress  in 
authorizing  the  issue  of  the  bonds  had  any  other 
view  than  that  provision  for  payment  of  the  bonds 
should  be  made  by  the  city  by  taxation,  even  though 
by  that  provision  special  taxes  be  levied  which 
might  exceed  the  general  statutory  limitation. 

The  other  ground  for  enjoining  the  issuance  of 
the  bonds  that  the  town  would  by  the  issuance 
thereof  and  providing  for  a  sinking  fund,  exceed 
the  statutory  limit  of  indebtedness,  and  that  the 
Common  Council  had  no  authority  to  provide  a 
sinking  fund,  are  without  merit.  As  to  the  first, 
the  limit  of  [41]  indebtedness  clause  is  repealed 
by  the  act  allowing  the  bond  issue  in  that  such 
limitation  refers  to  indebtedness  for  current  ex- 
penses; and  as  to  the  latter,  authority  is  expressly 
given  to  the  common  council  by  the  act  authorizing 
the  issue  of  the  bonds  at  its  option  to  provide  for 
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redemption  of  the  bonds  after  five  years  from  their 
date  at  the  rate  of  $5,000'  annually. 

The  conclusion  which  I  have  reached  after  a  care- 
ful consideration  of  the  complaint  is  that  there  is  no 
ground  set  forth  therein  which  would  justify  the 
Court  in  enjoining  the  issuance  and  sale  of  the 
bonds  described  therein,  and  therefore,  the  demur- 
rer should  be  sustained. 

THOS.  M.  REED, 
District  Judge. 

Dated,  Juneau,  Alaska,  August  28,  1923. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dunn, 
Clerk.     [42] 


In  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  One,  at  Juneau. 

No.  2322-A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 

Order  Sustaining  Demurrer. 

This  cause  came  on  regularly  to  be  heard  on  the 
25th  day  of  August,  1923,  upon  the  general  demur- 
rer interposed  by  defendant  to  plaintiff's  com- 
plaint; H.  L.  Faulkner,  Esq.,  appearing  for  plain- 
tiff and  Henry  Roden,   appearing  for  defendant; 
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argument  was  heard  by  the  Court  and  the  Court 
reserved  its  decision;  and  now,  on  this  29th  day  of 
August,  1923,  the  Court  having  considered  the  same 
and  being  fully  advised  in  the  premises: 

It  is  ordered  that  the  defendant's  general  demur- 
rer to  plaintiff's  complaint  be,  and  the  same  hereby 
is  sustained. 

Dated  this  29th  day  of  August,  1923. 

THOS.  M.  REED, 
District  Judge. 
Copy  received  8/29/23. 

H.  L.  FAULKNER, 
Plaintiff's  Attorney. 
Entered  Court  Journal  No.  S  page  254. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  29,  1923.  John  H.  Dunn, 
Clerk.     By  ,  Deputy.     [43] 


In  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  One,  at  Juneau. 

No.  2322-A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 

Judgment. 

Be  it  remembered  that  on  the  25th  day  of  August, 
1923,  the  demurrer  of  the  above-named  defendant 
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to  plaintiff's  complaint  on  the  ground  that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  came  on  regularly  for  hearing; 
that  thereafter  and  on  the  29th  day  of  August,  1923, 
the  Court  sustained  the  said  demurrer  and  entered 
its  order  accordingly,  to  which  the  plaintiff  duly 
excepted;  thereupon  the  plaintiff  announces  that  he 
will  stand  upon  his  complaint  and  plead  no  further 
and  moves  the  Court  that  judgment  be  entered 
herein  upon  the  pleadings  to  the  end  that  relief 
may  be  granted  plaintiff  by  writ  of  error : 

It  is  therefore  ordered  and  adjudged  that  plain- 
tiff take  nothing  by  this  action,  and  that  the  defend- 
ant recover  its  costs  and  expenses  herein. 

Done  in  open  court  this  29th  day  of  August,  1923. 

THOS.  M.  REED, 
District  Judge. 

Entered  Court  Journal  No.  S  page  254. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  29,  1923.  John  H.  Dunn, 
Clerk.     By ,  Deputy.     [44] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  2322-A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 
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Petition  for  Leave  to  Appeal. 

To  the  Honorable  Thomas  M.  Reed,  Judge  of  the 
District  Court,  Division  Number  One,  at  Ju- 
neau, Alaska: 

The  above-named  plaintiff,  Paul  Lund,  conceiving 
himself  aggrieved  by  the  order  and  judgment  made 
and  entered  in  the  above-entitled  court  and  cause 
on  August  29,  1923,  whereby  it  was  and  is  ordered 
and  adjudged  as  follows,  to  wit: 

First.  That  defendant's  general  demurrer  to 
plaintiff's  complaint  be  and  the  same  hereby  is  sus- 
tained. 

Second.  That  plaintiff  take  nothing  b}^  this  ac- 
tion and  that  the  defendant  recover  its  costs  and  ex- 
penses herein  does  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  said  order  and  judgment  for  the  reasons 
set  forth  in  the  assignment  of  errors,  and  prays 
that  this  its  petition  for  the  said  appeal  be  allowed 
and  that  a  transcript  of  the  record  proceedings  and 
papers  upon  w^hich  said  judgment  was  rendered, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  California. 

Dated  at  Juneau,  Alaska,  August  30,  1923. 

H.  L.  FAULKNER, 
Attorney  for  Plaintiff. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dunn, 
Clerk.     By ,  Deputy.     [45] 
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Order  Granting  Petition  for  Appeal. 

The  foregoing  petition  for  appeal  is  granted  and 
the  claim  of  appeal  therein  made  is  allowed  and  the 
cost  bond  is  fixed  in  the  sum  of  Two  Hundred  and 
Fifty  ($250.00)  Dollars. 

THOS.  M.  REED, 

Judge. 
Copy  received  August  30th,  1923. 
HENRY  RODEN, 

Attorney  for  Defendant. 
Entered  Court  Journal  No.  S,  page  256. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dunn' 
Clerk.     By  ^  Deputy.     [46] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  2322-A. 
PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 
Assignments  of  Error. 

Paul  Lund,  plaintiff  in  the  above-entitled  cause 
assigns  the  following  error  made  by  the  Trial  Court 
in  the  rendition  and  entry  of  the  judgment  herein 
and  the  order  sustaining  the  demurrer  of  defendant 
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to  plaintiff's  complaint  npon  which  the  said  plain- 
tiff and  appellant  wlill  reply  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
a  reversal  of  the  said  judgment  and  said  order  sus- 
taining the  demurrer,  as  follows,  to  wit: 

I. 

The  Court  erred  in  making  its  Order  sustaining 
the  demurrer  to  plaintiff's  complaint,  which  said 
order  (omitting  title)  is  in  words  and  figures  as 
follows : 

' '  This  cause  came  on  regularly  to  be  heard  on  the 
26th  day  of  August,  1923,  upon  the  general  de- 
mnrrer  interposed  by  defendant  to  plaintiff's  com- 
plaint; H.  L.  Faulkner,  Esq.,  appearing  for  plain- 
tiff and  Henry  Eoden  appearing  for  defendant; 
argument  was  heard  by  the  Court  and  the  Court 
reserved  its  decision;  and  now,  on  this  29th  day  of 
August  1923,  the  Court  having  considered  the  same 
and  being  fully  advised  in  the  premises: 

"It  is  ordered  that  the  defendant's  general  de- 
murrer to  plaintiff's  complaint  be  and  the  same 
hereby  is  sustained. 

"Dated  this  29th  day  of  August  1923. 

"(Signed)     THOS.  M.  REED, 
"District  Judge." 
II. 

The  Court  erred  in  making  and  entering  herein 
its  judgment,  which  said  judgment  (omitting  title) 
is  in  words  and  figures  as  follows :     [47] 

"Be  it  remembered  that  on  the  25th  day  of  Au- 
gust, 1923,  the  demurrer  of  the  above-named  defend- 
ant to  plaintiff's  complaint  on  the  ground  that  said 
complaint  does  not  state  facts  sufficient  to  consti- 
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tute  a  cause  of  action,  came  on  regularly  for  hear- 
ing ;  that  thereafter  and  on  the  29th  day  of  August, 
1923  the  Court  sustained  the  said  demurrer  and  en- 
tered its  order  accordingly,  to  which  the  plaintiff 
duly  excepted;  thereupon  the  plaintiff  announces 
that  he  will  stand  upon  his  complaint  and  plead  no 
further  and  moves  the  Court  that  judgment  he  en- 
tered herein  upon  the  pleadings  to  the  end  that 
relief  may  he  granted  plaintiff  hy  writ  of  error. 

''It  is'  therefore  ordered  and  adjudged  that  plain- 
tiff take  nothing  hy  this  action,  and  that  the  defend- 
ant recover  its  costs  and  expenses  herein. 

"Done  in  open  court  this  29th  day  of  August, 
1923. 

"THOS.  M.  EEED, 
' '  District  Judge. ' ' 
WHEREFORE  the  plaintiff  prays  that  on  ac- 
count of  the  errors  hereinbefore  mentioned  and 
others  manifest  of  record  herein,  the  order  allowing 
the  demurrer,  and  the  judgment  of  the  District 
Court  of  the  District  of  Alaska,  Division  No.  1,  in 
this  cause  be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  judgment  and  decree  in  favor 
of  the  plaintiff  herein. 

H.  L.  FAULKNER, 
Attorney  for  Plaintiff. 
Copy  received  August  30,  1923. 
HENRY  RODEN, 

Attorney  for  Defendant. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dunn, 
Clerk.     [48] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  2322^A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OP  PETERSBURG, 

Defendant. 

Bond  On  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS : 

That  we,  Paul  Lund,  plaintiff-appellant  herein,  and 
Allen  Shattuck  and  W.  W.  Casey  as  sureties,  all 
residents  of  the  Territory  of  Alaska,  Division  No. 
One,  are  held  and  firmly  bound  unto  the  above- 
named  Town  of  Petersburg  defendant-appellee,  in 
the  sum  of  Two  Hundred  and  Fifty  Dollars 
($250.00)  to  be  paid  to  the  said  defendant-appellee, 
for  the  payment  of  which  sum  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us,  and  each 
of  our  heirs,  executors,  administrators,  successors 
of  assigns,  jointly  and  severally  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  30th  day 
of  August,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  twenty-three. 

Whereas  the  above-named,  Paul  Lund,  has  prose- 
cuted an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  the 
Judgment  and  Decree  rendered  in  the  above-entitled 
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suit  by  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One; 

NOW  THEREFORE,  the  condition  of  this  ob- 
ligation is  such  that  if  the  above-named  Paul  Lund 
shall  prosecute  his  said  appeal  to  effect  and  answer 
all  damages  and  costs,  if  he  fails  to  make  said  ap- 
peal good,  then  this  obligation  shall  be  void;  other- 
wise the  same  shall  be  in  full  force  and  effect. 

PAUL  LUND, 

By  H.  L.  Faulkner, 
His  Attorney,  Principal. 
ALLEN  SHATTUCK, 

Surety. 
W.  W.  CASEY, 

Surety.     [49] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  Allen  Shattuck,  whose  name  is  subscribed  to 
the  within  bond  as  surety  thereon,  being  first  duly 
sworn,  depose  and  say  that  I  am  a  resident  of  the 
Territory  of  Alaska,  and  not  an  attorney  at  law  nor 
counsellor,  clerk  of  any  court,  nor  other  officer  of 
any  court,  and  that,  I  am  worth  the  sum  of  Two 
Hundred  and  Fifty  ($250.00)  Dollars  over  and 
above  all  my  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

ALLEN  SHATTUCK. 

SUBSCRIBED  and  SWORN  to  before  me  this 
30th  day  of  August,  1923. 

[Seal]  J.  H.  HART, 

Notary  Public  for  Alaska. 

My  commission  expires  Nov.  13,  1926. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  W.  W.  Casey,  whose  name  is  subscribed  to  the 
within  bond  as  surety  thereon,  being  first  duly 
sworn,  depose  and  say  that  I  am  a  resident  of  the 
Territory  of  Alaska  and  not  an  attorney  at  law,  nor 
counsellor,  clerk  of  any  court  nor  any  other  officer 
of  any  court,  and  that  I  am  worth  the  sum  of  Two 
Hundred  and  Fifty  ($250.00)  Dollars  over  and 
above  all  my  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

W.  W.  CASEY. 

SUBSCRIBED  and  SWORN  to  before  me  this 
30th  day  of  August,  1923. 

[Seal]  J.  H.  HART, 

Notary  Public  for  Alaska. 
My  commission  expires  11/13/26. 

Approved  this  30th  day  of  August,  1923. 

THOS.  M.  REED, 

Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dumi, 
Clerk.     [50] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  2322-A. 
PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 

Citation  on  Appeal. 

United  States  of  America, — ss. 

To  the  Town  of  Petersburg,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  San 
Francisco,  CaL,  within  thirty  days  from  and  after 
this  date,  pursuant  to  an  appeal  filed  in  the  Clerk's 
Office  of  the  District  Court  for  the  District  of 
Alaska,  Division  Number  One,  at  Juneau  in  the 
above-entitled  cause,  wherein  Paul  Lund,  the  ap- 
pellant herein,  was  plaintiff,  and  the  Town  of 
Petersburg,  appellee  herein,  was  the  defendant;  to 
show  cause,  if  any  there  be  why  the  judgment  and 
decree  entered  in  said  cause  of  Paul  Lund,  plain- 
tiff, vs.  The  Town  of  Petersburg,  defendant,  and 
referred  to  in  the  petition  for  an  appeal  filed  in 
said  cause,  which  said  appeal  was  by  order  of  the 
Court  allowed,  as  prayed  for,  should  not  be  cor- 
rected and  speedy  justice  done  to  the  parties  in  that 
behalf. 
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WITNESS  The  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  United  States, 
this  30th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty-three. 

THOS.  M.  REED, 
Judge   of  the  District   Court,  District  of  Alaska, 
Division  Number  One. 
Attest :         [Seal] 

JOHN  H.  DUNN, 
Clerk. 
Service  admitted  August  30th,  1923. 

HENRY  RODEN, 
Attorney  for  Defendant-Appellee.     [51] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  232'2^A. 

PAUL  LUND, 

Plaintiff, 

vs. 

THE  TOWN  OF  PETERSBURG, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  District  Court,  District  of 
Alaska,  Division  Number  One: 
You  will  please  prepare  a  transcript  of  the  record 
in  the  above-entitled  cause  and  transmit  the  same  to 
the  Clerk  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  used  in  the  appeal  herein,  said 
transcript  to  include  the  following: 
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Complaint. 

Demurrer. 

Memorandum  decision. 

Order  sustaining  demurrer. 

Judgment. 

Petition  for  appeal  and  order  allowing  same. 

Assignments  of  error. 

Bond  on  appeal. 

Citation. 

This  praecipe. 

All  of  wMch  are  to  be  prepared  with  a  view  to 
transmitting  the  same  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  connec- 
tion with  the  appeal  herein  within  the  time  limited 
by  the  rules  of  that  court,  and  when  so  prepared, 
you  will  kindly  transmit  this  record  to  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  California. 

H.  L.  FAULKNER, 
Attorney  for  Plaintiff. 

Copy  received  August  30th,  1923. 
HENRY  RODEN, 

Attorney  for  Defendant. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
First  Division.  Aug.  30,  1923.  John  H.  Dunn, 
Clerk.    By ,  Deputy.     [52] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

United  States  of  America, 
District  of  Alaska, 
Division  Number  One, — ss. 

Certificate  of  Clerk  U.  S.  District  Court  to  Trans- 
cript of  Record. 

I,  John  H.  Dunn,  Clerk  of  the  District  Court  for 
the  District  of  Alaska,  Division  Number  One,  hereby 
certify  that  the  foregoing  and  hereto  attached  52' 
pages  of  typewritten  matter,  numbered  from  1  to 
52,  both  inclusive,  constitute  a  full,  true  and  com- 
plete copy,  and  the  whole  thereof,  of  the  record  as 
per  the  praecipe  of  appellant,  on  file  herein  and 
made  a  part  hereof,  in  the  cause  wherein  Paul 
Lund,  is  appellant,  and  the  Town  of  Petersburg, 
Alaska,  a  Municipal  Corporation,  is  appellee.  No. 
2322-A,  as  the  same  appears  of  record  and  on  file  in 
my  office;  and  that  said  record  is  by  virtue  of  a 
petition  for  appeal  and  citation  issued  in  this  cause 
and  the  return  thereof  in  accordance  therewith. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office  and  that  the  cost  of  prepa- 
ration, examination,  and  certificate,  amounting  to 
Twenty-four  and  90/100  ($24.90)  has  been  paid  to 
me  by  counsel  for  appellant. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  the  Seal  of  the  above-entitled  Court, 
this  '31st  day  of  August,  A.  D.  1923. 

[Seal]  JOHN  H.  DUNN, 

Clerk. 
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[Endorsed] :  No.  4094.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth.  Circuit.  Paul 
Lund,  Appellant,  vs.  Town  of  Petersburg,  a  Munici- 
pal Corporation,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Alaska,  Division  Niunber  One. 
Filed  September  7,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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STATEMENT. 

This  is  an  action  brought  by  Appellant,  who 
was  the  plaintiff  in  the  lower  Court,  against  the 
Town  of  Petersburg,  a  municipal  corporation,  the 
defendant  below,  to  enjoin  the  said  Town  of  Peters- 
burg from  issuing  its  bonds  for  the  purpose  of 
erecting  an  electric  light  plant. 


On  September  29,  1919,  Congress  passed  an 
Act  authorizing  the  Town  of  Petersburg,  a  muni- 
cipal corporation,  to  issue  bonds  in  the  sum  of  $75,- 
000.00  for  the  purpose  of  erecting  an  electric  light 
plant  and  a  school  house,  of  which  $50,000.00  was 
to  be  expended  for  the  construction  and  installation 
of  an  electric  light  and  power  plant,  and  $25,000.00 
in  the  construction  of  a  public  school  building.  (Tr. 
p./ 3  ). 

On  June  5,  1920,  Congress  amended  this  Act 
by  another  Act  and  authorized  the  issuance  of  bonds 
in  a  sum  not  exceeding  $150,000.00  for  the  purpose 
of  constructing  and  installing  a  municipal  electric 
light  plant  and  a  public  school  building,  of  which 
the  sum  of  $115,000.00  was  to  be  used  for  the  con- 
struction of  an  electric  light  plant  and  $35,000.00 
for  the  erection  of  a  school  house.  ( Tr.  p.  /  v  ) . 

The  Town  of  Petersburg,  after  an  election  as 
provided  by  the  Acts  of  Congress  above  mentioned, 
and  in  the  manner  prescribed  by  law,  passed  Ordi- 
nance No.  64  (Tr.  p.  xs  ),  providing  for  the  issu- 
ance, sale,  maturity  and  redemption  of  the  bonds 
authorized  for  the  erection  of  an  electric  light  and 
power  plant. 

Ordinance  No.  64  provides  for  the  maturity 
and  payment  of  said  power  bonds  as  follows:  $5,- 
000.00  on  July  first  of  the  years  1928,  to  1942, 
inclusive,  and  $40,000.00  on  July  first,  1943;  and 
that  interest  shall  be  paid  on  the  bonds  semi  an- 
nually at  the  rate  of  seven  per  cent  per  annum. 


Appellant  alleged  that  the  Town  of  Petersburg 
had  sold  and  was  now  about  to  issue  and  deliver 
$35,000.00  general  bonds  of  the  Town  for  the  pur- 
pose of  the  erection  of  a  school  building,  as  author- 
ized by  the  Acts  of  Congress,  hereinbefore  men- 
tioned, and  that  the  Town  was  about  to  issue  and 
sell  the  bonds  in  the  sum  of  $115,000.00  for  the 
erection  of  an  electric  light  plant  in  the  manner  pro- 
vided in  Ordinance  No.  -64;  and  that  unless  re- 
strained, the  Town  of  Petersburg  intended  to  use 
the  proceeds  of  the  sale  of  said  bonds  to  acquire 
real  and  personal  property  outside  its  corporate 
limits  for  the  construction  of  a  municipal  electric 
light  and  power  plant,  transmission  lines,  etc.,  and 
that  when  the  power  plant  was  erected,  the  town 
would  sell  current  and  electric  energy  to  private 
individuals  and  corporations  to  be  consumed  out- 
side the  corporate  limits  of  the  town,  and  it  would 
thereby  obligate  the  town  and  its  common  council 
to  levy  and  collect  annual  general  taxes  upon  real 
and  personal  property  in  the  town  in  excess  of  two 
per  cent,  of  the  assessed  valuation  of  said  property, 
and  would  incur  a  municipal  indebtedness  in  ex- 
cess of  the  authority  conferred  upon  it  by  law. 

Appellant  prayed  for  an  injunction  perman- 
ently enjoining  the  town  from  issuing  all  or  any 
part  of  the  bonds  for  the  erection  of  a  light  and 
power  plant. 

Appellant  alleged  in  his  complaint  that  the 
total  population  of  the  Town  of  Petersburg  was  ap- 


proximately  one  thousand  and  the  total  assessed 
valuation  of  all  its  taxable  property  was  $598,- 
780.00  and  that  the  total  annual  revenue  of  the 
town  from  all  sources,  including  taxes  and  licenses 
was  $33,323.53  and  that  the  total  disbursements  for 
school  and  municipal  purposes  was  $29,903.56  an- 
nually. (Par.  20,  Complaint,  Tr.  p.  'o  ). 

Appellant  also  alleged  that  in  addition  to  the 
general  expenses  for  school  and  municipal  purposes 
heretofore  required,  the  town  had  sold  and  was 
about  to  issue  and  deliver  the  $35,000.00  general 
bonds  of  the  town  authorized  by  the  Acts  of  Con- 
gress for  the  erection  of  a  public  school  building, 
thereby  incurring  further  obligations  for  the  pay- 
ment of  these  bonds  and  the  semi  annual  interest 
due  upon  them. 

A  general  demurrer  was  interposed  by  de- 
fendant-appellee to  this  complaint  and  the  matter 
was  submitted  to  the  Court  upon  the  demurrer,  and 
the  Court  on  August  29,  1923,  made  and  entered 
an  order  sustaining  the  demurrer,  and  on  the  same 
date  judgment  was  entered  in  accordance  with  the 
order  sustaining  the  demurrer. 

ASSIGNMENTS  OF  ERROR. 

There  are  two  assignments  of  error,  which 
present  the  same  questions ;  namely : 

I. 

Was  it  error  to  make  an  order  sustaining  the 
demurrer  to  plaintiff's  complaint? 
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II. 

Was  it  error  to  enter  the  judgment  in  favor 
of  defendant-appellee  upon  such  order? 

POINTS,  ARUGMENTS  AND  AUTHORITIES. 

The  questions  presented  by  this  appeal  are  the 
following : 

I. 

Has  the  Town  of  Petersburg  authority  to  levy 
a  tax  upon  real  and  personal  property  in  excess  of 
two  per  cent  annually  upon  the  assessed  valuation 
of  said  property  within  the  corporate  limits  in  order 
to  provide  for  the  payment  of  the  bonds  and  the 
interest  on  the  same? 

II. 

Has  the  Town  of  Petersburg  authority  to  sell 
electric  current  and  power  to  be  used  and  consumed 
outside  the  corporate  limits  of  the  town? 

III. 

Has  the  Town  of  Petersburg  authority  to  bind 
itself  to  pay  the  bonds  before  the  expiration  of  the 
period  prescribed  in  the  Acts  of  Congress  authoriz- 
ing their  issuance? 

I. 

HAS  THE  TOWN  OF  PETERSBURG 
AUTHORITY  TO  LEVY  A  TAX  UPON  REAL 
AND  PERSONAL  PROPERTY  IN  EXCESS  OF 
TWO    PER    CENT.    ANNUALLY    UPON    THE 


ASSESSED  VALUATION  OF  SAID  PROPERTY 
WITHIN  THE  CORPORATE  LIMITS  IN  ORDER 
TO  PROVIDE  FOR  THE  PAYMENT  OF  THE 
BONDS  AND  THE  INTEREST  ON  THE  SAME? 

The  Acts  of  Congress  authorizing  the  bond 
issue  do  not  make  any  provision  for  the  levy  of  an 
additional  tax  for  the  retirement  of  the  bonds;  and 
the  Act  does  not  authorize  bonds  to  be  issued  in 
any  specific  sum,  but  authorizes  the  Town  to  issue 
bonds  for  the  erection  of  an  electric  light  and  power 
plant  and  a  public  school  building  in  a  sum  not  ex- 
ceeding $150,000.00,  of  which  sum  not  to  exceed 
$115,000.00  is  to  be  used  for  the  construction  of  an 
electric  light  and  power  plant  and  system. 

All  the  allegations  of  the  complaint  are  ad- 
mitted by  the  general  demurrer;  and  the  complaint 
alleges  that  unless  additional  taxes  are  imposed,  the 
bonds  cannot  be  retired  nor  the  interest  paid.  The 
assessed  valuation  of  all  real  and  personal  property 
within  the  corporate  limits  is  less  than  $600,000.00, 
and  the  ninth  subdivision  of  Section  627  of  the 
Compiled  Laws  of  Alaska,  from  which  the  Town 
derives  its  powers,  gives  the  town  authority  "to 
assess,  levy  and  collect  a  general  tax  for  school 
and  municipal  purposes  not  to  exceed  two  per 
centum  of  the  assessed  valuation  upon  all  real  and 
personal  property.  *  *  *" 

Section  628  of  the  Compiled  Laws  of  Alaska 
provides  ''that  the  council  shall  have  no  authority 
to  issue  bonds  or  incur  any  bonded  indebtedness, 
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nor  shall  they  have  authority  to  incur  a  greater  in- 
debtedness or  liability  of  any  kind  in  any  year 
than  the  current  revenues  of  the  municipality  for 
that  year.'^ 

By  the  Acts  of  September  29,  1919,  and  June 
5,  1920,  Congress  has  amended  this  Section  insofar 
as  it  is  applicable  to  the  Town  of  Petersburg  by 
giving  it  authority  '*to  issue  bonds  and  incur  a 
bonded  indebtedness,"  but  it  has  given  the  town  no 
authority  to  incur  a  greater  indebtedness  or  lia- 
bility in  any  year  than  the  current  revenues  of  the 
town  for  that  year.  The  authorization  by  Congress 
of  this  bond  issue  does  not  conflict  with  the  pro- 
visions of  Section  828,  prohibiting  the  town  from 
incurring  any  greater  indebtedness  or  liabilities  in 
any  year  than  the  current  revenues  of  the 
town  for  that  year.  The  bonds  are  authorized  as 
before  stated,  not  in  any  specific  amount,  but  in  a 
sum  not  exceeding  $115,000.00,  and  Congress  must 
have  assumed  that  the  town  would  not  issue  bonds 
in  a  greater  sum  than  its  current  revenues,  derived 
under  the  provisions  of  Section  627,  Compiled  Laws 
of  Alaska,  were  sufficient  to  pay. 

"A  statute  authorizing  a  municipality  to 
issue  bonds  'in  any  amount'  in  aid  of  a  railroad 
will  be  construed  to  mean  any  amount  within 
the  constitutional  or  statutory  limit,  and  there- 
fore not  in  conflict  with  it.'' 

28  Cyc,  1583. 

Atl  Trust  Co.  V,  Darlington,  63  Fed.  76. 
McQuillan  on  Municipal  Corporations,  Sec. 
2284. 
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'*In  the  construction  of  a  grant  of  any 
power  to  tax  made  by  a  state  to  one  of  its 
municipalities,  the  rule  accepted  by  all  the 
authorities  is  that  it  should  be  with  strictness. 
If  the  authority  of  the  municipality  to  tax  is 
doubtful,  the  doubt  must  be  always  resolved 
against  the  tax.  The  reasonable  presumption 
:s  held  to  be  that  the  state  has  granted  in 
clear  and  unmistakable  terms  all  that  it  has 
has  intended  to  grant,  and  whatever  authority 
the  municipal  officers  assume  to  exercise,  they 
must  be  able  to  show  a  warrant  for  it  in  the 
words  of  the  grant.  *  *  The  mischief  of  a  strict 
construction  is  easily  obviated  by  the  legisla- 
ture, but  the  mischief  of  a  liberal  construc- 
tion may  be  irremedial  before  it  can  be 
reached." 

McQuillan  on  Municipal  Corporations,  Sec. 
2371. 

The  general  rule  in  such  cases  is  that  in  case 
of  doubt  the  power  must  be  denied. 

McQuillan  on  Municipal  Corporations,  Sec. 
352. 

II. 

HAS  THE  TOV/N  OF  PETERSBURG 
AUTHORITY  TO  SELL  ELECTRIC  CURRENT 
AND  POWER  TO  BE  USED  AND  CONSUMED 
OUTSIDE  THE  CORPORATE  LIMITS  OF  THE 
TOWN? 

There  are  authorities  holding  that  a  city  which 
owns  a  municipal  water  works  system  or  electric 
light  and  power  system  may  contract  to  sell  its 


surplus  power  outside  the  corporate  limits,  but  the 
city  has  no  implied  power  to  furnish  water  or  light 
beyond  its  territorial  limits. 

McQuillan  on  Municipal  Corporations,  Sec. 
1800. 

The  power  to  provide  for  electric  lights  and 
power  by  the  municipality  is  found  in  the  6th  sub- 
division of  Section  627  of  the  Compiled  Laws  of 
Alaska.  This  statute  gives  the  city  the  ''power  to 
provide  for  fire  protection,  water  supply,  lights, 
wharfage,  public  health,  police  protection,  and  the 
relief  of  the  destitute  and  indigent." 

This  section  has  been  amended  by  Chapter 
97  of  the  Session  Laws  of  Alaska,  1923,  approved 
May  4,  1923,  as  follows: 

"4th.  To  purchase,  construct  or  other- 
wise establish  and  maintain  plants  for  the 
distribution  and  use  in  the  City  of  light,  heat 
and  power  by  elecrticity,  gas  or  otherwise;  to 
similarly  establish  and  maintain  for  use  ivithin 
the  city  telephone  systems,  water  works,  elec- 
tric light  and  power  plants  for  the  purpose  of 
serving  the  city  and  the  public.  Provided,  hov/- 
ever,  such  public  utilities  as  provided  in  this 
subdivision  shall  not  be  operated  or  maintained 
by  funds  raised  by  taxation  but  from  revenues 
collected  for  services  rendered  by  such  plants 
or  utilities  by  customers  or  users  thereof." 

4th  Subdiv.   Sec.   12,   Chapt.   97,   Session 
Laws  of  Alaska,  1923. 

It  will  thus  be  seen  that  neither  of  these  laws 
gives  the  city  the  authority  to  provide  for  electric 
current  and  power  to  persons  or  corporations  out- 
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side  the  corporate  limits;  and  the  Acts  of  Congress 
of  September  29,  1919,  and  June  5,  1920,  are  silent 
upon  this  subject. 

**It  is  a  general  principal  that  a  muni- 
cipal corporation  cannot  usually  exercise  its 
powers  beyond  its  own  limits  and  if  it  has 
authority  to  do  so,  it  must  be  derived  from 
some  statute  which  expressly  or  impliedly  per- 
mits it.*^ 

Coldwater  v.  Tucker ^  24  Am.  Rep.  601. 

"Ballenger's  Annotated  Codes  and  Sta- 
tutes, Sec.  739,  and  the  charter  of  a  city  of  the 
first  class  give  it  power  to  acquire  water  works 
and  to  supply  the  city  and  its  inhabitants  with 
water.  Laws  of  1897,  page  326,  Chapter  112, 
Sec.  1,  in  defining  the  powers  of  city  to  con- 
struct and  operate  water  works,  confines  the 
purpose  to  the  furnishing  of  such  city  or  in- 
habitants thereof  'and  any  other  persons'  with 
a  supply  of  water.  Held  that  the  phrase  'any 
other  person'  only  applies  to  persons  within 
the  corporate  limits;  and  a  city  of  the  first 
class  has  no  authority  to  supply  water  to  an- 
other municipality." 

Farwell  v.  City  of  Seattle,  86  Pac.  217. 

There  are  authorities  holding  that  where  a  city 
owns  a  municipal  lighting  plant  or  water  system, 
the  principles  of  good  business  require  that  surplus 
water  or  power  may  be  sold  to  consumers  outside 
the  city  limits.  But  in  this  case,  in  sub-division 
**c"  of  paragraph  21  of  the  complaint  (Tr.  p.  H  ), 
it  is  alleged  that  the  city  will  sell  to  private  indi- 
viduals, firms  and  corporations  electric  energy  gen- 
erated by  said  power  plant  to  be  used  and  consumed 
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outside  the  corporate  limits  of  said  town.  It  is  not 
alleged  that  the  city  will  sell  only  its  surplus  power 
but  the  allegation  is  that  the  city  will  sell  electric 
energy,  etc.,  to  be  used  and  consumed  outside  the 
corporate  limits. 

The  city  does  not  deny  that  it  will  do  this,  and 
does  not  meet  this  allegation  by  stating  that  it  will 
sell  only  its  surplus  power;  but  the  allegations  of 
the  complaint  are  admitted  for  the  purpose  of  the 
demurrer,  and  if  the  District  Court  was  correct 
in  sustaining  the  demurrer,  there  would  be  nothing 
to  prevent  the  city  of  Petersburg,  af^er  the  electric 
light  plant  is  established,  from  selling  current  to 
consumers  outside  the  city  at  the  expense  of  the 
residents  and  tax  payers  within  the  corporate 
limits.  The  city  might  have  at  times  insufficient 
power  to  meet  the  demands  of  outside  consumers 
and  also  the  demands  of  its  own  inhabitants;  and 
a  tax  payer  might  own  an  establishment  in  the  city 
upon  which  he  is  paying  taxes  for  the  retirement 
of  the  bonds,  and  he  might  require  power  or  elec- 
tric current  which  the  city  could  not  supply  him, 
on  account  of  the  demands  made  upon  it  by  outside 
consumers  under  contracts  or  agreements  with  the 
city.  Such  a  state  of  affairs  might  easily  arise  and 
a  man  whose  property  is  not  subject  to  taxation  by 
the  city  for  the  reason  it  is  outside  the  corporate 
limits  may  get  the  preference  in  the  matter  of  serv- 
ice over  the  man  v/hose  property  is  in  the  city  and 
subject  to  a  heavy  tax  for  the  payment  of  the  bonds 
and  interest. 
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III. 

HAS  THE  TOWN  OF  PETERSBURG 
AUTHORITY  TO  BIND  ITSELF  TO  PAY  THE 
BONDS  BEFORE  THE  EXPIRATION  OF  THE 
PERIOD  PRESCRIBED  IN  THE  ACTS  OF  CON- 
GRESS AUTHORIZING  THEIR  ISSUANCE? 

Section  7  of  Ordinance  No.  64  provides  for  the 
creation  of  a  sinking  fund  for  the  payment  of  the 
bonds  as  they  mature,  and  the  interest  thereon. 
This  section  provides  for  the  levy  of  a  tax  upon 
all  real  and  personal  property  situated  within  the 
corporate  limits  of  the  town  subject  to  taxation 
in  an  amount  sufficient  to  pay  the  interest  and  the 
installments  of  principal,  etc.  (Tr.  p.  33  ). 

Section  2  of  Ordinance  No.  64  (Tr.  p.  5^*7  ) 
provides  that  the  bonds  shall  mature  at  the  rate  of 
$5,000.00  each  year  from  1928  to  1942,  and  $40,- 
000.00  on  July  1,  1943. 

There  is  no  provision  in  the  Act  of  Congress 
of  September  29,  1919,  or  the  Act  of  June  5,  1920, 
for  the  creation  of  a  sinking  fund  and  the  Ordinance 
provides  that  this  sinking  fund  be  created  by  the 
levy  of  a  tax  on  real  and  personal  property;  and 
it  is  submitted  that  the  appellee  conceeds  that  the 
revenues  of  the  city  would  not  be  sufficient  to  re- 
tire these  bonds,  pay  the  interest,  and  provide  a 
sinking  fund  without  the  levy  of  a  tax  in  excess 
of  the  limit  already  provided  in  the  9th  subdivision 
of  Section  627,  Complied  Laws  of  Alaska. 
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If  the  council  of  the  town  of  Petersburg  could 
provide  such  a  sinking  fund  as  prescribed  in  Ordi- 
nance No.  64,  why  might  it  not  provide  a  greater 
sinking  fund  and  increase  the  taxes  on  real  and 
personal  property  in  proportion  to  the  size  of  the 
sinking  fund  required.  If  the  city  council  may  levy 
an  additional  tax  of  two  per  cent  upon  all  real  and 
personal  property  for  the  purpose  of  creating  a 
sinking  fund,  why  might  it  not  levy  a  tax  of  four 
per  cent,  or  eight  per  cent,  for  such  purpose.  In 
view  of  the  authorities  cited  above  that  the  powers 
of  a  municipality  to  tax  should  be  construed  with 
strictness,  we  submit  that  the  city  has  no  authority 
to  levy  this  additional  tax  for  the  creation  of  a 
sinking  fund. 

Respectfully  submitted, 

H.  L.  FAULKNER, 

Attorney  for  Appellant, 
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ARGUMENT. 

The  appellant  complains  because  the  lower 
court  sustained  a  general  demurrer  and  entered 
judgment  dismissing  his  complaint. 

In  his  opening  brief  plaintiff  presents  three 
questions  for  the  consideration  of  the  Court;  they 
are: 


1st :  May  the  Municipality  of  Petersburg  levy 
a  tax  upon  real  and  personal  property  within  its 
limits  in  excess  of  2  %"  annually  upon  the  assessed 
valuation  of  such  property? 

2d:  May  the  Town  of  Petersburg  sell  electric 
power  to  be  used  outside  the  corporate  limits? 

3d :  Has  the  Town  of  Petersburg  authority  to 
bind  itself  to  pay  the  bonds  before  the  expiration  of 
the  period  prescribed  by  the  Act  of  Congress  under 
which  such  bonds  are  authorized? 

The  Acts  of  Congress  under  which  said  Town 
of  Petersburg  proposes  to  issue  the  bonds  are  found 
in  the  printed  record,  at  pages  12,  13,  14  and  15 
thereof.  Both  Acts  are  the  same  except  that  the 
second  permits  a  total  issue  of  $150,000  worth 
of  bonds. 

The  questions  raised  by  the  appellant  concern 
the  issuance  and  sale  of  Electric  Light  &  Power 
Bonds  in  an  amount  not  exceeding  $115,000.00. 

Like  the  appellant,  the  appellee  will  consider  the 
various  points  raised  in  their  numerical  order. 
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HAS  THE  TOWN  OF  PETERSBURG 
AUTHORITY  TO  LEVY  A  TAX  UPON  REAL 
AND  PERSONAL  PROPERTY  IN  EXCESS  OF 
TWO  PER  CENT.  ANNUALLY  UPON  THE 
ASSESSED  VALUATION  OF  SAID  PROPERTY 


WITHIN  THE  CORPORATE  LIMITS  IN  ORDER 
TO  PROVIDE  FOR  THE  PAYMENT  OF  THE 
BONDS  AND  THE  INTEREST  ON  THE  SAME? 

Congress  has  granted  to  the  Town  of  Peters- 
burg power  and  authority  to  issue  bonds  for  the 
construction  of  a  Municipal  Light  &  Power  Plant. 
Has  it  also  given  power  to  pay  the  interest  on  such 
bonds  and  to  provide  for  a  sinking  fund  to  redeem 
and  pay  for  them?  The  Congressional  Acts  are 
silent  upon  these  points. 

Under  the  general  Municipal  Law  in  Alaska 
a  municipality  cannot  incur  a  greater  indebtedness 
or  liability  in  any  one  year  than  the  current  reve- 
nues of  the  municipality  for  that  year,  nor  can  a 
municipality  issue  any  bonds. 

Unquestionably  the  Acts  of  Congress  referred 
to  were  passed  to  overcome  the  provisions  of  this 
section. 

It  is  claimed  that  the  Town  of  Petersburg,  like 
other  municipalities  in  the  Territory  of  Alaska,  is 
limited  in  its  power  of  taxation  to  two  per  cent, 
of  the  assesed  value  of  all  real  and  personal  prop- 
erty within  the  corporate  limits,  and  that  the  total 
assessed  value  of  all  such  property  the  past  year 
was  less  than  $600,000.00,  and  that  consequently 
the  returns  from  this  source  are  not  sufficient  to 
meet  the  ordinary  municipal  expenses  and  in  addi- 
tion thereto  the  interest  charges  on  the  bonds  and 


the  requirements  of  the  ordinance  providing  for  a 
sinking  fund. 

In  answer  it  may  be  said  that  it  nowhere  ap- 
pears in  the  complaint  that  the  Town  of  Petersburg 
has  exercised  its  full  taxing  power.  It  is  not  shown 
that  a  full  two  per  cent,  levy  on  all  taxable  prop- 
erty has  been  made,  nor  is  it  shown  that  the  prop- 
erty subject  to  taxation  has  "been  assesed  at  any- 
thing like  its  fair  value;  and  it  may  reasonably  be 
inferred  that,  as  neither  of  these  points  is  covered 
in  the  complaint,  they  do  not  in  fact  exist,  in  other 
words,  that  the  revenues  from  taxation  can  be 
greatly  increased  by  levying  a  full  two  per  cent,  and 
assessing  the  taxable  property  at  its  full  but  fair 
value. 

Granting  for  the  sake  of  argument  that  last 
year's  revenues  of  the  Town  are  not  sufficient  to 
cover  all  municipal  requirements  and,  in  addition, 
the  interest  charges  and  sinking  fund  requirements, 
there  is  no  allegation  in  the  complaint  to  indicate 
that  in  the  future  the  revenues  of  the  Town  will 
not  be  sufficient  to  cover  all  requirements.  The 
amount  of  the  tax,  as  the  Lower  Court  in  its  opinion 
states,  if  any  is  to  be  levied,  ''is  a  matter  of  future 
computation,  and  it  is  impossible  for  plaintiff  or 
anyone  else  to  say  at  this  time  that  the  revenues 
of  the  Town  will  be  insufficient  to  meet  the  required 
payments."  The  town  may  anticipate  increased 
revenues  from  property  taxation  and  from  the 
crreater  facilities  provided  by  the  proposed  Light  & 


Power  Plant  and  the  sale  of  light  and  power  there- 
from. 

Commissioners  of  Pitt  County  v.  McDon- 
ald et  al;  61  SE  643. 

Aside  from  all  this,  we  respectfully  suggest 
that  the  Municipality  of  Petersburg  having  from 
Congress  authority  to  incur  a  special  indebtedness 
has  also  implied  authority  to  levy  a  tax  in  excess 
of  two  per  cent,  of  the  assessed  value  of  the  total 
property  within  the  municipality. 

The  provisions  of  law  referred  to,  limiting  the 
municipal  taxing  power  to  two  per  cent.,  refers  to 
revenues  used  for  the  ordinary  and  usual  business 
of  the  municipality. 

It  must  be  remembered  that  there  is  no  consti- 
tutional limitation  of  the  taxing  power  of  a  muni- 
cipality in  Alaska. 

Congress,  as  the  Sovereign,  in  the  Organic  Act 
limited  the  municipal  taxing  power  to  two  per  cent, 
for  ordinary,  usual  municipal  purposes,  the  same 
as  it  limited  the  amount  of  indebtedness  to  be  in- 
curred annually  to  the  annual  municipal  revenues. 

The  same  Sovereign,  at  a  later  date,  empow- 
ered one  such  municipality  to  incur  a  greater  in- 
debtedness, for  an  unusual  and  other  than  running 
expense,  and  to  pledge  the  faith  of  its  inhabitants 
for  its  repayment,  and  fixed  a  time  when  repayment 
shall  be  made.  Having  given  authority  to  incur  an 
unusual  expense  and  to  issue  bonds  for  the  same, 


having  fixed  the  interest  charge  on  such  bonds  and 
the  time  for  their  redemption,  in  other  words, — 
having  given  special  authority  to  contract  a  debt, 
will  it  not  he  inferred  that  there  is  implied  author- 
ity to  raise  funds  wherewith  to  meet  the  debt  by 
taxation,  even  though  the  amount  of  such  taxes 
be  beyond  the  limitation  set  by  the  statute  providing 
for  general  municipal  purposes? 

This  position  is  sustained  by  a  long  list  of  Fed- 
eral and  State  decisions. 

"The  power  given  to  a  city  council  to  create 
an  indetebdness  by  issuance  and  sale  of  bonds  neces- 
sarily implies  the  power  to  raise  the  means  with 
which  to  pay  the  interest  and  create  a  sinking 
fund." 

First  National  Bank  v.  Sorenson,  210  Pac. 
900. 

A  very  instructive  opinion  upon  this  point  has 
been  rendered  by  the  U.  S.  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit.  The  Court  explicitly 
lays  down  the  proposition  that 

''Authority  to  a  municipal  corporation  to 
levy  a  tax  to  pay  a  debt  whose  creation  is 
authorized  by  law  may  be  implied  when  no 
mode  for  payment  is  provided,  and  there  is  no 
limitation  upon  the  power  of  taxation  which 
repels  such  an  inference;  and  where  the  debt  is 
for  an  extraordinary  purpose,  requiring  special 
authority  for  its  creation,  a  general  limitation 
upon  the  poiver  of  taxation  for  ordinary  muni- 
cipal purposes  will  not  exclude  such  inference; 


but  if  the  Act  conferring  the  power  to  create 
the  debt,  or  any  other  law  in  force  at  the  time, 
contains  provisions  for  a  tax  to  meet  such 
obligations  no  extraordinary  powers  of  taxa- 
tion can  be  implied  therefrom." 

City  of  Cleveland  v.  U.  S.,  Ill  Fed.  341. 

We  submit  this  decision  covers  our  case.  The 
Town  of  Petersburg  has  Congressional  authority 
to  contract  a  debt;  no  mode  for  its  payment  is  pro- 
vided; the  debt  is  for  an  extraordinary  purpose 
which  required  special  authority  for  its  creation; 
we  have  a  general  limitation  upon  the  power  to  tax 
for  ordinary  municipal  purposes;  the  Acts  con- 
ferring the  power  to  create  the  debt  contain  no  pro- 
vision to  meet  the  obligation,  and  there  is  nothing 
which  in  any  way  repels  the  inference  that  we  have 
implied  authority  to  levy  a  tax  to  pay  such  debt. 

"The  act  gives  express  power  to  incur  a 
bonded  indebtedness.  This  is  an  implied 
authorization  to  make  provision  for  the  pay- 
ment of  the  same.  The  express  power  to  incur 
an  indebtedness  is  held  to  include  within  such 
power  the  power  to  do  all  things  necessary  to 
effecuate  the  purpose  of  the  act." 

Vallelly  v.  Grand  Forks  etc.  Ill  N.  W.  615. 
15  L.  R.  A.  N.  S.  61. 

'The  Act  authorized  an  extraordinary  in- 
debtedness of  the  City,  and  as  neither  the  laws 
under  which  the  drainage  was  made  nor  any 
other  law  made  any  express  provision  for  the 
payment  of  the  indebtedness  so  authorized,  it 
is  properly  and  necessarily  implied  that  the 
legislature  intended  to  authorize  the  City,  as 
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occasion  might  require,  to  levy  a  special  tax 
to  discharge  the  indebtedness  authorized." 

United  States  v.  Capdevielle,  118  Fed.  812 
(Fifth  Circuit). 

The  Supreme  Court  of  the  United  States  has 
also  ruled  upon  the  question  a  numberr  of  times. 

The  only  method  which  the  Town  of  Peters- 
burg has  to  pay  this  bonded  indebtedness  is  by 
means  of  taxation  for,  if  Congress  had  intended 
that  such  indebtedness  should  be  paid  from  returns 
of  the  Light  Plant,  it  would  surely  have  said  so. 

In:  Loan  Assn.  v.  Topeka,  20  Wall.,  660. 
87  U.  S.  460,  it  was  held: 

"It  is  therefore  to  be  inferred  that  when 
the  legislature  authorizes  a  county  or  city  to 
contract  a  debt  by  bond,  it  intended  to  authorize 
it  to  levy  such  taxes  as  are  necessary  to  pay 
the  debt,  unless  there  is  in  the  Act  itself,  or 
in  some  general  statute,  a  limitation  upon  the 
power  of  taxation  which  repels  such  inference." 

Again 

"The  power  of  officers  of  a  municipality 
to  levy  sufficient  taxes  to  pay  its  bonds  is  a 
legal  inference  from  the  authority  of  the  City 
to  issue  its  bonds  in  the  absence  of  any  limi- 
tation or  inhibition  in  the  Act  which  created 
the  power,  in  the  general  law  or  the  Consti- 
tution."— Id. 

"When  authority  to  borrow  money  or  in- 
cur an  obligation  in  order  to  execute  a  public 
work  is  conferred  upon  a  municipal  cor- 
poration, the  power  to  levy  a  tax  for  its  pay- 
ment or  the  discharge  of  the  obligation   ae- 


companies  it;  and  this  too  without  any  special 
mention  that  such  power  is  granted.  This  arises 
from  the  fact  that  such  corporations  seldom 
possess — so  seldom  indeed  as  to  be  exceptional 
— any  means  to  discharge  their  pecuniary  ob- 
ligations except  by  taxation. 

"When,  therefore,  a  power  to  contract  a 
debt  is  conferred  it  must  be  held  that  a  cor- 
responding power  of  providing  for  its  payment 
is  also  conferred.  The  latter  is  implied  in  the 
grant  of  the  former  and  such  implications  can- 
not be  overcome  except  by  express  words  ex- 
cluding ity 

The  United  States  ex  rel.  Morris  Ranger 
V.  City  of  New  Orleans,  98  U.  S.-381 ; 
25  Law  Ed.  525. 

It  is  fair  to  say  in  this  connection  that  Con- 
gress, when  passing  the  Bond  Acts  now  under  con- 
sideration, was  fully  informed  concerning  condi- 
tions in  Alaska.  It  knew  the  limitations  upon  the 
taxing  power  of  municipalities — it  knew  that  the 
indebtedness  to  be  created  by  the  sale  of  the  bonds 
would  exceed  the  ordinary  amount  of  expenses  al- 
lowable to  be  incurred  under  existing  laws  and  it 
must  have  known  that,  authorizing  an  extraordi- 
nary expense  or  debt  to  be  contracted,  the 
ordinary  and  existing  power  to  tax  would  not  be 
sufficient  to  provide  for  the  payment  of  the  interest 
and  principal  when  due.  It  made  no  provision  in 
the  acts  for  the  payment  of  these  items;  it  gave  the 
town  the  power  to  contract  and  incur  a  debt  and  it 
must,  necessarily,  have  intended  to  give  it  the 
power  to  provide  for  the  payment  of  this  debt. 
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Said  the  Supreme  Court  of  the  United  States  in 

County  Court  of  Ralls  County  v.  United 
States,  105  U.  S.  733;  26  Law.  Ed. 
1220; 

**It  must  be  considered  as  settled  in  this 
court,  that  when  authority  is  granted  by  the 
legislative  branch  of  the  government  to  a 
municipality  or  subdivision  of  a  State,  to  con- 
tract an  extraordinary  debt  by  the  issuance  of 
negotiable  securities,  the  power  to  levy  taxes 
,  sufficient  to  meet,  at  maturity,  the  obligation 
to  be  incurred  is  conclusively  implied,  unless 
the  law  which  confers  the  authority,  or  some 
general  law  in  force  at  that  time,  clearly  mani- 
fests a  contrary  legislative  intention.  *  *  The 
power  to  tax  is  necessarily  an  ingredient  of 
such  a  power  to  contract,  as  ordinarily,  politi- 
cal bodies  can  only  meet  their  pecuniary  ob- 
ligations through  the  instrumentality  of  taxa- 
tion. *  *  *'' 

As  already  stated,  where  the  act  authorizing 
the  issuance  of  the  bonds  particularly  provides  how 
payment  of  the  debt  shall  be  met,  the  purchaser  of 
the  bond  is  limited  to  the  remedy  provided  for — he 
may  compel  a  levy  of  the  amount  fixed  in  the  act. 

This  question  v/as  before  the  United  States 
Supreme  Court  in 

United  States  ex  rel,  Huidekoper  v.  County 
Court  C'f  Mason  County,  99  U.  S.  591 ; 
25  Law.  Ed.  331. 

In  this  case  Mr.  Chief  Justice  Waite,  delivering 
the  opinion  of  the  Court  said : 
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''When  the  Act  to  incorporate  the  Miss- 
ouri and  Mississippi  Railroad  Company  was 
passed,  the  power  of  counties  to  tax  for  gen- 
eral purposes  was  limited  by  law  to  one-half  of 
one  per  cent,  on  the  taxable  property  in  the 
County.  This  limit  has  never  since  been  in- 
creased and  the  Constitution  now  in  force  pro- 
vides that  this  tax  shall  never  be  increased. 
//  there  had  been  nothing  in  the  Act  to  the 
contrary,  it  might,  perhaps  have  been  fairly 
infered  that  it  was  the  intention  of  the  Leg- 
islature to  grant  full  power  to  tax  for  the  pay- 
ment of  the  extraordinary  debt  authorized,  to 
an  amount  sufficient  to  meet  both  principal  and 
interest  at  maturity.  This  implication  is  how- 
ever repelled  by  the  special  provision  for  the 
tax  of  one-twentieth  of  one  per  cent,  and  the 
case  is  thus  brought  directly  within  the  maxim, 
expressio  unius  est  exclusio  alterius." 

From  these  authorities  the  rule  is  well  estab- 
lished that  where  a  municipality  is  given  authority 
to  incur  an  extraordinary  debt  and  no  provision  is 
made  for  the  payment  thereof,  the  ordinary  method 
of  providing  funds  to  meet  such  obligations — to-wit, 
taxation,  is  proper  and  the  limitations  imposed  upon 
the  taxing  power  of  municipalities  for  the  raising 
of  revenues  to  carry  on  the  ordinary  municipal  func- 
tions have  no  application. 

'Tower  in  a  municipal  corporation  to  bor- 
row money  and  issue  bonds  therefore  implies 
power  to  levy  a  tax  for  the  payment  of  the 
obligation  that  is  incurred,  unless  the  con- 
trary clearly  appears." 

City  of  Ottaiva  v.  Carey,  108  U.  S.  109; 
27  Law.  Ed.  669. 
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We  fully  agree  with  counsel  for  the  appellee, 
as  stated  by  him  in  his  brief  at  page  7  thereof  that 

"A  statute  authorizing  a  municipality  to 
issue  bonds  'in  any  amount'  will  be  construed 
to  mean  any  amount  within  the  constitutional 
or  statutory  limit  and  therefore  not  in  con- 
flict with  it." 

The  question  now  before  the  court  has  not 
reference  to  the  amount  of  bonds  the  Town  of 
Petersburg  desires  to  dispose  of  and  the  authorities 
presented  by  the  appellee  on  this  point  of  the  argu- 
ment do  not  apply  to  the  point  now  under  consid- 
eration. 

The  second  question  presented  by  the  ap- 
pelee  is 

II. 

HAS  THE  TOWN  OF  PETERSBURG 
AUTHORITY  TO  SELL  ELECTRIC  CURRENT 
AND  POWER  TO  BE  USED  AND  CONSUMED 
OUTSIDE  THE  CORPORATE  LIMITS  OF  THE 
TOWN? 

At  the  outset  it  may  be  said  that  it  is  fully 
agreed  by  the  Town  of  Petersburg  that  it  has  no 
authority  to  engage  in  a  general  business  of  gen- 
erating and  selling  electric  light  and  power.  But 
it  has  Congressional  authority  to  construct  and  in- 
stall a  municipal  electric  light  and  power  plant. 
The  electric  light  and  power  plant  shall  be  a  "muni- 
cipal plant"  to  be  used  by  and  for  the  municipality 
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and  those  residents  and  inhabitants  constituting,  as 
it  were,  the  municipality. 

Suppose  that  the  most  extreme  view  that  can 
be  taken  of  appellee's  claim,  is  considered  and  that 
it  were  alleged  in  the  complaint  that  the  Town  of 
Petersburg  has  threatened  and  proposes  to  sell  all 
of  its  municipally  generated  light  and  power  to 
people  residing  outside  the  corporate  limits,  would 
that  be  any  reason  to  enjoin  the  issuance  of  the 
bonds?  We  think  not.  If  the  municipality  threat- 
ened such  a  proceeding  any  interested  citizen  could 
step  into  a  court  of  justice  and  enjoin  the  City 
from  doing  the  threatened  act. 

What  may  be  done  with  the  plant  and  its 
product  after  its  construction,  is  a  matter  that 
cannot  now  be  foreseen  and  it  cannot  be  anticipated 
that  any  common  council  of  the  future  will  at- 
tempt to  deprive  the  municipality  of  the  right  to 
enjoy  the  current  and  power  generated  by  the  muni- 
cipal plant. 

There  is  an  allegation  in  the  complaint  that  the 
city  will  sell  a  substantial  portion  of  the  electric 
energy  generated  in  its  plant  for  use  outside  of  the 
city  limits,  but  does  not  recite  whether  it  will  sell 
its  surplus  electric  power  after  the  city  has  been 
fully  supplied  with  power  and  light,  or  whether 
it  will  dispose  of  power  to  the  detriment  of  the  in- 
habitants, its  customers  within  the  city.  The  alle- 
gation is  that  it  proposes  to  and  will  sell  a  sub- 
stantial portion  of  its  power  outside  the  city  limits. 
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It  would  seem  that  if  the  purpose  of  an  elec- 
trical plant  is  to  supply  the  individuals  of  a  muni- 
cipal corporation  with  light  and  power  and,  in  the 
generation  of  electricity  for  its  consumers  within 
the  city,  should  a  surplus  of  light  or  power  be  gen- 
erated, the  municipal  authorities  may  sell  such 
surplus  for  use  without  the  corporation.  Common 
sense  dictates  that  the  surplus  should  not  be  allow- 
ed to  run  to  waste  and,  as  a  matter  of  business,  it 
would  seem  to  be  the  duty  of  the  municipal  authori- 
ties to  secure  all  the  revenue  possible  from  its  plant 
provided  that  the  primary  purpose  of  supplying  the 
inhabitants  of  the  city  had  been  fulfilled  and  no 
expense  by  way  of  extensions  or  enlargements  of  its 
plant  with  a  view  to  supplying  power  to  parties  out- 
side the  corporate  limits  be  incured. 

While  it  is  generally  held  that  a  municipality 
has  no  implied  authority  to  furnish  light  or  power 
beyond  its  territorial  limits,  yet  many  well  con- 
sidered cases  hold  that  having  acquired  energy  in 
the  shape  of  light  and  power  for  municipal  purposes 
in  excess  of  its  present  corporate  needs,  it  is  its 
duty  to  apply  the  surplus  for  the  benefit  of  its  in- 
habitants. 

**If  the  municipality  may  built  its  own 
light  plant  it  ought  to  be  permitted  to  sell  the 
surplus  of  its  product  as  it  would  be  to  sell 
any  of  the  horses  bought  for  its  fire  department 
when  they  are  no  longer  needed  in  the  public 
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service,  or  to  sell  anything  else  it  rightfully 
had,  but  had  no  further  use  for." 

Overall  vs.  City  of  Madisonvilley  102  S.  W. 
278;  12  L.  R,  A.  N.  S.  433. 

"The  contention  of  counsel  is  (for  the 
City)  that  municipal  corporations  hold  all  that 
part  of  public  utilities  which  they  cannot  ap- 
ply to  customary  municipal  uses  in  trust  to 
waste.  This  Court  held  and  was  sustained  by 
the  Supreme  Court  of  the  United  States,  that 
if  a  corporation  necessarily  acquires  for  the 
conduct  of  its  business  facilities  whose  entire 
capacity  is  not  needed  for  its  corporate  use,  it 
is  not  required  to  hold  them  in  idleness,  but 
has  the  power  and  it  is  its  duty,  to  lease  or 
otherwise  apply  the  surplus  for  the  benefit  of 
its  stockholders." 

Pike's  Peak  Poiver  Co.  v.  City  of  Colorado 
Springs,  105  Fed.  p.  1  (8th  Crt.  Ct.) 

And  a  municipal  corporation,  under  similar 
circumstances,  has  the  same  powers  and  duties  as 
a  private  corporation. 

Mulligan  v.  Miles  City,  153  Pac.  276. 

"The  City  may  lawfully  lease  for  private 
purposes,  any  excess  of  water  not  required  for 
its  waterworks." 

State  v.  City  of  Eau  Claire,  35  N.  W.  529. 

To  the  same  effect: 

Rogers  v.  Wirkluk  94  S.  W.  24; 

Colorado  Springs  v.  Colorado  City,  94  Pac. 
316; 

Henderson  v.  Young,  83  S.  W.  583. 
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The  appellee  in  his  opening  brief  is  fearful  lest 

"a  tax  payer  might  own  an  establishment  in 
the  city  upon  which  he  is  paying  taxes  for  the 
^retirement  of  the  bonds'  and  he  might  require 
power  which  the  city  could  not  supply  on  ac- 
count of  demands  made  upon  it  by  outside  con- 
sumers under  contracts  or  agreements  with 
the  city.'* 

There  is  here  an  admission  that  even  if  such 
unlawful  use  and  disposition  of  power  and  light 
were  contemplated  by  the  Town  of  Petersburg,  the 
issuance  and  sale  of  the  bonds  for  the  construction 
of  the  plant  would  be  perfectly  good  and  any  pur- 
chaser of  such  bonds  would  have  a  good  cause  of 
action  against  the  city  in  case  of  failure  to  pay 
interest  or  redeem  the  bonds  when  they  mature, 
and  such  bonds  would  be  good  and  valid  even  though 
the  city  council  of  Petersburg  should,  not  only  sell 
and  dispose  of  power  to  outsiders  but  even  go  so  far 
in  the  dereliction  of  its  duties  as  to  discriminate 
against  the  inhabitants  of  the  town.  The  remedy  of 
the  inhabitants  is  plain.  They  would  enjoin  their 
council  from  carrying  out  any  such  illegal  acts  and 
an  injunction  would  rightfully  and  promptly  issue. 

Counsel  for  the  appellee,  to  sustain  his  con- 
tention, refers  to  the  case  of 

Farrell  v.  City  of  Seattle,  SQ  Pac.  217. 

An  examination  of  this  case  discloses  that  this 
was  an  action  to  enjoin  the  City  of  Seattle  from 
entering  into  contracts  to  furnish  water  to  the  City 
of  Ballard.     The  appeal  was  from  an  order  of  the 
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lower  court  sustaining  the  demurrer  to  the  com- 
plaint. 

The  complaint  in  that  case  set  forth  that  the 
City  of  Seattle  had  entered  into  a  binding  contract 
with  the  City  of  Ballard  to  furnish  the  latter  muni- 
cipality with  water.  The  City  of  Seattle  had 
''sought  to  bind  itself  continuously  and  uninter- 
ruptedly" to  furnish  a  definite  quantity  of  water  to 
the  City  of  Ballard,  and  that  ''in  order  for  the  City 
of  Seattle  to  comply  with  the  terms  of  its  said  agree- 
ment it  became  necessary  for  this  City  to  expend, 
and  that  it  did  expend,  large  sums  of  money  in 
extending  and  building  its  water  mains  beyond  and 
without  the  city  limits,  and  for  the  sole  and  c-nly 
purpose  of  delivering  water  outside  of  the  corpor- 
ate limits  of  the  City  of  Seattle, 

It  was  further  alleged  that  the  City  of  Seattle 
was  about  to  enter  into  further  contracts  with  the 
City  of  Ballard  whereby  the  former  city  bound  it- 
self to  further  extent  its  water  system  beyond  and 
outside  its  corporate  limits  and  ivithin  the  corporate 
limits  of  the  City  of  Ballard,  and  that,  if  further 
extensons  are  ordered  and  made  the  necessary  funds 
will  be  misappropriated. 

A  general  demurrer  to  the  complaint  was  sus- 
tained. 

Upon  this  state  of  facts  the  Supreme  Court 
overruled  the  lower  court  and  held  that  the  com- 
plaint did  state  a  good  cause  for  action. 
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We  find  no  fault  with  this  ruling.  In  the  Seat- 
tle case  the  City  authorities  had  expended  and  were 
about  to  expend  a  iarge  amount  of  municipal  money 
^'solely  for  the  sole  and  only  purpose"  of  delivering 
water  outside  the  city  limits.  In  the  case  at  bar 
there  is  no  allegation  in  the  complaint  that  the  City 
of  Petersburg  proposes  to  expend  one  cent  for  the 
purpose  of  selling  light  or  power  outside  the  muni- 
cipal boundaries. 

In  the  Seattle  case  the  City  absolutely  bound 
itself  to  furnish  water  to  an  outside  municipality. 
In  the  case  at  bar  there  is  no  allegation  that  the 
Town  of  Petersburg  has  bound  itself  to  do  any- 
thing. There  is  a  simple  allegation  that  the  Town 
of  Petersburg  "proposes  to  sell"  to  outsiders.  We 
submit  the  two  cases  can  readiiy  be  distinguished. 

The  remaining  question  raised  by  the  ap- 
pelle  is 

III. 

HAS  THE  TOWN  OF  PETERSBURG 
AUTHORITY  TO  BIND  ITSELF  TO  PAY  THE 
BONDS  BEFORE  THE  EXPIRATION  OF  THE 
PERIOD  PRESCRIBED  IN  THE  ACTS  OF  CON- 
GRESS AUTHORIZING  THEIR  ISSUANCE? 

Appelle,  under  this  heading,  complains  about 
the  creation  of  a  sinking  fund; 

Ordinance  No.  64,  of  the  Town  of  Petersburg, 
provides  that  a  sinking  fund  shall  be  created  and 
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that  a  sufficient  tax  levy  shall  be  made  to  cover  the 
interest  on  the  bonds,  as  the  same  comes  due,  and 
also  to  provide  sufficient  funds  wherewith  to  re- 
deem the  bonds  aj:  the  rate  of  five  thousand  dollars 
per  year  after  the  first  five  years. 

The  acts  of  Congress  particularly  provide  that 
interest  on  the  bonds  shall  be  paid  semi-annually 
and  that  the  bonds  must  be  redeemed  within  twenty 
years  and  in  express  terms  gives  the  Municipality 
the  right  to  redeem  them  serially,  at  the  rate  of  not 
to  exceed  five  thousand  dollars  per  annum  after 
the  first  five  years.  The  Town  of  Petersburg  has 
taken  advantage  of  this  optional  provision  and  by 
its  ordinance  No.  64  has  provided  that  five  thousand 
dollars  principal  of  the  bonds  shall  be  paid  off  every 
year  after  the  first  five  years. 

It  is  true  that  the  acts  of  Congress  do  not 
provide  for  a  sinking  fund,  nor  do  they  provide  for 
the  levy  of  a  tax  on  property  within  the  municipal- 
ity. Congress,  by  its  acts,  authorizes  the  contract- 
ing of  the  indebtedness  for  certain  definite  purposes 
stated,  and  provided  no  method  for  the  payment  of 
this  indebtedness. 

We  have  already  shown  (under  the  first  point 
raised  by  appellant),  that  the  method  and  means 
to  be  used  for  such  repayment  were  impliedly  left 
to  the  municipal  authorities.  As  was  said  in  Halls 
County  Court  vs.  Douglas,  105  U.  S.  733  "m  such 
a  ease,  the  poiuer  to-  tax  is  necessarily  an  ingredient 
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of  the  power  to  contract.  When  authority  is  grant- 
ed by  the  legislative  branch  of  the  government  to  a 
municipal  or  subdivision  of  a  state  to  contract  an 
extraordinary  debt  by  the  issue  of  negotiable  se- 
curities, the  power  to  levy  a  tax  sufficient  to  meet 
at  maturity  the  obligation  so  incurred,  is  con- 
clusively implied  unless  the  law  which  confers  the 
authority  or,  some  general  law  in  force  at  the  time, 
clearly  manifests  a  contrary  intention ^ 

In  addition  to  the  authorities  cited  under  the 
first  section  of  our  argument  herein,  we  cite  the 
following : 

Ottaiva  V.  Carey,  108  U.  S.  122; 
Quincy  v.  Jackson,  113  U.  S.  837; 
Scotland  v.  Hill,  140  U.  S.  44; 
Brackenridge  v.  McCracken,  61  Fed.  196; 
Rose  V.  McKie,  145  Fed.  590; 
United  States  v.  Saunders,  124  Fed.  128. 

It  must  be  clear  that  the  authority  for  the 
common  council  to  create  such  a  fund  is  implied 
by  the  act.  If  the  power  to  tax  is  a  necessary  in- 
gredient of  the  power  to  contract  an  indebtedness 
of  the  nature  before  us,  the  power  to  provide  for 
the  raising  of  the  tax  is  implied. 

That  Congress  had  in  view  the  progressive  re- 
demption of  the  bonds  is  certain  since  in  the  act 
it  is  provided  that  the  common  council  might  re- 
serve to  itself  the  right  of  redemption  at  the  rate  of 


21 

$5,000  annually  after  five  years  from  the  date  of 
issue  of  the  bonds.  This  option,  having  been  exer- 
cised by  the  common  council,  it  is  clear  that  a  fund 
for  such  redemption  must  be  provided  for,  and  that 
such  fund,  if  the  option  was  exercised,  was  in  con- 
templation by  Congress.  There  is  also  abundant 
authority  for  the  proposition  that  in  such  case  the 
power  to  create  a  sinking  fund  is  implied. 

A  statute  authorizing  a  bond  issue  need  not 
itself  make  provision  for  a  sinking  fund;  the  power 
is  impliedly  conferred.  McQuillen  on  MUNICIPAL 
CORPORATIONS,  Vol.  V,  Sec.  2345.       Note. 

Vallelly  v.  Park  Commissioners ^  111   N. 
W.  615; 

First  National  Bank  v.  Swenson,  210  Pac.  900; 

Abbott  on  "MUNICIPAL  CORPORATIONS/' 
Sees.  224-305. 

The  provision  for  a  tax  levy  to  meet  the  an- 
nual expenses  incorporated  in  the  ordinance  as  well 
as  the  sinking  fund  for  the  gradual  redemtpion  of 
the  authorized  indebtedness  is,  as  the  Lower  Court 
in  its  opinion  says:  ^*'a  meritorious  precautionary 
measure  impliedly  authorized  by  the  Congressional 
Act  permitting  the  bond  issue.'* 

''Bonds  were  to  be  redeemed  within  that 
time  (30  years)  at  the  pleasure  of  the  County 
Court.  It  appears  that  the  bonds  are  to  run 
not  more  than  twenty  years  and  the  court  has 
fixed  the  time  for  their  redemption  after  six 
years  and  within  twenty  years ;  a  certain  num- 
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ber  of  them  falling  due  the  6th  year  and  cer- 
tain others  each  succeeding  year  thereafter 
until  the  20th  year.  This  is  the  exercise  of  the 
^^ pleasure  of  the  courts 

Turpin  v.  Madison  Co.  Crt,  48  S.  W.  1085. 

We  respectfully  submit  that  the  contentions  of 
the  appellant  are  not  well  founded,  and  that  the 
judgment  of  the  lower  court,  sustaining  the  de- 
fendant's demurer  to  the  complaint,  should  be  af- 
firmed. 

Respectfully  submitted, 

HENRY  RODEN, 

Attorney  for  Appellee. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

P.  J.  SULLr\^AN, 

Plaintiff, 

vs. 

THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 

Comes  now  the  Blum-O'Neill  Company,  a  cor- 
poration, the  defendant  above  named,  and  being 
about  to  prosecute  out  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  a  writ  of 
error  to  review  the  judgment  made,  rendered  and 
entered  by  the  above-named  District  Court  in  the 
above-entitled  cause  on  June  21,  1923,  does  pray 

*Page-i.umber  appearing  at  foot  of  page  of  original  certified  Tran- 
script of  Eecord. 
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an  order  of  said  District  Court,  or  of  the  Honorable 
E.  E.  Ritchie,  Judge  thereof,  who  presided  at  the 
trial  of  said  cause  and  who  made  and  rendered  the 
aforesaid  judgment,  that  this  bill  of  exceptions  con- 
taining the  following  named  papers,  pleadings,  pro- 
ceedings and  exceptions  in  said  cause  be  filed,  set- 
tled and  certified  to  as  said  defendant's  bill  of  ex- 
ceptions upon  such  writ  of  error,  to  wit: 

1.  Complaint. 

2.  Second  amended  answer. 

3.  Minute  order  made  February  21,  1923,  permit- 

ting defendant  to  file  second  amended  an- 
swer. 

4.  Reply. 

5.  Transcript  of  testimony  and  of  the  proceed- 

ings had  upon  the  trial  of  the  action. 

6.  Plaintiff's  original  exhibits  ''A"  and  ''B." 

7.  Copy  of  Defendant's  Exhibit  No.  1. 

8.  Verdict. 

9.  Defendant's  motion  for  a  new  trial. 

10.  Minute  order  denying  motion  for  a  new  trial. 

11.  Opinion  of  court  on  motion  for  new  trial. 

12.  Judgment. 

13.  Order  granting  defendant  sixty  days  from  date 

of  judgment  to  prepare,  file  and  settle  bill  of 
exceptions  on  writ  of  error,  and  fixing  su- 
persedeas and  cost  bond  in  amount  $3,000. 

[2] 
'Full,  true  and  correct  copies  of  all  which  said 
papers,  pleadings,  exceptions  and  proceedings,  and 
the  originals  of  said.  Plaintiff's  Exhibits  ^'A"  and 
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''"B,"  are  hereto  attached  and  by  reference  incor- 
porated in  and  made  a  part  of  this  bill  of  exceptions. 

And  said  defendant  prays  that  the  said  judgment 
of  said  District  Court  made,  rendered  and  entered 
herein  on  the  21st  day  of  June,  1923,  in  favor  of 
plaintiff  and  against  defendant  may  be  reversed 
and  set  aside. 

Dated  at  Valdez,  Alaska,  July  3,  1923. 

DONOHOE  &  DIMOND, 
Attorneys  for  the  Defendant.     [3] 


In  the  District  Court  of  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

The  plaintiff  complains  of  defendant  and  alleges: 

I. 
That  defendant  is  now  and  at  all  times  mentioned 
herein  has  been  a  corporation,  duly  incorporated 
under  ""and  pursuant  to  the  laws  of  the  Territory  of 
Alaska,  and  engaged  in  the  general  merchandise 
l)usiness  at  Cordova  in  the  Territory  of  Alaska: 

II. 
That  on  the  4th  day  of  May,  1922,  and  for  some 
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time  previous  to  said  date,  Fred  Fredrickson  was  in 
charge  of  the  warehouse  of  defendant  corporation 
and  was  authorized  by  defendant  to  superintend  the 
shipment  of  all  goods  from  said  warehouse  and  to 
exercise  authority  for  and  on  behalf  of  defendant 
corporation  over  the  employees  of  said  defendant 
corporation  working  in  said  warehouse  and  over 
those  delivering  goods  from  said  warehouse. 

III. 

The  plaintiff,  on  the  said  4th  day  of  May,  1922, 
was  employed  by  defendant  as  deliveryman  w^hose 
business  it  w^as  to  obtain  and  deliver  goods  from  the 
warehouse  of  defendant  above  mentioned,  under  the 
orders  and  direction  of  the  above-named  Fred  Fred- 
erickson. 

IV. 

That  on  the  said  4th  day  of  May,  1922,  by  direction 
of  the  above-named  Fred  Frederickson,  plaintiff 
abandoned  the  sled  which  he  had  been  using  for  the 
delivery  of  groceries  from  said  warehouse,  [4] 
hitched  the  defendant's  horse  which  plaintiff  was 
driving  in  the  course  of  his  employment,  to  a  de- 
livery wagon.  That  there  was  still  snow  and  ice 
on  the  streets  and  that  the  street  which  lies  in  front 
of  the  building  then  being  used  as  defendant's  ware- 
house, namely,  B  Avenue,  was  covered  with  ice  and 
snow  from  a  distance  of  twenty  feet  from  the  door 
of  defendant's  said  warehouse  down  a  steep  grade 
to  the  intersection  of  First  Street,  a  distance  of 
about  one  hundred  feet. 

V. 

That  on  said  4th  day  of  May,  1922,  at  the  order  of 
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said  Fred  Frederickson,  plaintiff  backed  said  de- 
livery wagon  up  to  the  door  of  said  warehouse  for 
the  purpose  of  taking  a  load  of  groceries  to  the 
main  store  of  plaintiff.  That  when  said  wagon  was 
full  and  no  more  could  be  safely  placed  thereon, 
plaintiff  started  to  drive  away.  That  when  plaintiff 
had  proceeded  about  twenty  feet  from  the  said  ware- 
house door,  said  Frederickson  called  for  him  to  stop 
and  against  the  remonstrances  of  plaintiff,  piled 
seven  cases  of  milk  and  eggs  on  and  in  front  of  the 
seat  of  said  wagon.  That  by  reason  of  the  placing 
of  said  additional  cases  of  produce  on  said  wagon, 
plaintiff  had  no  safe  place  to  sit  nor  had  he 
any  safe  place  from  which  to  control  the  said 
horse  of  defendant.  That  plaintiff  so  informed 
the  said  Frederickson,  agent  of  defendant 
as  above  stated,  but  said  Frederickson  said  that  the 
goods  would  have  to  go.  Before  plaintiff  could  get 
down  from  the  wagon  or  remove  himself  to  a  safe 
place,  said  horse  started  down  said  hill  and  the 
boxes  piled  in  the  front  of  said  wagon  by  said 
Frederickson  slid  forward  and  over  the  dashboard 
striking  the  horse  and  causing  him  to  become  fright- 
ened and  to  run  at  great  speed  down  said  hill  turn- 
ing into  First  Street  and  throwing  plaintiff  from 
said  wagon  in  front  of  the  wheels  of  said  wagon 
which  passed  over  plaintiff's  leg  and  caused  same  to 
be  broken  and  mangled. 

VI. 
That  the  injury  of  plaintiff  was  caused  by  the 
carelessness  and  negligence  of  defendant  and  its 
agent  as  above  set  forth.     [5] 
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VII. 

That  as  a  result  of  the  carelessness  and  negligence 
of  defendant,  plaintiff  suffered  a  compound  fracture 
of  his  leg  and  was  confined  to  his  bed  from  the  4th 
day  of  Ma}^  1922,  to  the  22d  day  of  June,  1922,  and 
since  said  date  has  been  compelled  to  use  crutches. 
That  thereby  plaintiff  has  been  compelled  to  pay 
doctor  and  hospital  bills  to  the  amount  of  $418.00, 
has  suffered  the  loss  of  wages  to  the  amount  of 
$490.00  up  to  the  date  of  this  complaint,  is  informed 
and  believes  that  it  will  be  impossible  for  him  to  do 
any  work  for  at  least  three  months  longer  to  his 
damage  in  the  sum  of  $150  per  month  or  $450.00, 
that  he  will  be  crippled  for  at  least  a  year  from  the 
date  of  his  said  injury  and  has  suffered  pain  and 
anguish  to  his  damage  in  the  sum  of  five  thousand 
dollars. 

WHEREFORE  plaintiff  prays  judgment  against 
defendant  in  tlie  sum  of  Six  Thousand  Three  Hun- 
dred and  Fifty-eight  dollars  and  for  his  costs  and 
disbursements  herein. 

FRANK  H.  FOSTER, 
Attorney  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

F.  J.  Sullivan,  being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  is  the  plaintiff  named  in  the 
foregoing  action;  that  he  has  read  the  above  com- 
plaint, knows  the  contents  thereof  and  that  the 
same  is  true. 

F.  J.  SULLIVAN. 
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Subscribed  and  sworn  to  before  me  this  8th  day  of 
September,  1922. 

[Notarial  Seal]  FRANK  H.  FOSTER, 

Notary  Ptiblic. 
My  Com.  ex.  April  6,  1923. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  8'ep.  15, 1922.  W.  N.  Cuddy,  Clerk. 
By ,  Deputy.     [6] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM^O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Second  Amended  Answer. 

'Comes  now  the  above-named  defendant  and  for 
answer  to  plaintiff's  complaint  on  file  herein  admits, 
denies  and  alleges  as  follows,  to  wit : 

I. 
Referring  to  the  1st  paragraph  of  said  complaint 
defendant  admits  each  and  all  of  the  allegations 
therein  contained. 

II. 
Referring  to  the  2d  paragraph  of  said  complaint 
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defendant  denies  each  and  every  allegation  therein 
contained. 

III. 

Referring  to  the  3d  paragraph  of  said  complaint, 
defendant  admits  that  on  the  4th  day  of  May,  1922, 
the  plaintiff  was  employed  by  defendant  as  a  de- 
liveryman  whose  business  it  was  to  obtain  and  deliver 
goods  from  the  warehouse  and  store  of  said  defend- 
ant; and  defendant  denies  each  and  every  other  al- 
legation in  said  paragraph  contained. 

IV. 

Referring  to  the  4th  paragraph  of  said  complaint, 
defendant  admits  that  on  the  4th  day  of  May,  1922, 
plaintiff  used  a  wagon  for  the  delivery  of  merchan- 
dise from  defendant's  w^arehouse  situated  on  B 
Avenue  between  First  and  Second  Streets  in  the 
town  of  Cordova,  Alaska.  Defendant  further  ad- 
mits that  B  Avenue  was  covered  with  snow  and  ice 
for  a  part  of  the  distance  between  the  door  of  said 
[7]  warehouse  and  the  place  of  the  intersection  of 
B  Avenue  and  First  Street;  and  defendant  denies 
each  and  every  other  allegation  in  said  paragraph 
contained. 

V. 

Referring  to  the  5th  paragraph  of  said  complaint, 
defendant  denies  each  and  every  allegation  therein 
contained  except  as  hereinafter  stated. 

VI. 

Referring  to  the  7th  paragraph  of  said  complaint, 
defendant  denies  each  and  every  allegation  in  said 
paragraph  contained. 
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VII. 

Referring  to  the  7th  paragraph  of  said  complaint, 
defendant  admits  that  plaintiff  suffered  a  fracture 
of  his  leg  and  was  confined  to  his  bed  between  the 
approximate  dates  herein  mentioned;  and  as  to  the 
other  allegations  of  plaintiff's  complaint,  defendant 
has  no  knowledge  or  information  on  which  to  form  a 
belief,  and  therefore  denies  the  same  and  all  thereof. 

FIRST  AFFIRMATIVE  DEFENSE. 

And  for  a  further  answer  and  by  way  of  affirma- 
tive defense  to  the  matters  and  things  alleged  in 
plaintilf's  complaint  defendant  alleges: 

I. 

That  during  all  the  times  herein  mentioned  de- 
fendant was,  and  now  is,  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  Territory  of 
Alaska.  That  defendant  has  paid  all  licenses  and 
taxes  last  due  to  the  Territory  of  Alaska,  including 
the  license  tax  last  to  become  due  to  said  Territory. 

[8] 

II. 

That  for  many  years  last  past  the  defendant  has 
been,  and  now  is,  engaged  in  the  sale  of  merchandise 
at  retail  in  the  town  of  Cordova,  Alaska.  The  de- 
fendant's store  at  which  said  business  is  carried  on 
is  situated  at  the  comer  of  First  and  C  Streets  in 
said  town  of  Cordova.  That  the  defendant  also  has 
under  lease  a  warehouse  which  is  situated  in  the 
basement  of  the  building  located  on  Second  Street 
and  B  Avenue  in  said  town.  That  said  warehouse 
opens  on  B  Avenue  near  the  alley  which  runs 
through  the  block  and  intersects  C  Street  between 
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First  and  Second  Streets.  That  the  street  in  front 
of  said  warehouse  is  quite  steep  having  a  gradient 
of  approximately  ten  per  cent  from  the  horizontal. 

III. 
That  on  the  4th  day  of  May,  1922,  the  plaintife 
was,  and  for  a  long  time  prior  thereto  he  had  been, 
in  the  employ  of  defendant  as  a  deliveryman  and 
it  was  the  duty  of  plaintiff  under  his  employment, 
to  haul  merchandise  from  the  store  and  warehouse 
of  defendant,  as  above  described,  to  other  places  in 
and  around  the  town  of  Cordova,  Alaska,  such  mer- 
chandise was  usually  hauled  in  automobiles,  or  on 
sleds  or  wagons  furnished  by  defendant.  That  on 
the  4th  day  of  May,  1922,  and  at  all  other  times 
while  plaintiff  was  so  employed  by  defendant,  the 
defendant  did  not  control,  or  attempt  to  control,  the 
plaintiff  in  the  mode  or  manner  in  which  he  did  his 
work,  it  being  the  plaintiff's  duty  and  business  under 
his  said  employment  to  transport  said  merchandise 
over  such  route  by  such  method  and  in  such  manner 
as  to  him  should  seem  safest  and  best. 

IV. 
■  That  on  the  said  4th  day  of  May,  1922,  the  plain- 
tiff was  directed  by  the  defendant  to  transport  some 
merchandise  from  defendant's  said  warehouse  to 
some  other  place  or  places  in  the  town  of  Cordova. 
That  plaintiff  accordingly  went  to  said  warehouse 
with  defendant's  horse  and  wagon  and  with  the  as- 
sistance of  the  said  [9]  Fred  Fredrickson,  an- 
other employee  of  defendant,  who  was  a  fellow-ser- 
vant of  plaintiff,  loaded  the  merchandise  on  said 
wagon.     That  at  this  time  a  portion  of  B  Avenue 
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between  the  door  of  said  warehouse  and  First  Street 
in  the  town  of  Cordova  was  covered  with  ice  and 
snow  while  the  portion  of  B  Avenue  between  the 
door  of  said  warehouse  and  Second  Street  was  clear 
and  dry  and  could  be  safely  traveled  and  plaintiff 
could  readily  and  easily  and  safely  have  driven  the 
horse,  which  was  pulling  the  wagon  containing  said 
merchandise,  from  the  door  of  said  warehouse  up 
B  Avenue  to  Second  Street,  without  any  appreciable 
loss  of  time  and  without  any  extra  labor.  That  on 
this  date  the  said  Fred  Fredrickson  had  suggested 
to  plaintiff  that  the  merchandise  taken  from  said 
warehouse  be  hauled  that  way,  that  is  from  the  door 
of  said  warehouse  up  B  Avenue  to  Second  Street 
and  thence  to  the  place  of  delivery,  but  the  plaintiff 
when  his  wagon  was  loaded  with  said  merchandise, 
disregarding  said  advice,  started  to  drive  down  B 
Avenue  toward  First  Street,  and  the  wheels  on  one 
side  of  the  wagon  cut  through  the  soft  snow  thus 
tipping  up  the  wagon  so  that  a  part  of  the  merchan- 
dise fell  out,  whereupon  plaintiff  also  sprang,  fell  or 
was  thrown  from  said  wagon,  but  plaintiff  fell  en- 
tirely clear  of  said  wagon  and  after  said  wagon  had 
passed  him  ran  alongside  of  said  wagon  and  in  an 
attempt  to  get  on  said  wagon  plaintiff  fell  and  one  of 
the  wheels'  of  said  wagon  passed  over  plaintiff's  leg 
breaking  it,  this  being  the  same  injury  complained 
of  in  plaintiff's  complaint  herein. 

y. 

That  on  May  4,  1922,  plaintiff  was  entirely  and 
thoroughly  familiar  with  the  conditions  of  said  B 
Avenue  and  the  other  streets  in  the  town  of  Cor- 
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dova,  Alaska,  and  knew,  or  should  have  known  by 
the  exercise  of  a  reasonable  degree  of  observation, 
of  the  risks  and  dangers  attendant  upon  driving  a 
loaded  wagon  down  [10]  B  Avenue  between  the 
door  of  said  warehouse  and  First  Street,  and  the  in- 
juries which  plaintiff  then  sustained  were  caused 
solely  by  his  own  negligence  and  lack  of  care,  and 
not  by  any  negligence,  fault  or  lack  of  care  on  the 
part  of  the  defendant. 

SECOND  AFFIRMATIVE  DEFENSE. 

And  for  a  second  affirmative  defense  to  the  mat- 
ters and  things  alleged  in  plaintiff's  complaint,  de- 
fendant alleges: 

I,  II,  III  and  IV. 

Defendant  hereby  refers  to  paragraphs  I,  II,  III 
and  IV  of  its  first  affirmative  defense  to  plaintiff's 
complaint,  hereinbefore  set  forth,  and  by  reference 
adopts  the  same  as  paragraphs  I,  II,  III,  and  IV 
of  this,  its  second  affirmative  defense  to  said  com- 
plaint. 

V. 

That  on  May  4,  1922,  the  plaintiff  was  entirely 
and  thoroughly  familiar  with  the  conditions  of  said 
B  Avenue  and  the  other  streets  in  the  town  of  Cor- 
dova, Alaska,  and  knew,  or  should  have  known  by 
the  exercise  of  a  reasonable  degree  of  observation, 
of  the  risks  and  dangers  attendant  upon  driving  a 
loaded  wagon  down  B  Avenue  between  the  door  of 
said  warehouse  and  First  Street,  and  the  injuries 
which  the  plaintiff  then  sustained  were  caused  by 
his  own  negligence  and  lack  of  care,  and  by  the  risks 
of  plaintiff ^s   employment  of   which  he   knew,   or 
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should  have  known  by  the  exercise  of  a  reasonable 
degree  of  observation  and  which  he  assumed. 

THIRD  AFFIRMATIVE  DEFENSE. 

And  for  a  third  affirmative  defense  to  the  matters 
and  things  alleged  in  plaintiff's  complaint,  defend- 
ant alleges: 

I. 

That  during  all  the  times  herein  mentioned  de- 
fendant was,  and  now  is,  a  corporation  duly  orgaji- 
ized  and  existing  under  the  laws  of  the  Territory  of 
Alaska.  That  defendant  has  paid  all  license  and 
[11]  taxes  due  to  the  Territory  of  Alaska,  includ- 
ing the  license  tax  last  to  become  due  to  said  Terri- 
tory. 

II. 

That  during  all  of  the  times  mentioned  in  plain- 
tiff's complaint,  and  in  this  answer,  the  said  Fred 
Fredrickson  was  an  employee  of  the  defendant  and  a 
fellow-servant  of  the  plaintiff  and  that  said  defend- 
ant had  not  at  any  time,  or  in  any  manner,  delegated 
to  the  said  Fred  Fredrickson  the  right,  power  or 
authority  to  perform  any  of  the  duties  or  obliga- 
tions owed  by  defendant  to  said  plaintiff ;  and  if  the 
injuries  sustained  by  plaintiff,  as  alleged  in  plain- 
tiff's complaint,  were  in  any  manner  caused  by  or 
due  to  the  negligence  of  the  said  Fred  Fredrickson, 
which  the  defendant  does  not  admit  but  expressly 
denies,  then  such  injuries  were  caused  bj  and  due  to 
the  negligence  of  a  fellow-servant  of  plaintiff  in  his 
said  employment  and  for  which  defendant  is  not 
liable.     That  during  all  of  said  time  the  said  Fred 


14  The  Blum-O'Neill  Company 

Fredrickson  was  a  fellow-servant  of  plaintiff  and 
not  the  vice-principal  of  defendant. 

WHEREFORE,  defendant  prays  that  plaintiff 
take  nothing  by  reason  of  his  complaint,  and  that  the 
same  be  dismissed,  and  that  defendant  recover  of 
plaintiff  his  costs  and  disbursements  herein  incurred. 

DONOHOE  &  DIMOND, 
Attorneys  for  the  Defendant.     [12] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

'H.  I.  O'Neill,  being  first  duly  sworn,  upon  his 
oath  says:  I  am  the  vice-president  of  the  Blum 
O'Neill  Company,  the  defendant  named  in  the  fore- 
going answer.  That  I  have  read  said  answer  and 
know  the  contents  thereof,  and  I  believe  the  same 
to  be  true. 

H.  I.  O'NEILL. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  February,  1923. 

[Notarial  Seal]  FRANK  J.  HAYES, 

Notary  Public  for  Alaska. 
My  commission  expires  May  21,  1925. 
Service  of  the  foregoing  answer  by  receipt  of  copy 
thereof   acknowledged,   and  verification  thereof  at 
this  time  waived  this  19th  day  of  February,  1923. 

FRANK  H.  FOSTER  and 
L.  V.  RAY, 

Attorneys  for  the  Plaintiff. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Feb.  21,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy.     [13] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Thii^d  Division. 

No.  C— 246. 

F.  J.  SULLIVANi 

Plaintiff, 

vs. 

THE  BLUM-0  'NEILL  COMPANY,  a  Corporation, 

Defendant. 

Trial  Continued. 

Now  on  this  day  the  trial  of  this  cause  was  re- 
sumed, the  plaintiff  being  present  in  person  and 
represented  by  Messrs.  Frank  H.  Foster  and  L.  Y. 
Ray;  the  defendant  being  represented  by  Messrs. 
Donohoe  &  Dimond. 

WHEREUPON  roll-call  of  the  jurors  in  the  box 
showed  all  present. 

MINUTE  ORDER. 

On  stipulation  between  counsel  for  the  plaintiff 
and  the  defendant,  in  open  court,  it  is 

ORDERED  that  the  defendant  may  file  its  second 
amended  answer  in  this  cause. 

(Copied  from  Court  Journal  No.  13,  February  21, 
1923,  17th  Court  Day.)     [14] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

N'o.  . 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 

Defendant. 

Reply. 

Comes  now  the  above-named  plaintiff  and  as  a 
reply  to  the  affirmative  matter  contained  in  de- 
fendant's answer  on  file  herein  admits,  denies,  and 
alleges  as  follows,  to  wit: 

Answering  defendant's  first  affirmative  defense: 

I. 

As  to  Paragraph  One  of  defendant's  affimiative 
defense,  plaintiff  has  not  sufficient  information  upon 
which  to  base  a  conclusion  and,  therefore,  denies 
the  same. 

IL 

Answering  Paragraph  Two  of  defendant's  first 
affirmative  defense,  plaintiff  admits  the  same  and 
the  whole  thereof. 

III. 

Answering  Paragraph  Three  of  defendant's  first 
affirmative  defense,  plaintiff  admits  the  same  and 
the  whole  thereof. 

IV. 

Answering  Paragraph  Four  of  defendant's  first 
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affirmative  defense,  plaintiff  admits  the  first  seven 
lines  with  the  exception  of  the  statement  in  line  7' 
that  Frederickson  was  a  fellow-servant  of  plaintiff, 
and  plaintiff  alleges  that  Frederickson  was  a  vice- 
principal. 

Answering  that  sentence  commencing  on  line  8 
and  ending  on  line  16,  plaintiff  alleges  the  fact  to 
be  that  the  street  above  the  door  of  said  warehouse 
was  also  covered  with  [15]  snow  and  ice,  and 
that  it  was  impossible  for  the  wagon  in  the  con- 
dition in  which  it  was  at  that  time,  as  to  being 
heavily  laden,  to  have  been  pulled  by  the  said  horse 
up  the  hill  to  Second  Street. 

Answering  the  remainder  of  said  fourth  para- 
graph, plaintiff  denies  that  said  Frederickson  made 
any  suggestion  to  plaintiff  in  regard  to  pulling  said 
merchandise  up  the  hill  to  Second  Street,  and  denies 
that  the  accident  was  caused  by  the  wheels  cutting 
through  soft  snow,  but  alleges  that  said  accident 
took  place  through  the  overloading  of  said  wagon, 
as  set  forth  in  plaintiff's  complaint.  Any  other 
affirmative  matter  contained  in  said  fourth  para- 
graph is  hereby  denied. 

V. 
As  to  Paragraph  Five,  plaintiff  admits  that  on 
May  4th,  1922,  he  was  familiar  with  the  condition  of 
said  B  Avenue  and  the.  other  streets  in  the  town  of 
Cordova,  Alaska,  and  alleges  that  the  course  which 
he  took  in  driving  down  B  Avenue  would  have 
been  safe  if  said  wagon  had  not  been  overloaded 
and  improperly  loaded  by  Frederickson  contrary  to 
plaintiff's  objection  and  expostulations,  as  stated  in 
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plaintiff's  complaint.  Plaintiff  denies  that  the  in- 
juries which  he  sustained  were  caused  of  his  own 
negligence  and  lack  of  care  and  states  that  such 
injuries  were  caused  by  the  fault  and  lack  of  care 
on  the  part  of  tlie  defendant. 

REPLY    TO     SECOND    AFFIRMATIVE    DE- 
FENSE. 

Replying  to  the  second  affirmative  defense  set 
forth  in  defendant's  answer,  plaintiff  hereby  refers 
to  Paragraphs  One,  Two,  Three,  and  Four  of  his 
reply  to  defendant's  first  affirmative  defense  as 
hereinbefore  set  forth,  and  by  reference  adopts  the 
same  as  Paragraphs  One,  Two,  Three,  and  Four 
of  this,  his  reply  to  plaintiff's  second  affirmative 
defense.     [16] 

V. 

Plaintiff  admits  that  on  May  4,  1922,  he  was  en- 
tirely and  thoroughly  familiar  with  the  conditions 
of  said  B  Avenue  and  the  other  streets  in  the  town 
of  Cordova,  Alaska,  and  denies  each  and  every 
other  statement  contained  in  said  pai*agraph. 

WHEREFORE  plaintiff  prays  judgment  as  set 
forth  in  his  complaint. 

FRANK  H.  FOSTER, 
Attorney  for  Plaintiff. 

United  iStates  of  America,   . 
Territory  of  Alaska, — ^ss. 

F.  J.  Sullivan,  being  first  duly  sworn,  upon  his 
oath  says :  I  am  the  plaintiff  named  in  the  fore- 
going cause  of  action  and  I  have  read  the  above 


vs.  F.  J.  Sullivan.  19 

reply  and  know  the  contents  thereof  and  I  believe 
the  same  to  be  true. 

FLORENCE  J.  SULLIVAN, 

Subscribed  and  sworn  to  before  me  this  12  day 
of  Jan.,  1923. 

[Notarial    Seal]         FRANK   H.    FOSTER, 

Niotary  Public  for  Alaska. 
My  commission  expries  April  6,  1923. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Jan.  26,  1923.  W.  N.  Cuddy 
Clerk.     By  Thos.  S.  Scott,  Deputy.     [17] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 

Transcript  of  Evidence. 

BE  IT  REMEMBERED,  That  the  above-entitled 
cause  came  on  duly  and  regularly  to  be  heard  at 
Valdez,  in  the  said  Division  and  Territory,  on  Tues- 
day, February  20,  1923,  before  Honorable  E.  E. 
RITCHIE,  Judge  of  said  Court,  and  a  Jury: 

The  plaintiff  being  represented  by  his  attorneys 
and  counsel,  Frank  H.  Foster  and  L.  V.  Ray: 

The  defendant  being  represented  by  its  attorneys 
and  counsel,  Donohoe  &  Dimond. 
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The  jury  having  been  empanelled  and  sworn, 
opening  statements  were  made  to  the  Court  and 
jury  by.  Mr.  Foster  on  behalf  of  the  plaintiff  and  by 
Mr.  Donohoe  on  behalf  of  the  defendant: 

WHEREUPON  the  following  additional  pro- 
ceedings were  had  and  done,  to  wit:     [18] 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintife, 
vs. 

THE  BLUM-0  'NEILL  COMPANY,  a  Corporation, 

Defendant. 
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FREDERICKSON,  FRED 81 

Cross  92 

LUND,  HAROLD 96 

Cross  99 

KAVANAUGH,  W.  J 102 

Cross  104 

ALLEN,  DUDLEY  G 106 

Motion  for  Nonsuit 61 

Motion  for  Instructed  Verdict Ill 

EXHIBITS. 

Plaintiff's  ^' A"— X-Ray  Photo 19 

''B"  Map Ill 

Defendant's  1— Order  5-4r-22 72 

[19] 

Testimony  of  F.  J.  SuUivan,  in  His  Own  Behalf. 

F.  J.  SULLIVAN,  the  plaintiff,  called  and  sworn 
as  a  witness  in  his  own  behalf,  testified  as  follows: 

Direct  Examination  by  Mr.  FOSTER. 
Q.  What  is  your  name  f    A.  Florence  Sullivan. 
Q.  You  are  the  plaintiff  in  this  action? 
A;  Yes,  sir. 

Q.  Where  do  you  reside.     A.  Anchorage. 
Q.  Where  did  you  live  last  May?    A.  Cordova. 
Q.  Territory  of  Alaska,  Third  Division? 
A.  Yes,  sir. 

Q.  Where  did  the  events  take  place  that  are  com- 
plained of  in  your  complaint?        A.  Cordova. 
Q;.  On  May  4th  last  ?    A.  Yes,  sir. 
~Q.  Now  what  is  your  occupation? 
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A.  I  was  then  deliveryman  for  the  Blum-O'Neill 
Company. 

Q.  How  long  were  you  deliveryman  for  the  Blum- 
O'Neill  Company?        A.  At  that  time? 

Q.  How  long  have  you  worked  for  the  Blum- 
O'Neill  Company  altogether? 

A.  I  worked  for  three  and  a  half  years  for  S. 
Blum  &  Company  and  one  year  and  eight  months 
for  the  Blum-O'Neill  Company. 

Q.  For  the  Blum-O'Neill  Company  when  did  you 
first  start  work? 

A.  The  latter  end  of  September,  1918. 

Q.  Where  did  you  work  ? 

A.  Cordova,  Alaska.     [20—2] 

Q.  In  what  place? 

A.  I  was  working  in  the  warehouse  under  Fred 
Frederickson. 

Q.  This  Fred  Frederickson  is  the  same  man  whom 
you  claim  you  were  working  under  at  the  time 
the  accident  took  place  ?        A.  Yes,  sir. 

Q.  At  that  time  where  was  Frederickson  work- 
ing? 

A.  He  had  charge  of  the  warehouse,  retail  and 
wholesale,  shipping — 

Mr.  DONOHOE.— Just  a  minute :  I  ask  that  the 
witness  just  answer  the  question. 

The  COUET. — Yes,  you  should  only  answer  the 
question. 

Q.  Who  was  foreman  or  boss  of  the  warehouse? 

Mr.  DONOHOE. — We  object  to  the  question  as 
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too  indefinite  as  to  time.     What  took  place  in  1918 

has  nothing  to  do  with  what  took  place  in  1922. 

The  COURT.— Yes,  it  should  be  confined  to  the 
time  of  the  accident. 

M»r.  FOSTER. — Your  Honor,  I  wish  to  show 
that  in  1918  a  certain  condition  existed  which  is 
presumed  to  have  continued. 

Mr.  DONOHOE.— It  is  not  pi^esumed. 

The  COURT.— No,  Mr.  Foster,  I  don't  agree  with 
you.  The  conditions  at  the  time  this  happened 
should  be  within  the  personal  knowledge  of  the 
plaintiff.     Objection  sustained.     Exception  allowed. 

Q.  During  the  year  1918  when  you  were  working 
there  what  occupation  did  you  follow? 

Mr.  DONOHOE. — ^We  object  to  the  question  as 
too  remote  from  the  accident  complained  of. 

Mr.  FOSTER.— I  want  to  show  the  plaintiff's 
knowledge  of  the  conduct  of  the  business  of  the  de- 
fendant, upon  which  is  based  the  claim  that  Fred- 
erickson  was  a  vice-principal.     [21 — 3] 

Mr.  DONOHOE. — We  can't  go  back  to  the  year 
one  to  go  over  that.  This  is  four  years  previous 
to  the  occurrence  of  this  accident. 

The  COURT. — Objection  sustained.  Exception 
allowed. 

Q.  Were  you  working  in  the  warehouse  in  your 
former  employment  in  1918  and  1919  ? 

Mr.  DONOHOEi. — Same  objection,  too  remote. 

The  COURT. — Objection  sustained.  Exception 
allowed. 

Mr.  FOSTER. — As  illustrative  of  the  testimony 
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only  and  not  to  be  admitted  in  evidence  I  would 

like  to  offer  this  plat. 

Mr.  DONOHOE.— I  have  no  objection  to  the  plat 
with  the  exception  of  the  markings  of  twelve  and 
eight  per  cent  grade. 

The  COUET. — It  will  be  admitted  as  an  approxi- 
mate illustration. 

Q.  During  the  year  after  your  first  employment, 
1918-1919,  was  there  a  space  of  time  between  that 
and  your  last  employment?'        A.  Yes,  sir. 

Q.  How  long? 

A.  From  October,  1919,  until  1921,  October. 

Q.  In  October,  1921,  you  went  to  work  on  your 
last  employment?        A.  1922. 

Q.  You  mean  1921?        A.  Yes. 

Q.  When  you  went  to  work  in  October,  1921,  who 
was  in  charge  of  the  warehouse  department? 

A.  Mr.  Frederickson. 

Q.  Fred  Frederickson  ?    A.  Yes. 

Q.  What  was  your  duties  ? 

A.  Deliverjrman.     [22 — 4] 

Q.  Was  there  a  notice  posted  near  the  telephone 
in  the  warehouse  at  the  time  you  went  to  work, 
signed  by  the  Blum-0 'N'eill  Company,  by  its  presi- 
dent, in  which  Mr.  Frederickson  was  designated  as 
superintendent  in  charge? 

Mr.  DONOHOE.— I  object  to  that  question  as 
put  in  this  way.  It  is  not  a  fair  question  and  it 
is  not  admissible  in  my  opinion. 

The  COURT. — The  question  is  leading. 
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Q.  All  right,  I  will  just  ask  him  whether  there 
was  any  notice  posted  up  there. 

A.  Yes,  sir,  there  was. 

Q.  Where  was  it  posted? 

A.  In  the  middle  of  the  warehouse  on  a  post. 

Q.  By  whom  was  it  signed? 

A.  I  think  it  was  signed  M.  Brock,  by  the  Blum- 
O'Neill  Company.     It  was  there  in  1918  and  1919. 

Mr.  DONOHOE'. — I  move  at  this  time  to  strike 
out  the  testimony  on  the  ground  that  there  is  no 
date  fixing  the  time  when  he  saw  the  notice. 

The  COURT. — The  testimony  about  it  being 
there  in  1918  and  1919  will  be  stricken.  The  re- 
mainder will  stand  if  he  fixes  the  date.  Exception 
allowed. 

Q.  While  you  were  working  for  the  Blum-O'Neill 
Company  in  the  warehouse  department  on  what 
date  was  this  notice  posted.  In  the  first  place,  as 
far  as  you  know,  w^as  it  posted  w^hile  you  were 
working  there? 

A.  It  was  on  or  about  the  25th  of  December, 
1918;  the  first  time  after  Mr.  Clark  went  outside; 
after  the  foreman  went  out. 

Q.  And  when  did  you  see  the  notice  last,  to  your 
recollection  ? 

A.  I  couldn't  state  that.  I  saw  it  so  often  I 
couldn't  put  a  date  on  it.  While  it  was  there  I  saw 
it  every  day.     [23 — 5] 

Q.  Do  you  remember  seeing  it  since  your  last  em- 
ployment?       A.  Yes,  sir.  , 

Q.  And  w^hat  did  the  notice  state? 
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Mr.  DONOHOE.— We  object  to  the  question  as 
not  calling  for  the  best  evidence.  Why  don't  you 
produce  the  notice? 

Mr.  FOSTER. — Well,  it's  in  your  possession  and 
we  make  a  demand  on  you  for  it. 

The  COURT. — The  demand  should  have  been 
made  earlier. 

Mr.  DONOHOE.— It  is  clear  it  is  impossible  for 
us  to  comply  with  that  request  now.  Why,  here 
we  are  100  miles  from  where  the  notice  was  sup- 
posed to  be. 

The  OOURT. — The  objection  is  sustained.  Ex- 
ception allowed. 

Mr.  DONOHOE.— I  have  the  further  objection 
to  offer  to  this  line  of  testimony,  that  it  is  not  within 
any  issue  joined  by  the  pleadings.  The  complaint 
in  itself  has  never  set  up  that  Frederickson  was  a 
vice-principal  by  reason  of  being  a  superintendent 
or  manager  of  a  separate  department,  which  is 
absolutely  necessary  to  plead,  and  until  Mr.  Foster 
made  his  opening  statement  I  had  no  idea  as  to 
what  he  was  going  to  rely  upon. 

The  COURT. — I  don't  agree  with  you  as  to  that, 
Mr.  Donohoe. 

Q.  Do  you  know  whether  that  notice  that  you 
have  testified  about  was  put  up,  was  there  at  the 
time  you  were  hurt?  Do  you  know  whether  it  con- 
tinued to  be  posted  that  long? 

A.  I  can't  say  that,  Mr.  Foster. 

Q.  You  don't  know?        A.  No,  sir. 

Q.  At  this  time  the  plaintiff  offers  to  show  by 
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this  witness  what  the  notice  contained.     Mr.  Sulli- 
van, what — 

Mr.  DONOHOE. — We  object  to  the  witness  testi- 
fying to  the  contents  of  any  notice. 

The  COURT. — I  am  not  making  a  final  ruling  at 
this  time.  At  this  time  it  is  not  admissible.  Ex- 
ception allowed.     [24 — 6] 

Mr.  DONOHOE. — We  have  a  further  objection  to 
make  and  that  is  on  the  ground  that  it  is  too  re- 
mote. The  witness  has  just  testified  that  he  didn't 
know  whether  it  was  up  there  at  the  time  of  the 
accident  or  not.  Also  object  to  the  offer  orally  to 
pro^'e  the  contents  of  this  notice. 

Q.  When  did  you  see  the  notice  last? 

A.  I  can't  tell  what  day.  I  have  seen  it  several 
da3^s  while  working  there. 

Q.  Can  you  say  there  was  any  time  when  the  no- 
tice was  not  there?        A.  I  cannot. 

Q.  You  don't  know? 

A.  I  don't.  It  might  be  there  yet.  I  never  took 
notice  of  it  toward  the  last. 

Q.  This  warehouse  department  that  you  call  it; 
what  did  that  consist  of? 

A.  General  merchandise. 

Q.  Will  you  take  the  stick  and  show  the  jury 
the  location.  This  street  marked  Second  Street; 
this  street  marked  B  Avenue  and  here  First  Street. 
What  is  the  building  on  the  corner  of  Second  Street 
and  B  Avenue? 

A.  That  is  the  Blum  building,  the  warehouse. 

Q.  The  building  on  the  other  corner  of  the  block, 
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the  building  on  the  other  corner  of  C  Avenue  and 

First  Street;  what  is  that? 

A.  That  is  the  Blum  store  building. 

Q.  What  does  this  mark  on  the  Blum  building 
show;  these  two  marks'? 

A.  That  is  where  we  get  the  groceries  out;  that  is 
the  warehouse. 

Q.  What  was  the  size  of  the  warehouse  building. 

A.  100  feet  long;  50x100. 

Q.  How  many  stories? 

A.  Three,  no  two  stories^ — ^basement  and  another 
story. 

Q.  For  what  purpose  during  the  month  of  May, 
1922,  was  the  basement  used? 

A.  For  a  grocery  warehouse.     [25 — 7] 

Q.  Was  there  a  counter  in  there? 

A.  Yes,  sir;  a  big  counter. 

Q.  Was  there  a  cash  register? 

Mr.  DONOHOE. — We  object  to  these  questions 
on  the  ground  that  they  are  leading.  Let  the  wit- 
'ness  state  what  was  in  there. 

The  COURT.— Yes,  that  would  be  better. 

Q.  What  was  in  there  besides  the  counter  and 
other  things  you  spoke  of? 

A.  There  was  a  general  line  of  merchandise. 
There  was  not  any  hardware — it  was  mostly  gro- 
ceries. We  had  a  retail  counter  on  one  side  and 
the  wholesale  orders  were  also  put  up. 

Q.  And  what  was  on  the  floor  above  that? 

A.  There  was  bedding  and  furniture.' 
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Q.  What  was  the  system  you  followed  there  in 
the  warehouse  when  you  sold  something? 

A.  We  had  a  little  box  we  put  the  cash  in  and 
the  bookkeeper  came  up  every  night  and  took  it 
down  to  the  office. 

Q.  How  much  cash  was  taken  in  there  approxi- 
mately every  day^        A.  Forty  or  fifty  dollars. 

Q.  Were  other  orders  than  cash  orders'  taken 
there?        A.  Yes,  sir. 

Q.  Who  was  in  charge  of  the  warehouse? 

A.  Mr.  Frederickson. 

Mr.  DONOHOE. — We  object  to  that  question  as 
calling  for  a  conclusion  and  move  that  the  answer 
be  stricken. 

The  COURT. — ^He  may  answer  if  he  knows.  It 
would  be  better  if  he  would  state  his  duties  and 
who  gave  the  orders  there.  Yes,  I  think  the  an- 
swer will  be  stricken.     Exception  allowed. 

Q.  Who  gave  the  orders  around  that  place? 

A.  Fred  Frederickson.     [26 — 8] 

Q.  What  did  he  do? 

A.  Well  he  took  charge  of  the  wholesale  and 
retail  business  in  that  warehouse  and  the  delivery- 
men  were  supposed  to  do  as  he  told  them. 

Mr.  DONOHOE.— We  object  to  what  the  delivery- 
men  were  supposed  to  do. 

The  WITNESS.— That  is  what  they  did  do. 

The  COURT.— I  don't  know  that  that  is  objec- 
tionable.    Overruled.     Exception  allowed. 

Q.  When  the  deliverymen  were  to  deliver  goods, 
from  whom  did  they  receive  their  orders? 
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A.  From  Frederickson. 

Q.  Who  gave  the  orders  in  regard  to  the  main- 
tenance of  the  v^agons  and  sleds,  repairs,  etc.? 

A.  Well,  v^hen  there  v^ere  sleds  to  be  fixed  Fred- 
erickson told  us  to  take  them  to  the  blacksmith-shop 
to  be  fixed. 

Q.  Did  you  ever  see  Frederickson  around  the 
bam? 

A.  Yes,  he  came  dow^n  to  look  over  the  barns  fre- 
quently. 

Q.  What  was  your  duty  as  regards  the  horses  % 

A.  I  looked  after  them. 

Q.  At  the  bams  you  mean?        A.  Yes. 

Q.  Who  gave  you  the  feed  for  them? 

A.  Mr.  Frederickson.  We  kept  the  oats  in  the 
warehouse  and  the  hay  was  delivered  from  the 
dock  into  the  barn. 

Q.  When  you  were  delivering  goods  who,  if  any- 
one, gave  directions  as  to  the  loading? 

A.  There  was  just  two  of  us  there  and  Mr.  Fred- 
erickson gave  me  orders  as  to  loading. 

Q.  What  kind  of  directions  or  orders?     [27 — ^9] 

A.  Well,  he  directed  me  as  to  how  to  put  on  my 
orders  to  the  best  advantage.  If  he  would  see  me 
loading  he  would  tell  me  the  best  way,  or  say  this 
is  a  better  way,  and  tell  me  where  to  go  or  bring- 
something  from  the  warehouse  some  place,  but  he  al- 
ways told  me  to  come  back  and  where  to  go  to  after- 
wards. 

Q.  And  as  to  the  placing  of  the  orders  on  the 
.  wagons  ? 
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A.  Sometimes  he  helped  me  and  most  of  the  time 
I  did  it  myself. 

Q.  Were  you  directed  by  anyone  but  Frederick- 
son?        A.  By  Frederickson,  always. 

Q'.  Who  hired  and  discharged  the  men  around  the 
warehouse? 

A.  There  weren't  any  men  discharged  around  the 
warehouse  except  men  on  the  short  jobs  and  Fred- 
erickson hired  and  fired  them.  The  men  such  as 
myself  were  hired  in  the  main  office. 

Q.  Do  you  know  of  any  men  in  the  office  being  dis- 
charged by  Mr.  Frederickson  during  your  last  em- 
ployment?       A.  No,  sir. 

Q.  Was  there  anyone  discharged  during  that 
time?        A.  No,  sir. 

Q.  No  one  discharged?        A.  No. 

Q.  But  you  say  that  for  short  jobs  Frederickson 
hired  and  fired  them?        A.  Yes,  sir. 

Mr.  DONOHOE. — We  move  to  strike  that  an- 
swer because  the  witness  has  said  that  during  his 
last  employment  no  one  was  employed  or  dis- 
charged. 

The  'COURT. — Well,  the  question  is  leading  the 
way  it  is  put.  You  better  ask  another  question. 
The  answer  will  be  stricken. 

Q.  In  the  month  of  May,  1922,  the  4th  of  May, 
say  the  3d  and  4th  of  May,  what  were  the  weather 
conditions  at  Cordova  as  regards  snow  or  sunshine? 

A.  It  was  good  weather.     [28 — 10] 

Q.  Was  there  any  snow  on  the  ground? 
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A.  There  was  lots  of  snow  some  places;  some 
places  more  than  others. 

Q.  What  vehicle  had  you  been  using  in  deliver- 
ing goods?        A.  A  sled. 

Q.  Now,  what  vehicle  did  you  use  on  the  morning 
of  the  4th  of  May?        A.  A  wagon. 

Q.  For  what  reason  did  you  switch  to  the  wagon 
from  the  sled? 

A.  Well,  I  got  orders  to  take  the  wagon  instead 
of  the  sled. 

Q.  Who  told  you  to?        A.  Mr.  Frederickson. 

Q.  Just  take  a  look  at  this  map,  this  description. 
You  have  stated  that  the  warehouse  door  is  at  the 
lower  corner  of  the  frame  building,  the  warehouse 
building.  What  was  the  condition  on  the  4th  of 
May,  1922,  of  B  Street  between  1st  and  2d  Streets 
as  to  snow? 

A.  Just  outside  of  the  warehouse  it  was  not  very 
deep  but  further  down  it  was  deeper,  more  snow. 

Q.  Above  the  warehouse,  what  was  the  condition? 

A.  It  was  bad,  and  on  this  street  (indicating)  it 
was  deep  snow. 

Q.  You  mean  on  Second  Street?        A.  Yes,  sir. 

Q.  What  was  the  condition  of  the  snow? 

A.  On  Second  Street  I  couldn't  go  through  there 
at  all  because  my  wagon  wouldn't  go.  Big  teams, 
double  teams,  went  through  but  my  wagon  with  one 
horse  couldn't  go. 

Q.  What  wagon  did  you  use.  What  capacity 
wagon  did  you  use? 
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A.  About  sixteen  hundred  or  seventeen  hundred 
pounds. 

Q.  And  h3w  big  a  horse? 

A.  A  horse  about  eleven  hundred  pounds. 
[28A— 11] 

Q.  How  wide  were  the  tires? 

A.  Three-inch  tires  to  the  best  of  my  knowledge. 
Three  to  four;  not  over  four,  narow  gauge. 

Q.  You  mean  as  wide  as  this  (indicating)  ? 

A.  No,  three-inch. 

Q.  Do  you  appreciate  how  wide  three  inches  is, 
Mr.  Bullivan? 

A.  Well,  you  know  what  narrow  wheels  are. 

Q.  On  the  4th  of  May  when  you  brought  up  your 
delivery  wagon,  where  did  you  go  first? 

A.  To  the  warehouse. 

Q.  What  did  you  do  there  ? 

A.  I  got  a  load  of  what  they  call  shorts  and  took 
them  to  the  wharf. 

Q.  Under  anybody's  direction? 

A.  Yes,  Mr.  Frederickson's  and  he  told  me  to 
come  back  and  get  a  load  for  the  Carlisle  Packing- 
Company. 

Q.  Which  way  did  you  go  when  you  left  the  ware- 
house? 

A.  I  went  down  B  Avenue  to  First  Street. 

Q.  And  from  there  north  to  the  store  building? 

A.  Yes,  sir. 

Q.  Then  you  came  back  to  the  warehouse  to  get 
the  rest  of  the  orders.        A.  Yes,  sir. 

Q.  I  ask  you  this  question:  did  anyone  ever  di- 
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rect  you  as  to  the  method  of  loading  the  wagon  in 

taking  goods  from  the  warehouse? 

A.  If  I  had  a  big  load  Frederickson  would  always 
tell  me  how  to  get  the  most  on^ — help  me  to  put  it  on. 

Q.  When  you  reached  the  warehouse  on  this  sec- 
ond trip  what  was  done  or  said  between  Fred- 
erickson and  yourself? 

A.  I  backed  up  to  the  door  and  put  on  the  rest  of 
the  orders.  He  had  them  ready  for  me.  It  filled 
the  wagon  completely.     [29 — 12] 

Q.  Did  anyone  tell  you  where  you  were  to  take 
this  load? 

A.  Yes,  Mr.  Frederickson  gave  me  the  tickets  and 
told  me  to  take  it  to  Carlisle  Packing  Company. 

Q.  What  amount  of  goods  did  you  put  on  the 
wagon? 

Q.  I  had  between  fifteen  and  sixteen  hundred 
pounds;  not  less  than  that. 

Q.  These  tickets  that  you  speak  of, — they  were 
the  bills?        A.  Yes,  sir. 

Q.  To  whom  did  you  deliver  those? 

A.  I  had  them  signed  as  always.  I  had  them 
signed  in  the  Carlisle  Packing  Company  and 
brought  them  back. 

Q.  Who  did  you  give  them  to? 

A.  I  gave  them  to  Frederickson.  Sometimes  I 
took  them  to  the  office  and  sometimes  I  gave  them 
to  Frederickson. 

Q.  When  you  had  the  load  on,  the  load  as  you 
testified;  what  did  you  do? 

A.  I  pulled  out  and — 
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Mr.  FOiSTER. — Just  a  minute,  show  the  jury  on 
the  diagram  what  you  did. 

A.  Well,  I  went  out  through  the  warehouse  and  I 
just  made  a  turn  into  the  hill. 

Q.  Did  you  turn  in  the  middle  of  the  street? 

A.  Yes,  sir. 

Q.  Go  ahead — 

A.  Then  he  told  me  to  stop  a  minute,  that  he  had 
some  more  stuff  to  go. 

Q.  He  told  you  to  stop?        A.  Yes,  sir. 

Q.  What  did  you  say,  if  anything? 

A.  I  said  I  had  all  I  could  put  on.  He  said  he 
realized  there  was  no  more  room  but  he  would  put 
it  on  on  the  footboard,  so  he  put  the  four  cases  of 
milk  and  three  cases  of  butter  on  the  footboard. 
[29A— 13] 

Q.  What  did  he  say? 

A.  He  said  I  would  have  to  get  down  the  hill  with 
it.    He  said — 

Mr.  DONOHOE.— We  object  to  this  testimony. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

Mr.  FOSTER.— Go  ahead  and  state  what  Fred- 
erickson  said? 

A.  Frederickson  told  me  he  had  four  cases  of  milk 
and  three  cases  of  butter  to  go  to  the  store.  I  told 
him  there  was  no  room  in  the  wagon  for  it  and  he 
said  there  wasn't  and  we  would  put  it  on  the  foot- 
board. The  first  thing  I  knew  there  was  four 
cases  of  milk  and  three  cases  of  butter  there. 

Mr.  DONOHOE.— We  object  to  that.     The  wit- 
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ness  was  not  asked  that.    He  should  just  answer 

the  question. 

The  COURT.— Yes,  Mr.  Sullivan,  you  should  just 
answer  the  questions. 

Q.  After  Frederickson  had  put  these  cases  of 
butter  on  the  footboard,  where  were  you  at  that 
time? 

A.  I  was  in  the  seat,  standing  on  the  footboard. 

Q.  And  what  did  he  do  with  the  milk,  if  any- 
thing ? 

A.  The  four  cases  of  milk  he  put  on  the  seat. 

Q.    How  were  they  arranged? 

A.  Two  on  each  side  of  me. 

Q.  And  you  in  the  middle?        A.  Yes,  sir. 

Q.  Was  there  any  further  conversation  between 
you  and  Frederickson  in  regard  to  these  things  at 
that  time? 

A.  Why,  there  was  no  further  conversation.  I 
objected  to  taking  them  and  he  said  I  would  have  to 
take  them.  He  said  I  would  have  to  take  them  or 
quit,  somebody  else  would. 

Q.  You  can  state  what  happened  then.  Where 
did  Frederickson  go  when  he  put  the  last  case  on 
the  seat?  A.  He  went  into  the  warehouse. 
[30—14] 

Q.  Did  you  see  Dudley  Allen  at  that  time? 

A.  I  know  who  he  is. 

Q.  Who  is  he? 

A.  A  salesman  for  some  firm  in  Seattle. 

Q.  Did  you  see  him  then? 

A.  He  just  came  up  the  hill  at  that  time. 
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Q.  In  what  position  was  the  horse  at  the  time 
these  additional  cases  were  put  on  the  wagon? 

A.  Facing  down  the  hill. 

Q.  Did  you  have  the  brake  on?        A.  Yes,  sir. 

Q.  What  is  the  weight  of  a  case  of  milk  1 

A.  I  am  not  sure  but  I  think  it  is  seventy-two 
pounds. 

Q.  What  is  the  weight  of  a  case  of  butter? 

A.  Sixty  pounds  of  butter  in  a  case. 

Q.  You  say  there  were  seven  cases  altogether? 

A.  That  is  what  I  think  there  was — as  near  as  I 
can  remember. 

Q.  What  happened  then? 

A.  While  I  was  looking  up  there  the  horse  started 
to  go  and  I  grabbed  the  line  with  one  hand  and  put 
the  other  hand  on  the  two  cases  of  milk  there  and 
my  feet  on  the  case  of  butter.  The  horse  started 
to  go  and  the  case  of  milk  slid  off  and  hit  the  horse 
and  then  the  wagon  dropped  into  a  kind  of  a  hole, 
a  rut  in  the  snow,  and  me  and  the  case  of  milk  fell 
on  the  side  in  the  bank  and  I  slid  under  the  wagon 
and  the  first  wheel  ran  over  my  leg  and  I  was 
dragged  then  between  the  wheels  and  the  other 
wheel  ran  over  my  leg  again  and  broke  it. 

Q.  By  reference  to  the  diagram,  how  far  were  you 
when  the  case  of  milk  fell  off? 

A.  I  was  just  about  here  (indicating).     [31 — 15] 

Q.  How  far  would  you  say  that  was  below  the 
alley? 

A.  I  would  say  about  thirty  feet  or  more. 
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Q.  When  was  it  that  the  first  wheel  ran  over 
you? 

A.  Just  as  soon  as  I  slid  under  the  w^agon.  I  hit 
a  piece  of  ice.  The  ice  and  snow  was  lined  up 
alongside  the  trail  there  and  as  soon  as  I  fell  the 
hub  of  the  wheel  turned  me  over,  and  the  horse  ran 
away,  and  I  was  in  between,  dragging. 

Q.  How  far  were  you  dragged  ? 

A.  Down  to  in  front  of  Laurie's  store. 

Q.  Then  what  happened  to  you? 

A.  I  was  taken  to  the  hospital  then,  that  was  all. 

Q.  What  happened  to  you  at  the  hospital? 

A.  Well,  they  cut  the  clothes  oif  my  leg  and  body 
and  put  me  to  bed. 

Q.  Did  the  doctor  attend  you? 

A.  Not  right  away,  he  did  five  days  afterwards. 

Q.  What  did  he  do  to  you? 

A.  He  bored  a  hole  in  my  heel  and  put  a  sack  of 
rocks,  used  a  spike  and  rigged  up  a  block  and  pulley 
and  set  it. 

Q.  In  what  condition  was  your  leg  as  to  being 
broken  or  otherwise? 

A.  It  had  been  broken  in  three  places.  This  on^ 
bone  was  broken  twice  and  that  bone  broke  like  that 
(indicating). 

Q.  How  long  were  you  in  the  hospital? 

A.  Two  months. 

Q.  What  wages  had  you  been  receiving  from 
Blum-O'Neill?        A.  $150   a   month. 

Q.  Have  you  done  any  work  since  the  accident, 
the  4th  of  May  last?        A.  No,  sir.     [32—16] 
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Q.  Are  you  now  able  to  work  at  manual  labor? 

A.  No,  sir. 

Q.  Do  you  know  any  other  business  but  mining  or 
manual  labor;  I  mean  to  say  are  you  a  bookkeeper 
or  an  office  man?        A.  No,  sir. 

Q.  Who  paid  your  hospital  and  doctor  bills  ? 

A.  I  paid  it. 

Q.  Has  that  leg  been  painful? 

A.  Not  now,  it  isn't  painful. 

Qt.  Has  it  been  painful  ?        A.  Yes,  sir. 

Q.  How  long  a  time? 

A.  After  four  months,  it  didn't  pain  verj^  much 
after  that. 

Q.  Well,  how  about  the  four  months  ? 

A.  It  was  painful  up  until  then,  yes. 

Q.  Describe  the  kind  of  pain? 

A.  Well,  I  don't  know  how  I  can  describe  it. 
You  might  know  what  any  leg  would  be  like,  broken 
and  fractured.     It  is  just  a  general  pain,  I  guess. 

Q.  Did  you  have  an  X-ray  picture  taken  of  this 
leg  recently?        A.  Yes,  sir. 

Q.  By  whom?        A.  By  Dr.  Beeson. 

Q.  Where?        A.  Anchorage. 

Q.  Who  took  the  picture? 

A.  Dr.  Thompson  and  Dr.  Beeson,  both  together. 

Q.  When  did  this  take  place  ? 

A.  It  is  about  a  month  ago. 

Q.  Was  it  the  12th  of  January? 

A.  Yes,  I  think  it  was  about  the  twelfth  or  thir- 
teenth.    [33—17] 

Qi.  And  what  time  of  day  was  this  picture  taken? 
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A.  It  was  taken  about,  I  am  not  sure,  I  thinly  it 
was  about  two  o'clock. 

Q.  And  after  the  picture  was  taken  what  did  Dr. 
Thompson  do? 

A.  He  developed  it  right  in  the  room.  There  is 
a  little  dark  room  there.     They  developed  it  there. 

Q.  While  you  were  present?        A.  Yes,  sir. 

Q.  Handing  you  Plaintiff's  Exhibit  "A"  for 
identification,  contained  in  an  envelop,  I  will  ask 
you  to  look  at  this  plate  and  state  whether  or  not 
that  isi  the  plate  which  you  have  testified  to  as  hav- 
ing been  taken  and  developed  by  Dr.  Thompson  in 
your  presence  on  the  twelfth  of  January. 

A.  Yes,  sir,  it  is. 

Q.  What  does  that  show. 

Mr.  BONOHOE.— It  shows  for  itself. 

Mr.  FOSTER. — Well,  we  offer  it  in  evidence  and 
ask  it  be  marked  Plaintiff's  Exhibit  "A." 

Mr.  DONOHOE. — ^We  object  to  its  introduction 
in  evidence  on  the  ground  that  it  is  not  proved  to  be 
a  picture  taken  by  an  operator  of  an  X-ray  machine, 
and  has  not  been  properly  identified. 

The  COURT. — I  understand  he  says  he  saw  it 
taken  and  developed. 

Mr.  FOSTER. — Has  this  been  in  your  possession 
ever  since? 

A.  It  has  been  in  Dr.  Beeson's  possession.  He 
sent  it  by  registered  mail  over  here. 

Mr.  BONOHOE. — We  renew  the  objection  on  the 
ground  that  he  has  not  had  possession  of  the  picture 
all  the  time. 
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Mr.  FOSTER. — Is  that  the  original  picture  taken 
in  Dr.  Beeson's  office.     [34 — 18] 

A.  Yes  sir,  it  is.  Every  break  in  the  leg  is  shown 
in  that  picture.  It  is  easy  to  see  it.  A  blind  man 
could  see  it. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

The  X-ray  is  admitted  in  evidence  and  will  be 
marked  Plaintiff's  Exhibit  "A." 

Q'.  Has  the  Blum-O'Neill  Company  paid  you  any- 
thing as  damages  or  compensation  in  this  matter? 

A.  I  got  the  month 's  pay ;  the  month  I  was  work- 
ing when  I  broke  my  leg. 

Q.  The  month  of  May?        A.  Yes. 

iQ.  Have  they  paid  you  anything  other  than  that  ? 

A.  No,  sir. 

Q.  You  have  claimed  damages  in  the  sum  of  $5,000 
for  pain  and  suffering?        A.  Yes,  sir. 

Q.  Do  you  consider  that  would  compensate  you? 

Mr.  DONOHOE.— We  object  to  that  question- 
it's  improper. 

The  COURT. — The  objection  is  sustained.  Ex- 
ception allowed. 

Q.  What  kind  of  a  business  do  the  Blum-O'Neill 
carry  on? 

A.  General  merchandise — hardware — furnishings. 

Q'.  A  retail  business? 

A.  Wholesale  and  retail. 

Q.  What  can  you  say  as  to  the  size  of  the  concern  ? 

A.  I  don't  know  exactly,  but  they  have  been 
known  to  do  a  business  of  $400,000  or  more  a  year. 
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Q.  Where  do  they  do  business'? 

A.  It  did  business  in  McCarthy  and  Chitina  and 
Valdez,  I  guess.  It  doesn't  now,  though — they  have 
sold  out. 

Q.  But  where  do  they  do  business  as  a  wholesale 
and  retail  firm?        A.  Cordova,  Alaska.     [35 — 19] 

Q.  Any  other  place  where  their  stuff  is  sold  ? 

A.  All  over  the  territory;  in  the  Copper  River 
valley  and  to  the  canneries. 

Q.  Is  it  a  large  concern  % 

Mr.  DONOHOE. — The  witness  has  already  testi- 
fied to  that. 

Mr.  FOSTER.— All  right,  then. 

'Qi.  Are  you  a  married  man?        A.  Yes,  sir. 

Mr.  FOSTER.— That  is  all. 

Cross-examination  by  Mr.  DONOHOE. 

Q.  Any  children?        A.  No,  sir. 

Q.  Where  is  the  Carlisle  business  situated  to 
which  you  were  taking  these  groceries  on  the  morn- 
ing of  the  4th  of  May?        A.  On  the  ocean  dock. 

Q.  How  did  you  reach  Carlisle's  from  the  ware- 
house and  store  of  Blum-0  'Neill  on  the  first  trip  ? 

A.  Well,  down  B  Street  to  First  Street  and  right 
on  First  Street  to  the  dock. 

Q.  Or  you  might  have  gone  up  B  Street  to  Second 
and  down  Second  Street  to  C  and  then  to  First  ? 

A.  You  can  go  that  way. 

Q.  How  much  farther  is  it  by  going  up  B  Street 
to  Second,  up  Second  to  C  and  down  C  than  it  is  to 
go  down  to  First  on  B  and  go  that  way.  What's  the 
distance — how  much  farther? 
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A.  I  don't  know  exactly  what  the  distance  would 
be.     It  would  not  be  a  great  deal. 

Q.  Now  you  have  had  considerable  experience  as 
deliveryman  for  retail  stores  in  Alaska,  haven't 
you?        A.  A  little,  yes.     [36—20] 

Q.  And  you  have  had  quite  a  lot  in  Cordova  ? 

A.  Yes,  sir. 

Q.  And  with  that  experience  in  Cordova,  you 
were  familiar  with  the  condition  of  the  streets  on 
the  fourth  of  May,  19221        A.  I  was. 

Q.  When  did  you  commence  working  for  the 
Blum-O'Neill  Company  the  last  time! 

A.  I  am  not  sure  but  I  think  it  was  about  the  first 
of  October — I  am  not  sure  about  that. 

iQ.  Had  you  recently  returned  from  Anchorage? 

A.  Yes. 

Q.  Who  hired  you?        A.  Mr.  O'Neill. 

Q.  H.  I.  O'Neill?        A.  Yes. 

Q.  And  where  did  you  draw  your  pay.  Who  paid 
you? 

A.  Well,  I  got  paid  in  the  store.  Everybody  got 
paid  there. 

Q.  With  a  Blum-O'Neill  check?        A.  Yes,  sir. 

Q.  Now  you  say  you  commenced  sometime  in  Oc- 
tober, 1921?        A.  Yes. 

Q.  You  were  laid  off  for  a  short  time  after  that, 
weren't  you?     Between  that  and  the  fourth  of  May? 

A.  I  was  off  two  days. 

Q.  You  were  fired,  weren't  you?  Mr.  O'Neill  dis- 
charged you? 
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A.  Not  that  I  know  of.  I  went  off  a  Saturday 
afternoon  and  I  came  back  on  a  Tuesday  and  he  told 
me  to  come  on  Thursday. 

Q.  Didn't  Mr.  O'Neill  discharge  you? 

A.  Not  to  my  knowledge. 

(Q.  Didn't  he  discharge  you  for  being  drunk? 

A.  No,  sir.     [37—21] 

Q.  Didn't  you  come  back  in  a  few  days  and  tell 
him  that  if  he  would  put  you  back  to  work  you 
would  come? 

A.  He  told  me  he  had  put  somebody  on  the  wagon 
that  day  and  there  wasn't  much  doing  and  for  me 
to  come  back  on  Wednesday. 

Q.  He  put  you  to  work  again?        A.  Yes,  sir. 

Q.  If  you  were  not  discharged  why  did  you  come 
to  him  on  Tuesday  to  get  the  job  back? 

A.  It  is  quite  natural  I  would  some  down  to  go 
back  to  work. 

Q.  Is  that  your  explanation  of  it? 

A.  Yes,  I  came  back  to  work  on  a  Monday;  at 
least  I  was  coming  down  and  I  met  Harry  O'Neill 
the  Sunday  afternoon  before  and  I  said  I  was 
coming  back  and  he  said,  "I  thought  you  weren't 
coming  to  work  to-morrow  and  Jack  is  going  on." 
So  Mr.  O'Neill  said  he  put  Jack  on  and  it  wasn't 
busy  anyway  and  for  me  not  to  come  for  a  day  or 
two. 

Q.  What  time  of  the  day  was  it  that  you  came 
down  to  see  Mr.  O'Neill? 

Mr.  FOSTER.— What  month  did  this  take  place 
in? 
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The  WITNBSiS.— It  was  in  February,  1922. 

A.  I  don't  know  exactly  about  what  time  it  was 
— I  think  it  was  about  ten  o'clock. 

Q.  You  usually  go  to  work  at  eight  o'clock  don't 
you?        A.  Yes,  sir. 

Q.  In  your  work  where  do  you  report  in  the 
mornings  at  eight  o'clock  with  your  horses  and 
wagons?        A.  At  the  warehouse. 

Q.  Do  you  report  first  at  the  warehouse? 

A.  Always. 

Q.  You  are  willing  to  swear  positively  that  you 
report  first  at  the  warehouse? 

A.  Yes,. sir.     [38—22] 

Q.  When  did  you  report  at  the  store? 

A.  As  soon  as  I  got  my  load  on  of  shorts. 

Q.  You  take  a  load  of  shorts  from  the  warehouse 
down  to  the  store?        A.  Yes,  sir. 

Q.  What  is  meant  by  "shorts." 

A.  Odds  and  ends  for  the  counters  and  shelves, 
groceries. 

Q.  The  practice  there,  was  it  not,  that  they  kept 
a  supply  of  groceries  in  the  store  to  fill  the  small 
orders  with,  and  the  orders  such  as  full  sacks  or 
cases  you  got  at  the  warehouse?        A.  Yes,  sir. 

Q.  And  these  shorts  were  sent  down  every  morn- 
ing from  the  warehouse  to  the  store  so  they  would 
be  able  to  fill  small  orders?        A.  They  were. 

Q.  You  delivered  the  groceries  locally,  all  around. 

A.  Yes. 

Q.  iS6  we  will  have  this  thing  straight,  I  will  ask 
you  what  would  be  the  disposition  of  an  order  If  I 
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should  have  stepped  into  that  store  on  the  fourth 
of  May,  dov^n  on  the  corner  of  C  and  First  Streets 
and  gave  an  order  for  a  half  dozen  of  milk;  half  a 
dozen  corn;  couple  pounds  of  bacon;  can  of  coffee, 
and  a  sack  of  flour  and  a  sack  of  sugar? 

Mr.  RAY. — We  object  to  that.  The  v^itness  has 
not  testified  as  to  the  conduct  of  the  store. 

The  COURT. — As  I  understand  it,  he  delivered 
from  the  store  also.  It  is  admissible.  Exception 
allowed. 

Q.  How  would  it  be  filled? 

A.  It  would  be  filled  in  the  store  as  a  general 
rule,  yes. 

Q.  Is  it  not  a  fact  that  in  such  an  order  as  that 
they  would  fill  the  small  things  from  the  store,  and 
you  would  go  for  the  sack  of  sugar  and  sack  of  flour 
to  the  warehouse? 

A.  Yes,  whichever  way  was  most  convenient. 
[39^23] 

Q.  They  didn't  carry  a  big  supply  at  the  store? 

A.  No,  sir. 

Q.  Was  it  usual  when  full  sacks  or  cases  were 
ordered,  that  you  got  them  at  the  warehouse  and 
the  small  things  at  the  store? 

A.  No,  it  was  usual  to  get  everything  at  the  ware- 
house except  something  which  people  took  away. 

Q.  That  was  previous  to  1921?        A.  Yes. 

Q.  Didn't  they  make  a  change  in  1921? 

A.  Yes,  sir. 

Q.  After  October,  1921,  and  up  to  May,  1922,  was 
it  the  custom  when  there  would  be  an  order  turned 
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in  at  the  store  such  as  I  spoke  of  for  shorts  and  full 
cases  and  sacks  to  get     the  small  things  at  the 
store?        A.  It  was. 

Q.  And  you  would  go  to  the  warehouse  for  the 
full  sacks  and  cases'?        A.  Yes,  sir. 

Q.  You  delivered  from  the  store  as  well  as  the 
warehouse? 

A.  Yes,  whenever  there  was  anything  to  deliver 
from  there. 

Q.  There  was  more  to  deliver  from  the  store  than 
from  the  warehouse,  wasn't  there?        A.  No,  sir. 

Q.  How  often  did  you  report  at  the  store? 

A.  I  couldn't  tell  that.  I  reported  whenever  they 
had  business  for  me.  If  they  wanted  me  they 
would  call  up  and  if  Mr.  Frederickson  wanted  me 
to  go,  told  me  to  go  and  get  the  load  out  arid  I  would 
take  it. 

Q.  They  had  a  delivery  counter  in  the  store? 

A.  Yes,  sir. 

Q.  Now,  is  it  not  a  fact  that  every  morning  at 
ten  0  'clock  you  would  pick  up  all  the  things  on  that 
counter,  which  they  would  put  there  for  you  to  take, 
and  deliver  to  the  residences?     [40^ — 24] 

A.  Yes,  that's  a  fact,  I  would  pick  those  up  and 
then  go  to  the  warehouse  and  pick  up  the  other 
orders. 

Q.  You  say  that  was  done  after  the  month  of 
October,  1921? 

A.  That  was  done  up  until  the  day  I  left. 

Q.  I  thought  you  said  that  all  the  small  things 
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were  put  up  in  the  store  and  the  other  large  things 

in  the  warehouse? 

A.  Yes,  but  the  people  that  call  in  to  Frederick- 
son  at  the  warehouse  he  put  up  there. 

Q.  How  many  people  called  in  at  Frederickson's? 

A.  I  couldn't  answer  that. 

Q.  What  was  the  proportion  of  what  called  in  at 
Frederickson's  and  those  calling  in  at  the  store! 

A.  It  seems  to  me  that  there  was  just  as  many 
calls  there  as  they  had  at  the  store. 

Q.  Do  you  mean  to  swear  to  that? 

A.  I  am  answering  your  question,  Mr.  Donohoe; 
I  was  not  there  all  the  time.  I  am  just  telling  you 
what  it  seemed  to  me. 

Q.  I  am  just  asking  you  if  you  mean  to  tell  this 
jury  and  Court  that  there  were  as  many  calls  in  the 
warehouse  as  in  the  store  ? 

A.  I  think  there  were  more  at  times  and  some- 
times less — that  is  what  I  think. 

Q.  And  there  was  one  man  in  the  warehouse  at 
that  time? 

A.  Well,  whenever  it  was  busy  there  were  always 
three  or  more. 

Q,  How  many  men  were  working  in  the  ware- 
house up  until  the  fourth  of  May? 

A.  Just  me  and  Mr.  Frederickson. 

Q.  How  many  men  were  working  in  the  store,  in 
the  grocery  department  ?        A.  Two  men. 

Q.  Who  were  they? 

A.  There  was  Bob  Gunnisen  and  Mr.  Clark,  part 
of  the  time. 
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Q.  Did  you  spend  a  good  deal  of  your  time  in  the 
warehouse  ? 

A.  Why,  part  of  the  time.     [41 — 25] 

Q.  You  were  delivering  some  of  the  time? 

A.  Certainly. 

Q.  During  this  time  of  your  last  employment 
there  and  up  until  the  fourth  of  May,  1922,  you  took 
orders  from  the  boys  in  the  store  as  to  deliveries, 
didn't  you? 

A.  As  to  delivering  goods,  no,  sir,  I  didn't.  No, 
sir,  whenever  I  had  anything  to  do  Mr.  O'Neill  said 
I  could  go  to  the  store  and  get  whatever  there  was. 
He  told  me  to  go  to  Frederickson  first. 

Q.  Mr.  O'Neill  told  you  to  take  orders  from  the 
boys  in  the  store,  didn't  he.  Didn't  he  tell  you 
to  take  the  orders  out  as  they  told  you? 

A.  No,  sir;  he  told  me  to  take  ordes  from  Mr. 
Frederickson  and  anything  he  had  to  do,  to  do  it 
first;  and  he  told  me  to  go  down  there  and  do  that 
first. 

Q.  Now,  tell  me  when  that  conversation  took 
place?  That  conversation  between  you  and  Mr. 
O'Neill? 

A.  When  Mr.  O'Neill  hired  me  first  he  told  me 
to  go  to  Mr.  Frederickson  and  he  would  give  me 
orders. 

Q.  He  told  you  to  go  to  Mr.  Frederickson  and 
take  orders?        A.  Yes,  sir. 

Q.  Mr.  O'Neill  told  you  to  go  to  Mr.  Frederickson 
and  take  orders?        A.  Yes  he  did. 
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Q.  Is  it  not  a  fact  that  you  had  some  difficulty 
with  Bud  Anderson  as  to  delivering  some  packages 
up  to  the  jail  and  the  matter  v^as  taken  up  with 
Mr.  O'Neill  and  he  said  you  would  have  to  take  up 
the  packages  or  he  would  have  to  get  somebody 
else?        A.  I  don't  remember  that. 

Q.  You  don't  remember  having  trouble  with  Bud 
Anderson  I 

A.  I  don't  remember  these  things.  Anybody 
might  have  trouble  anytime.     [42 — ^26] 

Q.  Did  you  have  trouble  with  Bud  Anderson 
about  delivering  goods  from  the  store? 

A.  I  never  had  any  great  trouble  with  anybody. 

Q.  Did  you  have  any  trouble  with  him? 

A.  Not  that  I  know  of. 

Q.  Don't  you  remember  of  it  having  been  taken 
up  with  Mr.  O'Neill? 

Mr.  FOSTER.— We  object  to  this.  He's  already 
said  he  didn't  remember  it. 

The  COURT. — It  is  admissible  only  as  testing 
the  credibility  of  the  witness.  Objection  over- 
ruled.   Exception  allowed. 

A.  No,  sir. 

Q.  Did  you  haul  from  the  warehouse  the  goods 
that  went  up  the  railroad  when  they  were  sold  and 
shipped  on  the  railroad?        A.  Sometimes. 

Q.  Most  of  the  time  they  were  hauled  by  the 
Alaska  Transfer  Co.,  were  they  not? 

A.  Yes,  sir. 

Q.  Just  occasionally  you  hauled  them? 

A.  Yes,  sir. 
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Q.  Do  you  know  how  Frederickson  received  those 
orders  for  putting  up  those  goods? 

A.  Most  of  the  time  he  received  them  from  the 
store.  Whenever  they  called  in  there  he  would  get 
them. 

Q.  And  you  would  sometimes  bring  tip  a  memo- 
randum from  the  store  to  the  warehouse  for  him 
to  fill?        A.  Yes,  sir. 

Q'.  This  Carlisle  outfit — goods  went  to  them — do 
you  know  how  Frederickson  got  that  order? 

A.  He  got  that  order  direct  to  the  warehouse,  as 
a  rule. 

Q.  Do  you  know  how  he  got  that  order  on  the 
third  of  May? 

A.  He  got  that  to  the  warehouse.  He  got  that 
from  the  storekeeper  the  night  before;  he  got  it  on 
the  telephone.     [43—27] 

Q.  Do  you  mean  that  the  storekeeper  at  the 
Carlisle  Company  telephoned  it  to  Frederickson? 

A.  Yes,  he  usually  did. 

Q.  Are  you  willing  to  swear  that  that  order  was 
telephoned  direct  from  the  Carlisle  Company  and 
didn't  come  through  the  store? 

A.  That  is  what  the  storekeeper  told  me;  that  he 
called  up  Frederickson  so  as  to  prevent  delay. 

Q.  You  don't  know  of  your  own  knowledge  that 
he  telephoned  Frederickson? 

A.  That  is  my  knowledge.  I  am  almost  positive 
of  it.  Most  of  the  time  the  orders  came  from  there 
that  way. 


52  The  Blum-O'Neill  Company 

(Testimony  of  F.  J.  Sullivan.) 

Q.  Will  you  say  that  this  order  didn't  come  from 
the  Blum-O'Neill  store  on  First  Street? 

A.  I  didn't  bring  it  up  there.  He  told  me  he 
had  it  the  night  before. 

Q.  Frederickson?        A.  Yes,  sir. 

Q.  And  when  you  got  there  he  had  the  load  ready 
for  you?        A.  He  did. 

Q.  And  you  hauled  the  load  down  first  and  came 
back  for  another  load?        A.  Yes,  sir. 

Q.  The  first  load  was  principally  shorts,  small 
orders,  wasn't  it? 

A.  I  don't  know  exactly  what  it  was  composed 
of.     Most  of  it  was  composed  of  cases  of  milk. 

Q.  What  time  of  the  day  was  it  you  took  the 
first  load  down?        A.  About  nine  o'clock. 

Q.  And  the  second? 

A.  I  don't  know  exactly,  about  eleven  o'clock; 
maybe  a  little  afterwards.     [44 — 28] 

Q.  You  and  Frederickson  were  pretty  good 
friends?        A.  Yes,  sir. 

Q.  Always  have  been  very  friendly? 

A.  Yes,  sir. 

Q.  Frederickson  always  had  a  friendly  interest 
in  you?        A.  Yes. 

Q.  After  you  were  injured  he  called  at  the  hos- 
pital?       A.  Yes. 

Q.  Called  quite  frequently?        A.  Yes,  sir. 

Q.  And  he  would  sit  there  and  converse  with  you  ? 

A.  He  did. 

Q.  After  you  got  out  of  the  hospital  you  used  to 
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drop  in  the  warehouse  and  chat  with  him  occasion- 
ally?       A.  Yes,  sir. 

Q.  And  you  were  always  quite  friendly? 

A.  Yes. 

Q.  Now,  Mr.  Sullivan,  you  claim  that  this  load, 
or  that  this  accident  and  the  injuries  you  received 
was  due  to  Frederickson's  carelessness,  don't  you? 

A.  I  didn't  put  it  that  way. 

Q.  That  is,  you  figure  that  because  Frederickson 
piled  this  stuff  on  extra,  that  is  what  caused  your 
accident?        A.  I  think  so. 

Q.  It  is  directly  through  Frederickson's  care- 
lessness that  you  were  injured?        A.  Yes,  sir. 

Q.  Now  when  did  you  first  tell  Frederickson  that 
it  was  through  his  carelessness  you  were  injured? 

A.  I  don't  remember  ever  having  told  him  that. 

Q.  During  all  these  meetings  you  never  accused 
him  of  being     [44A — 29]     responsible  for  it? 

A.  Never,  only  I  told  him  that  it  was  by  the  way 
the  load  was  piled  on. 

Q.  You  say  you  remonstrated  and  argued  with 
him  when  he  told  you  there  was  some  more  goods 
to  go  on  the  wagon  and  he  said  you  would  have  to 
take  them  or  quit  and  yet,  after  the  accident,  when 
he  called  on  you,  you  never  told  him  he  was  to  blame 
for  it. 

A.  He  and  I,  we  had  a  talk  about  it.  I  don't  re- 
member he  called  on  me  after  I  left  the  hospital. 

Q.  You  have  already  testified  he  called  on  you 
for  a  while?        A.  Certainly. 
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Q.  And  you  used  to  stop  up  at  the  warehouse 
frequently  after  you  got  out  of  the  hospital. 

A.  Yes. 

Q.  And  still  you  are  now  willing  to  swear  your 
leg  was  broken  through  his  carelessness? 

A.  I  said  it  was  broken  because  of  the  way  he 
put  too  much  load  on.  That  is  my  claim;  that  is  my 
claim  that  I  hold. 

Q.  I  read  from  your  complaint,  paragraph  five: 
"That  on  said  4th  day  of  May,  1922,  at  the  order  of 
said  Fred  Frederickson,  plaintiff  backed  said  deliv- 
ery wagon  up  to  the  door  of  said  warehouse  for  the 
purpose  of  taking  a  load  of  groceries  to  the  main 
store  of  plaintiff.  That  when  said  wagon  was  full 
and  no  more  could  be  safely  placed  thereon,  plaintiff 
started  to  drive  away.  That  when  plaintiff  had 
proceeded  about  twenty  feet  from  the  said  ware- 
house door,  said  Frederickson  called  for  him  to  stop 
and  against  the  remonstrances  of  plaintiff,  piled 
seven  cases  of  milk  and  eggs  on  and  in  front  of  the 
seat  of  said  wagon.  That  by  reason  of  the  placing 
of  said  additional  cases  of  produce  on  said  wagon, 
plaintiff  had  no  safe  place  to  sit  nor  had  he  any 
safe  place  from  which  [45 — 30]  to  control  the 
said  horse  of  defendant.  That  plaintiff  so  in- 
formed the  said  Frederickson,  agent  of  defendant 
as  above  stated,  but  said  Fi'ederickson  said  that 
the  goods  would  have  to  go.  Before  plaintiff  could 
get  down  from  the  wagon  or  remove  himself  to  a 
safe  place,  said  horse  started  down  said  hill  and 
the  boxes  piled  in  the  front  of  said  wagon  by  said 
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Frederickson  slid  forward  and  over  the  dashboard, 
striking  the  horse  and  causing  him  to  become 
frightened"  and  so  on —  Now,  it  is  your  conten- 
tion that  Frederickson 's  carelessness  and  reckless- 
ness in  putting  your  load  there  caused  your  injury? 

A.  Yes. 

Q.  And  still  you  were  friendly  with  him  right 
afterwards  when  he  called  at  the  hospital*? 

A.  Yes. 

Q.  I  will  ask  you  if  the  second  day  after  you 
were  in  the  hospital,  in  the  town  of  Cordova,  Terri- 
tory of  Alaska,  you  and  Fred  Fl-ederickson  being 
present  and  no  other  person  being  present,  the  fol- 
lowing conversation,  in  words  to  this  effect,  took 
place:  ''Frederickson  said,  'Sully,  how  did  the  acci- 
dent happen?  Was  the  horse  to  blame?'  and  you 
replied:  'The  horse  was  not  to  blame.  It  was  the 
street  that  was  to  blame.'  " 

A.  Not  that  I  know  of.     That's  news  to  me. 

Q.  Now,  I  believe  you  stated  in  your  direct  ex- 
amination that  Frederickson  took  in  about  forty 
or  fifty  dollars  a  day  at  the  warehouse.  How  do 
you  know  that? 

A.  That  is  what  I  figured  it.  There  is  no  settled 
account  in  any  store,  of  course. 

Q.  He  might  have  only  taken  in  $5.00  as  far  as 
you  know?        A.  It  isn't  likely. 

Q.  Are  you  sure  he  took  in  $30  or  $40  a  day? 

A.  I  think  he  did.  Sometimes  it  was  more  than 
that,  sometimes  less.     [46 — 31] 

Q.  What  makes  you  think  it? 
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A.  Because  I  seen  the  girl  take  away  more  and 
less  than  that.  The  bookkeeper  came  up  and  took 
the  charge  slips  away  and  any  money  that  was 
taken  in. 

Q.  Do  you  know  who  hired  Frederickson? 

A.  I  wasn't  there  then. 

Q.  Did  you  see  Mr.  O'Neill  there  quite  often? 

A.  He  would  come  up  there  on  busy  days  to 
work  with  Bud  Anderson. 

Q.  That  was  previous  to  the  change  in  the  sys- 
tem when  they  used  to  put  up  the  shorts  in  the 
warehouse  and  before  they  put  up  the  shorts  at 
the  store  ?  In  other  words,  did  you  see  Bud  Ander- 
son or  Mr.  O'Neill  put  up  any  goods  after  the  first 
of  the  year  1922  ?        A.  Yes,  sir. 

Q.  When? 

A.  Well  I  don't  know  just  when.  On  train  days 
Mr.  O'Neill,  Harry  and  Bud  Anderson,  all  three 
would  come  up  to  help  out. 

Q.  Come  up  to  help  out?        A.  Yes,  sir. 

Q.  Did  you  see  Mr.  O'Neill  there  any  other  time? 

A.  iSometimes,  yes. 

Q.  Is  it  not  a  fact  that  he  used  to  visit  there 
every  day?        A.  No,  sir. 

Q.  How  many  days  a  week? 

A.  Sometimes,  maybe,  once  a  week. 

Q.  How  do  you  know  whether  he  would  be  there. 
You  were  away  a  good  portion  of  the  day? 

A.  He  could  have  been  there  while  I  was  some 
other  place. 
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Q.  Yet  you  are  willing  to  say  he  was  not  up 
there?        A.  I  never  said  that. 

Q.  How  many  trucks  did  they  have  in  the  ware- 
house for  piling  on  goods'? 

A.  Four  delivery  trucks,  I  think  so.     [47 — 32] 

Q.  That  is  these  trucks  that  have  two  wheels  in 
the  center  and  a  wheel  on  each  end?        A.  Yes,  sir. 

Q.  What  other  duties  did  you  say  Frederickson 
had  besides  putting  up  groceries? 

A.  Well,  I  guess  he  would  have  the  duties  of  any 
salesman,  to  take  orders. 

Q.  You  are  bearing  down  pretty  heavy  on  the 
salesman.  Did  j^ou  consider  him  a  salesman  or  a 
warehouseman  ? 

A.  I  think  he  was  a  good  salesman.  One  of  the 
best.     That  was  his  reputation  around  there. 

Q.  Did  you  consider  his  position  that  of  sales- 
man or  warehouseman? 

A.  I  think  just  like  a  man  in  charge  of  any  place. 
He  was  considered  the  foreman  of  the  warehouse. 

Q.  Did  he  attend  fires  to  keep  the  temperature 
right,  to  protect  the  goods  from  freezing,  and  keep 
tlie  place  in  shape  that  way. 

A.  I  didn't  take  any  diagram  of  what  he  was 
doing. 

Q.  Did  he  attend  the  fires  and  keep  the  tempera- 
ture of  the  warehouse  proper? 

A.  I  think  he  did. 

Q.  And  he  checked  up  on  the  goods  to  find  out 
if  you  were  running  low  on  any  lines? 

A.  Yes,  sir. 
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Q.  And  if  orders  were  sent  up  from  the  store 
lie  would  fill  the  orders?        A.  He  would. 

Q.  And  you  would  deliver  them  if  they  were  local 
orders'?        A.  Yes. 

Q.  And  that  is  the  way  you  would  get  your  or- 
ders;— from   the   store?        A.  Yes.     [48' — 33] 

Q.  Any  orders  turned  in  at  the  store  that  were 
to  be  filled  up  at  the  warehouse,  you  would  either 
bring  a  memorandum  with  you  or  they  would  tele- 
phone to  Frederickson  ?        A.  Yes,  sir. 

Q.  And  you  called  and  got  those  orders  and  dis- 
tributed them  around  the  town?        A.  Yes,  sir. 

Q.  Do  you  know  where  this  milk  was  piled  in 
the  warehouse?        A.  Yes,  sir. 

Q.  Whereabouts  was  it? 

A.  Well,  it  was  straight  back  from  the  door. 

Q.  Just  across  the  warehouse?        A.  Yes. 

Q.  About  fifty  feet  from  the  door? 

A.  I  don't  know  how  many  feet. 

Q.  It  was  about  fifty  feet  wide?        A.  Yes,  sir. 

Q.  I  notice  you  say  in  your  complaint  you  piled 
on  some  eggs  but  in  your  testimony  you  say  it  was 
butter;  which  was  it? 

A.  It  might  have  been  both.  I  know  there  was  a 
case  of  butter  under  my  feet. 

Q.  You  wouldn't  recognize  the  difference  be- 
tween butter  and  eggs? 

A.  I  would,  but  as  far  as  I  know  it  was  milk  and 
butter.     That  is  what  I  thought  it  was. 

Q.  I   wanted  to   know  which  it  was.     In  your 
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complaint  it  is  eggs  and  in  your  testimony  you  say 

butter.    Just  explain  that? 

A.  I  couldn't  swear  to  it.  I  know  I  had  four 
cases  of  milk  and  one  case  of  butter. 

Q.  Is  there  any  great  difference  in  a  case  of 
butter  and  a  case  of  eggs'? 

A.  There  is.     [49^34] 

Q.  Wliat  is  the  size  of  a  case  of  butter,  length  and 
width  ? 

A.  I  don't  know  the  length  and  width  of  it. 

Q.  Do  you  know  the  length  of  a  case  of  eggs? 

A.  No,  I  don't. 

Q.  Do  you  know  the  length  and  width  of  a  case  of 
milk?        A.  No,  sir. 

Qi.  Where  was  the  butter  piled  in  the  warehouse? 

A.  Right  inside  the  door  a  little  ways. 

Q.  As  I  understand  it,  you  went  to  the  warehouse 
on  the  4th  of  May,  1922,  went  up  to  the  warehouse 
and  got  a  load  of  goods  that  you  took  to  the  Carlisle 
Packing  Co.  about  nine  o'clock  in  the  morning,  and 
then  you  came  back  ?        A.  Yes,  sir. 

Q.  What  route  did  you  take  coming  back  to  the 
warehouse  ? 

A.  I  went  around  First  Street  and  up  B. 

Q.  You  are  quite  positive  you  didn't  come  by  way 
of  C  Street  to  Second  and  along  Second  to  B,  and 
down  B?        A.  I  am. 

Q.  There  was  considerable  snow  on  the  lower  part 
of  B  Street,  wasnt  there  ?        A.  Yes. 

Q'.  And  there  was  a  cut  shoveled  out  partly  there? 
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A.  I  don't  know — I  don't  remember  that.  There 
was  a  passage  there  the  city  had  cut  out. 

iQ.  How  deep  would  you  say  the  snow^  was  on  that 
track  or  trail?        A.  I  can't  tell  you  that. 

Q.  There  was  quite  a  little  snow  there? 

A.  Yes,  sir. 

Q.  Now,  when  you  came  hack  Frederickson  had 
the  load  ready  for  you  on  the  truck? 

A.  Yes,  he  did. 

Q.  Do  you  know  what  the  load  consisted  of  ? 

A.  There  was  a  general  load.     [50 — 35] 

Q.  You  have  testified  there  was  sixteen  or  seven- 
teen hundred  pounds.     What  did  it  consist  of? 

A.  Sure,  I  don't  know  exactly  what  it  was,  Mr. 
Donohoe.  It  was  a  general  load  of  groceries.  I 
didn't  take  count  of  it. 

Q.  I  will  ask  you  if  there  was  six  eases  of  eggs  ? 

A.  I  can't  tell  you  what  was  in  there. 

Q.  You  can  tell  about  the  additional  things  that 
were  put  on  but  you  can't  tell  anything  at  all  about 
what  made  up  the  sixteen  or  seventeen  hundred 
pounds  load  you  testified  there  was  on  the  wagon 
before  that,  is  that  right? 

A.  Well,  that  was  before  the  accident  and  I  didn't 
pay  any  attention  to  what  it  was. 

'Q.  I'm  asking  you  if  there  was  six  cases  of  eggs 
in  that  load?        A.  I  don't  know  how  many. 

Q.  How  many  cases  of  toast  were  there  ? 

A.  I  don't  know. 

Q.  And  still  you  are  willing  to  swear  it  weighed 
sixteen  or  seventeen  hundred  pounds. 
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A.  I  can  tell  from  the  load  on  my  wagon.  I  con- 
sidered the  load  was  between  fifteen  and  seventeen 
hundred  pounds.  I  never  weighed  these  things;  I 
just  take  it  from  what  is  in  a  load.  I  can  pretty 
nearly  tell.  I  know  my  wagon  will  hold  from  fif- 
teen to  seventeen  hundred  pounds  and  if  I  had  any 
room  left  I  would  have  no  occasion  to  put  it  in  the 
seat. 

Q'.  You  are  willing  to  swear  that  there  was  sixteen 
or  seventeen  hundred  pounds  in  the  load  and  you 
can't  name  any  of  the  articles? 

A.  Well,  I'm  not  a  prophet,  Mr.  Donohoe.  I 
would  have  quite  a  memory  if  I  could  remember 
what  was  in  every  load  I  took  out. 

IQI.  I  will  ask  you  if  that  load  didn't  consist  of 
six  cases  of  milk;  six  cases  of  eggs;  four  cases  of 
toast;  one  sack  of  split  peas  and  one  sack  of  Jap 
rice.        A.  I  couldn't  tell  you.     [51 — 36] 

Q.  And  do  you  know  what  a  case  of  eggs  weighs  *? 

A.  Yes,  about  sixty  pounds. 

Q.  Do  you  know  what  toast  weighs? 

A.  Toast — it  doesn't  weigh  much. 

Q.  About  thirty-four  pounds? 

A.  I  imagine  that  would  ,be  about  it. 

Ql  And  a  sack  of  Jap  rice  weighs  about  how 
much  ?        A.  Either  fifty  or  a  hundred  pounds. 

Q.  And  this  was  a  hundred  pound  sack  ? 

A.  Yes,  sir. 

Q.  And  do  you  know  what  a  sack  of  split  peas 
weighs  ? 

A.  Split  peas — they  come  in  fifties  and  hundreds. 
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Q.  And  you  are  willing  to  swear  to  this  jury  that 
there  was  sixteen  or  seventeen  hundred  pounds  on 
that  wagon?        A.  To  the  best  of  my  knowledge. 

Q.  And  you  are  basing  your  knowledge  when  you 
don't  know  the  contents  of  the  load? 

A.  No,  I  know  the  wagon  was  full. 

Q.  And  you  can't  say  what  was'  on  it? 

A.  I  can't. 

Q.  From  just  looking  at  the  load  you  say  there 
was   sixteen  or  seventeen  hundred  pounds? 

A.  Yes. 

Q.  That  is  the  best  you  can  say  on  that  question. 

A.  Yes,  sir,  it  is. 

Q,  Now,  you  say  that  Frederickson  piled  four 
cases  of  milk  on  the  seat  after  you  already  started 
away?        A.  Yes,  sir. 

Q.  How  did  he  pile  them? 

A.  He  put  them  on  the  footboard.  He  kept  pil- 
ing them  up  on  it  and  he  threw  them  to  me. 

Q|.  He  shoved  them  to  you  and  you  piled  them 
up?        A.  Yes,  sir.     [52—37] 

Q.  How  long  did  it  take  to  put  those  on? 

A.  I  don't  know. 

Q.  Well,  how"  long  would  it  take  ? 

A.  Oh,  I  guess  about  five  minutes;  not  that  long, 
three  minutes. 

Q.  And  he  shoved  them  onto  the  footboard  and 
you  put  it  on  the  seat  ?        A.  Yes. 

Q.  He  shoved  seven  cases  that  way? 

A.  I  don't  remember  seven  cases.     I  know  I  had 
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four  cases  of  milk  on  the  seat  and  three  cases  of 

hutter.     Well,  that's  what  I  think  it  is,  yes. 

Q.  How  long  is  that  seat? 

A.  I  don't  know  the  length  of  that  seat.  I  don't 
know  just  how  long  it  would  he.  Room  for  prob- 
ably three  people  to  sit. 

Q.  Would  you  say  it  was  more  than  thirty-six 
inches  long? 

A.  Probably  thirty-six  or  forty  inches. 

Q.  Do  you  know  the  dimensions  of  a  case  of  milk  ? 

A.  I  guess  a  case  of  milk;  I  imagine  it  would  be 
twenty-four  inches  to  two  and  a  half  feet  long. 

'Q.  How  wide? 

A.  About — I  don't  know  exactly,  but  I  imagine 
about  eighteen  inches  wide. 

Q.  And  how  high?        A.  About  the  same  height. 

Q.  Now,  there  was  four  cases  put  on  and  you 
were  sitting  in  the  middle  of  them  in  the  seat  ? 

A.  Yes,  sir. 

Q.  Two,  one  on  top  of  the  other,  on  each  side  of 
you?        A.  That  is  my  recollection  of  it.     [53 — 38] 

Q.  That  is  your  recollection  of  it? 

A.  Yes.  If  I  knew  that  I  was  going  to  have  an 
accident  I  would  have  taken  notice  of  it.  I  didn't 
know  there  was  going  to  be  an  accident.  That's  the 
way  I  remember  it. 

iQ;.  You  have  a  pretty  good  memory  for  most 
things.  Sully?        A.  I  have  a  pretty  good  memory. 

Q.  You  are  not  feeble-minded  or  anything  like 
that?        A.  No. 

Q'.  Now,  on  a  seat  not  to  exceed  forty  inches  long 
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you  had  two  cases  of  milk  on  each  side  of  you  and 
those  cases  were,  as  you  say,  two  and  a  half  feet 
long  and  eighteen  inches  wide,  which  would  give 
you  about  four  inches  to  sit  on  if  you  were  between 
those  two  cases  and  you  say  you  were.  Is  that  true  ? 
Do  you  want  this  jury  to  believe  that? 

A.  It  is  not  likely  I  was  sitting  on  four  inches. 

Q.  Is  it  not  a  fact  that  after  you  got  that  load  on 
there  that  you  said  to  Frederickson  that  they  wanted 
a  case  of  milk  down  at  the  store  and  you  went  in 
and  got  it  and  drove  down  to  the  store? 

A.  No,  I  never  got  to  the  store,  and  I  didn't  get 
any  case  of  milk.  Frederickson  brought  out  the 
stuff. 

Q.  How  did  Frederickson  bring  this  to  the 
wagon  ? 

A.  He  brought  it  in  a  truck  and  just  threw  it  on 
the  footboard. 

Q.  And  you  put  it  on  the  seat?        A.  Yes,  sir. 

'Q.  And  still  you  plead  that  you  didn't  have  time 
to  get  down  off  the  wagon?        A.  I  didn't. 

Q.  But  you  had  time  to  get  the  milk  and  put  it 
up  alongside  of  you? 

A.  I  put  it  outside  of  the  way  in  the  seat.  [54 — 
39] 

Q.  Now,  Mr.  Sullivan,  you  say  Mr.  Frederickson 
brought  out  this  milk.  State  where  he  got  this  milk 
to  put  on  the  wagon  that  you  testified  to? 

A.  He  got  it  in  the  warehouse. 

Q.  Did  he  get  it  after  you  drove  away? 

A.  After  I  drove  away. 
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Q.  That  is,  after  you  drove  from  the  warehou.se 
door? 

A.  He  must  have.  He  told  me  to  wait  a  while, 
that  he  had  some  more  stuff  to  go. 

Q.  How  long  did  you  wait  there? 

A.  A  very  short  time. 

Q.  Who  did  you  first  tell  that  this  accident  was 
caused  by  Frederickson  putting  on  this  additional 
load  ? 

Mr.  RAY. — We  object  to  that  as  improper  cross- 
examination. 

The  COURT. — ^Objection  overruled.  Exception 
allowed. 

A.  The  first  one  I  told  that  to  was  Mr.  Meyer 
Blum.  He  was  up  to  the  hospital  to  see  me.  He 
agreed  I  had  too  much  load  on. 

Q.  When  was  this? 

A.  Three  or  four  days  after  the  accident. 

Q.  You  told  Mr.  Meyer  Blum  that  your  injury 
was  caused  by  Frederickson  overloading  the  wagon  ? 

A.  It  was  in  the  conversation. 

Q.  You  told  Mr.  Meyer  Blum  that  you  received 
your  injury  because  Frederickson  had  put  too  much 
stuff  on  the  wagon? 

A.  Yes,  that  is'  just  what  it  consisted  of,  that's  it; 
and  I  had  the  same  talk  with  him  afterwards. 

Q.  And  still  you  would  go  around  and  visit  Fred- 
erickson at  the  warehouse  ? 

A.  I  don't  claim  he  had  any  intention  that  I  was 
going  to  have  that  accident;  still  I  had  to  do  what 
he  told  me.     [55—40] 
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Qi.  But  you  don't  hold  anything  against  Freder- 
ickson?        A.  I  don't. 

Q.  Because  he  hasn't  money  to  respond? 

A.  I  don't  quite  see  what  you  are  getting  at,  Mr. 
Donohoe. 

Q.  Don't  you  feel  that  the  accident  occurred 
through  Frederickson  's  carelessness  ? 

A.  Yes,  and  that's  the  reason  why  the  Blum 
O'Neill  Company  ought  to  be  responsible  for  it. 

Q;.  Do  you  feel  that  the  accident  occurred  through 
Frederickson 's  carelessness?        A.  I  do,  yes. 

Qi.  And  you  never  felt  sore  at  him  on  that  ac- 
count?       A.  I  can't  say  I  never  felt  sore  at  him. 

Q.  You  never  felt  he  was  to  blame  for  your  in- 
jury; told  him  that  his  overloading  you  was  the 
cause  of  the  accident. 

A.  I  told  Frederickson  what  I  thought  the  cause 
was;  how  the  place  was.  Of  course,  a  part  of  it 
was  caused  by  the  snow  and  condition  of  the  street, 
but  I  told  him  that  the  stuff  that  crowded  me  off 
the  seat — the  weight  was  responsible. 

Q.  Do  you  remember  having  a  conversation  with 
Frederickson  in  which  you  stated  that  you  were 
going  to  try  and  hold  the  Blum-O'Neill  Company 
for  the  accident,  on  the  streets  of  Cordova  one  eve- 
ning when  he  was  walking  home  in  the  end  of  Au- 
gust, 1922?  Do  you  remember  having  a  conversa- 
tion with  Frederickson  on  this  subject  at  that  time? 

A.  Yes,  sir. 

Q.  I  will  ask  you  if  at  that  conversation  which 
took  place  on  the  streets  of  Cordova,  about  the  latter 
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part  of  August,  1922,  yourself  and  Mr.  Frederick- 
son  being  present  and  none  others,  that  you  made 
this  statement  in  language  to  this  effect :  ' '  You  said 
to  Frederickson  that  you  felt  that  the  city  should 
[56 — il]  pay  you  for  the  accident  on  accoimt  of 
the  poor  streets  and  you  also  thought  that  the  Blum- 
O'Neill  Company  were  responsible  to  you  for  the 
accident  and  should  pay  you  something. ' ' 

A.  No,  sir;  I  didn't  say  any  such  thing.  There 
was  a  conversation  and  I  told  Mr.  Frederickson  that 
I  thought  the  Blum-O'Neill  Company  was  respon- 
sible for  my  accident  owing  to  the  way  it  happened 
and  Frederickson  insisted  he  thought  the  city  was. 
That  was  the  only  conversation  we  had  on  that  day. 

Q'.  That  was  the  first  conversation;  the  first  time 
you  had  spoken  of  holding  Blum-0'NeilH 

A.  We  talked  about  the  accident  many  times. 

Q'.  You  fully  realize  you  can't  make  the  Blum- 
O'Neill  Co.  pay  you  unless  it  is  on  account  of  the 
carelessness  of  Frederickson,  don't  you? 

A.  I  don't  know  anything  about  law;  I  am  not 
a  lawyer. 

Q.  You  are  coming  into  court  without  knowing 
anything  about  how  to  proceed  to  establish  your 
case,  is  that  it?        A.  No,  sir. 

Q.  Now,  what  is  the  space  between  the  front  of 
this  wagon — the  seat  on  this  wagon  and  the  dash- 
board?       A.  The  space? 

Q.  Yes.        A.  I  don't  know  exactly. 

Recess  until  1 :30  P.  M. 
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The  WITNESS.— There  was  a  statement  I  made 
this  morning  about  the  case  of  milk  that  I  meas- 
ured; I  was  entirely  wrong.  I  gave  the  wrong 
measurements  on  it.     [57 — 42] 

Mr.  FOSTER.— He  just  wants  to  correct  a  state- 
ment he  made  at  that  time. 

The  COURT.— Very  well,  he  may  do  so. 

The  WITNESS.— It  is  regarding  the  case  of 
milk.  It  is  nineteen  and  a  half  hy  twelve  and  a  half 
by  nine  and  a  half  feet  high. 

Q.  I  want  to  go  over  the  question  of  the  loading 
of  the  wagon  with  you.  You  have  had  considerable 
experience  in  delivering  goods  from  the  stores, 
haven't  you?        A.  Yes,  sir. 

Q.  You  know  how  to  load  a  delivery  wagon  ? 

A.  I  pretend  to. 

Q.  You  state  that  Mr.  Frederickson  had  in- 
structed you  how  to  load  the  wagon.  Did  you  need 
any  instructions? 

A.  I  said  he  did  whenever  we  had  a  big  order. 
He  also  told  me  the  best  way  as  to  how  to  put  on 
the  most.  He  arranged  it  and  so  he  told  me  how 
to  load  it. 

Q.  He  told  you  how  to  load  the  wagon  ? 

A.  Yes,  sir. 

Q.  Wias  not  your  experience  sufficient  to  tell  you 
how  to  load  the  wagon  to  the  best  advantage  ? 

A.  Well,  I  could  load  a  wagon.  Of  course,  I 
could.     I  didn't  say  I  couldn't. 

Q.  How  did  Frederickson  bring  the  extra  cases 
out  to  the  wagon.     Those  extra  cases  of  milk  and 
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butter  you  spoke  albout.     Did  he  carry  them  out  in 

his  hands?        A.  Certainly. 

Q.  Where  did  he  get  them  from? 

A.  The  truck  at  the  door. 

'Q.  How  many  did  he  carry  at  a  time? 

A.  One.     [58—43] 

Q.  I  believe  you  say  you  protested  against  him 
putting  on  the  extra  stuff?        A.  Yes,  sir;  I  did. 

Q.  What  did  you  say  ? 

A.  I  told  him  the  wagon  was  loaded  and  there  was 
no  more  could  get  on — if  he  found  room  to  put  them 
on. 

Q.  What  did  he  say? 

A.  He  said  he  would  put  them  on  the  footboard. 

Q.  Did  he  say  anything  else? 

A.  Nio,  sir;  he  just  carried  them  out  and  put  them 
on  the  footboard. 

Q.  He  placed  them  on  the  footboard  and  you  put 
them  on  the  seat? 

A.  Yes,  he  put  two  on  the  seat  and  I  put  the  rest. 

Q.  How  could  he  reach  up  on  the  seat.  How 
much  higher  was  it  than  to  the  footboard  ? 

A.  Oh,  anybody  could  throw  a  box  on  the  seat.  I 
put  the  ones  further  up  myself. 

Q.  You  don't  mean  to  say  that  Fl*ederickson  said 
if  you  didn't  take  the  load  down  you  could  quit? 

A.  Yes,  he  did. 

Q.  Are  you  sure  he  said  that? 

A.  That  is  what  I  understood  him  to  say. 

Q.  And  he  insisted  that  you  should  take  this 
down?        A.  Yes,  sir. 
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Q.  And  he  said  if  you  didn't  you  could  quit? 

A.  Something  similar  to  that. 

'Ql  That  is  what  you  understood  him  to  sayf 

A.  Yes. 

Q.  And  did  you  tell  him  that  it  was  too  big  a  load 
to  go  down  that  street  where  the  snow  was  on  ? 

A.  Why,  I  was  satisfied  I  could  take  the  load 
down  if  I  hadn't  the  load  on  the  footboard  and  the 
seat. 

Q.  How  long  was  he  getting  those  cases  from  the 
back  on  to  the  truck?     [59—44] 

A.  It  might  be  a  couple  of  minutes. 

Q.  He  travelled  twenty  feet  out  and  twenty  feet 
back  in  seven  times,  that's  forty  feet  seven  times 
or  two  hundred  and  eighty  feet.  He  made  seven 
trips,  didn't  he?  And  you  say  he  did  that  all  in 
a  couple  of  minutes. 

A.  I  don't  know;  I  didn't  measure  the  trips. 

Q.  You  say  the  wagon  was  twenty  feet  away 
from  the  door  when  you  stopped? 

A.  Yes,  I  thought  it  was. 

Q.  Where  were  you  when  he  first  started  to  put 
the  first  case  of  milk  on  the  wagon? 

A.  On  the  seat. 

Q'.  On  which  side  of  the  seat? 

A.  I  was  on  the  right  side  of  the  seat. 

Q.  On  the  right  side?        A.  Yes. 

Q.  And  the  left-hand  side,  was  it  put  on  the  left- 
hand  side? 

A.  He  just  threw  them  on  the  footboard. 

Q.  And  you  put  them  on  the  seat? 
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A.  Yes,  sir. 

Q.  Was  that  done  with  all  of  them.  Where  did 
he  put  the  three  cases  of  butter  1 

A.  On  the  footboard. 

Q.  And  were  they  piled  on  the  footboard  one  on 
top  of  the  other? 

A.  There  was  one  under  my  feet  and  the  other 
two  were  on  the  left-hand  side. 

Q.  How  wide  is  the  footboard? 

A.  I  didn't  measure  it. 

Q.  There  is  no  dashboard  on  this  wagon? 

A.  Dashboard? 

Q.  Yes.        A.  No,  sir.     [60^45] 

Q.  Would  you  say  the  footboard  was  more  than 
nine  inches  wide? 

A.  I  couldn't  tell  you;  I  didn't  measure  it. 

Q.  Now,  Mr.  iSullivan,  you  testified  something 
about  the  horse  and  wagon;  who  instructed  you  to 
take  the  horse  and  wagon  this  morning,  if  any- 
body. 

A.  I  was  instructed  the  night  before.  Mr.  Fred- 
erickson  told  me. 

Q.  Where  was  he  when  he  told  you  that? 

A.  In  the  warehouse. 

Q.  You  were  using  a  double-ender  at  that  time? 

A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  Mr.  O'Neill  spoke  to  you 
the  morning  of  the  third  about  hitching  the  horse 
to  the  wagon?        A.  Yes,  sir. 

Q.  That  everybody  else  was  on  wheels  in  the 
town? 
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A,  I  was  told  about  that  several  times. 

Q.  Just  answer  my  question;  didn't  Mr.  O'Neill 
tell  you  on  the  third  day  of  May  that  everybody 
was  on  wheels  and  that  you  ought  not  to  be  drag- 
ging that  sled  over  the  ground? 

A.  He  told  me  on  the  second  day  of  May  that. 

Q.  Didn't  you  tell  him  on  the  3d  day  of  May 
that  Jerry  O'Leary  was  fixing  the  wagon  and 
would  have  it  ready  in  a  day? 

A.  Jerry  O'Leary  wasn't  fixing  the  wagon. 

Q.  You  told  him  that?        A.  Yes. 
'    Q.  And  you  told  him  it  would  be  ready  to-mor- 
row?       A.  I  didn't  tell  him  that. 

Q.  And  when  Mr.  O'Neill  asked  you  on  the  third 
day  why  you  didn't  take  the  wagon  that  everybody 
was  on  wheels  you  told  him  that  Jerry  O'Leary 
was  fixing  it. 

A.  No,  sir;  I  told  him  the  snow  was  too  deep. 

Q.  Wasn't  everybody  else  on  wheels  at  that 
time? 

A.  Everybody  with  big  wheels.  The  big  wagons 
with  big  wheels.     [61 — 46] 

Q.  Wasn't  First  Street  practically  bare  of  snow? 

A.  Yes,  sir. 

Q.  Was  the  road  down  to  the  ocean  dock  clear? 

A.  There  was  deep  snow  on  the  hill. 

Q.  How  deep?        A.  I  don't  know. 

Q.  You  didn't  have  any  difficulty  in  getting  the 
wagon  down  with  the  first  load,  did  you? 

A.  I  just  barely  made  it,  that  was  all. 

Q.  Now  do  you  mean  to  say  that  you  never  went 
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to  Mr.  O'Neill  for  orders;  instructions  about  any- 
thing connected  with  the  business? 

A.  I  never  went  to  Mr.  O'Neill  on  the  general 
delivery  system,  never. 

Q.  Never  asked  Mr.  O'Neill  for  instructions  on 
anything? 

A.  Many^s  the  time  I  asked  him  for  instructions 
on  things. 

Q.  Now,  what  are  they?  What  did  you  consult 
him  about? 

A.  I  don't  know.  I  can't  mention  anything  in 
general  now.  I  never  went  to  him  regarding  de- 
liveries though.  I  couldn't  go  there  every  time — 
he  had  men  to  look  after  that. 

Q.  But  you  knew  he  was  the  general  head  of 
the  whole  concern?        A.  Yes,  sir. 

Q.  He  was  general  superintendent  of  the  whole 
proposition?        A.  Yes,  sir. 

Q.  Over  at  the  warehouse  and  store  and  stables, 
he  was  general  superintendent,  manager — wasn't 
he? 

A.  Yes,  sir;  that  is  what  I  took  him  to  be. 

Q.  How  many  men  were  working  under  Fred- 
erickson  during  the  entire  month  of  April,  1922, 
and  up  to  the  fourth  day  of  May,  1922,  in  the 
warehouse  ? 

A.  Three  days  a  week  there  was  always  two  or 
three.  Other  days  there  was  only  me  and  him. 
[62—47] 

Q.  Do  you  mean  to  swear  that  there  were  two 
or  three  men  up  there  working  in  April,  1922? 
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A.  Of  course,  I  mean  to  say  that. 

Q.  Who  were  the  men  who  were  there? 

A.  They  weren't  connected  with  the  warehouse; 
Bud  Anderson,  Harry  O'Neill  and  sometimes  an 
extra  man,  which  Frederickson  would  get  himself. 

Q.  They  would  come  up  from  the  store? 

A.  Yes,  on  the  busy  days. 

Q.  Mr.  O'Neill  would  come  up?        A.  Yes. 

Q.  And  Mr.  Anderson?        A.  Yes. 

Q'.  And  young  Harry  O'Neill — Mr.  O'Neill's  son? 

A.  Yes. 

Q.  They  would  come  up  and  help  you  and  Fred- 
erickson to  put  up  goods  going  out  on  the  train? 

A.  Certainly. 

Q.  Now,  you  said  something  about  Frederickson 
hiring  and  firing  some  men.  Did  I  understand 
you  correctly  in  that? 

A.  I  didn't  say  that.  I  said  if  we  were  busy 
and  needed  somebody  and  he  knew  some  men  he 
would  hire  them. 

Q.  How  did  you  know  he  hired  them? 

A.  No  more  than  I  seen  it  myself. 

Q.  Did  you  hear  a  conversation?        A.  Yes,  sir. 

Q.  Who  did  he  hire?  You  can't  name  a  single 
person  he  hired,  can  you? 

A.  There  were  several  people  that  lived  up  there 
in  cabins  that  he  knew.  I  didn't  know  them  only 
to  see  them. 

Q.  Can  you  name  a  single  person  that  Frederick- 
son  hired? 
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A.  I  don't  remember  their  names,  no  sir.  [63 — 
48] 

Mr.  FOSTER. — What  did  you  mean  by  "several 
people  that  lived  up  there  in  cabins"  being  hired 
by  Frederickson  ? 

A.  It  was  always  people  not  working  around 
there.  Fellows  living  in  cabins;  any  body  that 
came  around  there;  Frederickson  would  hire  them 
and  settle  up  with  them. 

,  Mr.  FOSTEiR. — I  wish  you  would  describe  this 
delivery  wagon  again? 

Mr.  DONOHOE. — I  submit  this  has  all  been  gone 
over. 

The  COURT. — Yes,  unless  there  is  some  testi- 
mony the  witness  wishes  to  make  clear. 

The  WITNESS.— The  only  thing  in  the  delivery 
wagon  I  have  been  mistaken  in  is  that  the  tires 
were  an  inch  and  a  half  and  not  two  inches  wide. 
Outside  of  that  it  is  a  standard  delivery  wagon. 

That  is  all. 

Witness  excused.     [64 — 49] 

Testimony  of  Betty  Satterlee,  for  Plaintiff. 

BETTY  SATTERLEE,  called  and  sworn  as  a 
witness  in  behalf  of  the  plaintiff,  testified  as  fol- 
lows: 

Direct  Examination  by  Mr.  FOSTER. 

Q.  What  is  your  name?        A.  Betty  Satterlee. 

Q.  Where  do  you  reside?        A.  Cordova. 

Q.  How  long  have  you  lived  in  'Cordova? 

A.  About  six  years. 
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Q.  Are  you  acquainted  with  Florence  Sullivan, 
the  plaintiff  in  this  case?        A.  I  am. 

Q.  Are  you  acquainted  with  the  firm  of  Blum- 
O'Neill?        A.  I  am. 

Q.  Do  you  know  where  their  place  of  business  is? 

A.  Yes,  sir. 

Q.  Do  you  know  where  the  building  known  as 
the  Blum  building  is?        A.  I  do. 

Q.  Calling  your  attention  to  the  fourth  of  May, 
1922,  what  were  you  doing  at  that  time,  on  that 
day? 

A.  I  was  working  for  the  tailor  shop,  Lien's 
tailor  shop  on  First  Avenue. 

Q.  I  will  ask  you,  Mrs.  Satterlee,  to  look  at  this 
map  or  plan;  this  being  the  Blum  building;  this  is 
the  Blum-O'Neill  store  and  this  is  First  Avenue. 
Now  where  is  Lien's  tailor  shop  on  that  map? 

A.  Right  on  the  corner  of  First  Avenue  and  B. 

Q.  I  will  ask  you  what  kind  of  a  door  the  shop 
has.     How  is  the  door  built  there?     [65 — 50] 

A.  It  is  cut  right  across  the  corner  like  that.  It 
faces  the  street  looking  this  way  (indicating). 

Q.  Single  or  double  door? 

A.  It  is  a  double  door. 

Q.  Glass  door?        A.  Yes,  sir. 

Q.  On  the  fourth  of  May,  1922,  what  was  the 
weather  in  the  morning,  warm  or  sold? 

A.  The  sun  was  shining  and  it  had  been  thawing, 
I  think. 

Q.  What  were  you  doing  at  that  time? 
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A.  I  was  sitting  there  waiting  for  work  and 
looking  out. 

Q.  At  what  time  was  this? 

A.  Between  eleven  and  twelve  o'clock. 

Q.  As  you  sat  there  between  eleven  and  twelve 
o'clock,  what  did  you  do,  if  anything? 

A.  Well,  I  noticed  the  wagon. 

Q.  What  wagon? 

A.  The  Blum-0'Neil  delivery  wagon.  Sully  was 
on  it.  It  was  at  the  top  of  the  hill  just  ready 
to  come  down  the  hill  and  I  noticed  the  wagon 
being  loaded  pretty  heavy  or  loaded  high,  but  it 
was  a  very  large  load  I  thought  to  myself;  and 
fS^Uy  was  sitting  there,  and  the  horse  had  just 
started  as  I  looked  up.  Sully  had  his  hands  on 
some  high  boxes;  he  had  the  lines  in  one  hand,  I 
think,  and  he  was  holding  the  boxes  with  the  other. 

Q.  Just  tell  what  happened? 

A.  The  horse  started  and  he  hadn't  gone  but  a 
little  ways  until  there  was  a  box  fell  off  the  part 
of  the  wagon  which  struck  the  horse  and  frightened 
the  horse  and  he  plunged,  and  with  that  it  jerked 
Sully  out  with  a  couple  more  boxes  and  he  fell  be- 
tween the  horse  and  the  wagon,  the  [66 — 51] 
front  wheel  running  over  him,  and  then  as  I  saw 
that  I  screamed  for  help  and  I  rushed  out  to  the 
cross  street  at  the  foot  of  the  hill  and  with  that 
Sully  was  being  dragged  and  got  between  the 
wheels,  and  the  way  the  snow  was  in  the  street  in 
the  bank  on  one  side  he  was  caught  in  between 
them  and  rolled  down  to  the  foot  of  the  hill;  then 
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the  hind,  wheel  ran  over  him  and  the  horse  went 

down  the  street.     I  picked  Sully  up  and  held  him. 

Q.  Do  you  trade  with  the  Blum-O'Neill  Com- 
pany *?        A.  I  do. 

Q.  How-  long  have  you  been  doing  so? 

A.  Ever  since  I  have  been  in  Cordova. 

Q.  What  has  been  your  occupation? 

A.  I  ran  a  little  bakery  there  for  quite  a  while, 
up  until  a  year  and  a  half  ago  when  I  sold  out. 

Q.  But  since  October  1,  1921,  with  whom  did  you 
trade  ?     To  whom  did  you  give  your  orders  ? 

A.  I  usually  went  to  the  warehouse  and  in  fact 
when  I  bought  anything  from  the  Bhun-0'Neill 
Co.  at  that  time  I  always  went  to  the  warehouse 
after  it. 

Q.  Who  did  you  trade  with  at  the  warehouse? 

A.  Fred  Frederickson. 

Q.  Was  it  your  custom  in  trading  at  the  ware- 
house to  ring  up  the  main  office  or  the  warehouse? 

A.  I  would  ring  up  the  warehouse,  but  I  usually 
went  in  person  to  the  warehouse. 

Q.  What  kind  of  a  stock  did  they  have  at  the 
warehouse,  do  you  know? 

A.  Everything  in  the  grocery  line. 

Q.  Do  you  know  whether  they  had  furniture  in 
the  same  building? 

Mr.  DONOHOE. — We  object  to  any  further  ques- 
tions on  this  line  as  not  tending  to  prove  any  of 
the  issues  in  the  [67 — 52]  pleadings.  There  is 
no  issue  that  Frederickson  was  the  head  of  a  sepa- 
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rate  department  and  that  is  what  this  testimony 

is  attempting  to  prove. 

The  COURT.— I  think  it  should  stop  with  the 
testimony  about  the  groceries.  There  is  no  furni- 
ture in  the  case.  The  objection  is  overruled.  Ex- 
ception allowed. 

A.  Yes,  sir;  there  was. 

Q.  Did  you  ever  purchase  any  of  that  or  deal 
in  the  furniture  department? 

Mr.  DONOHOE. — We  make  the  same  objection 
on  the  same  grounds. 

The  'COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

A.  Very  little,  I  never  bought  very  much  furni- 
ture other  than  some  linoleum. 

Q'.  With  whom  did  you  deal? 

A.  Fred  Frederickfeon. 

Q.  Was  there  any  other  person  there  in  charge 
of  those  things  besides  Prederickson  ? 

A.  At  one  time  there  was  a  Mr.  Philips  there. 

Q.  But  from  October  1,  1921? 

A.  I  think  Fred  was  the  only  one  there  since 
then. 

Cross-examination  by  Mr.  DONOHOE. 

Q.  On  which  end  of  the  seat  of  this  wagon  was 
Mr.  (Sullivan  sitting  at  the  time  you  first  saw  him 
at  the  warehouse? 

A.  I  don't  know  just  exactly,  but  I  know  he  had 
his  right  hand  over  these  boxes. 

Q.  His  right  hand? 
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A.  Yes,  sir;  and  he  was  holding  the  horse  with 
his  left  hand  as  he  came  down  the  street. 

Q.  Did  you  say  he  fell  somewhere  along  about 
the  upper  end  of  the  Laurie  building,  right  beside 
that? 

A.  Well,  I  would  judge  it  was  about  the  middle 
of  the  distance —     [68^ — 53] 

Q,  Between  the  warehouse  and  First  iStreet? 

A.  Yes,  I  don't  know  just  exactly. 

Q.  When  you  were  doing  this  trading,  you  were 
running  a  restaurant  at  that  time? 

A.  A  bakery. 

Q.  Whereabouts  was  your  bakery? 

A.  It  was  in  the  Lewis  building  on  First  Avenue 
by  Wilsons. 

Q.  Most  of  these  orders  you  turned  in  to  the 
warehouse  were  for  full  boxes  or  cases,  weren't 
they?        A.  No,  sir;  not  always. 

Q.  Didn't  you  sometimes  order  a  sack  of  flour 
or  a  sack  of  sugar? 

A.  Yes,  sir;  but  we  usually  bought  on  a  very 
small  scale. 

Q.  How  came  you  to  get  in  the  practice  of  going 
to  the  warehouse  and  not  the  store? 

A.  It  was  nearer.  The  real  reason  was  because 
we  liked  Fred  Frederickson  and  we  rather  deal 
with  him. 

Q.  You  would  rather  deal  with  him  than  Bud 
Anderson,  is  that  it?        A.  Yes,  sir. 

Q.  Frederickson  was  quite  a  friend  of  yours? 
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A.  Yes,  I  liked  Fred, 
Mr.  DONOHOE.— That  is  all. 
The  witness  excused.     [69^ — 54] 

Testimony  of  J.  L.  Bulkley,  for  Plaintiff. 

J.  L.  BULKLEY,  called  and  sworn  as  a  witness 
in  behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  FOSTER. 

Q.  What  is  your  name?        A.  J.  L.  Bulkley. 

Q.  Are  you  a  regularly  licensed  physician  and 
surgeon  in  the  Territory  of  Alaska*?        A.  I  am. 

Q.  Graduate  of  a  medical  school? 

A.  Yes,  sir. 

Q.  What  school? 

A.  Syracuse  University,  New  York. 

Mr.  DIMOND.— We  will  admit  he  is  fully  quali- 
fied as  a  doctor. 

Q.  Have  you  in  the  past  week  made  an  examina- 
tion of  the  plaintiff  in  this  action,  Sullivan? 

A.  Yes,  sir;  but  not  in  the  past  week. 

Q.  In  the  past  two  weeks? 

A.  I  think  it  was  previous  to  that.  It  was  be- 
fore that. 

Q.  How  long  ago?        A.  That  I  cannot  state. 

Q.  iSince  the  first  of  the  month? 

A.  I  think  so,  I  could  not  state  that  positively. 

Q.  You  made  a  thorough  examination  of  his 
leg?        A.  I  did. 

Q.  Handing  you  Plaintiff's  Exhibit  ''A,"  I  will 
ask  you  to  examine  that  exhibit.     From  the  exami- 
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nation  you  have  made  of  plaintiff's  leg  what  have 

you  to  say  as  to  that  film? 

Mr.  DIMOND.— Object  to  the  question  as  the 
witness  has  not  shown  himself  competent  to  testify 
as  to  the  film;  and  we  raise  the  same  objection 
to  this  testimony  as  to  the  film  [70 — 55]  because 
Dr.  Beeson  is  not  here  to  testifj^  as  to  its  taking 
and  the  testimony  is  mere  hearsay.  The  witness 
Sullivan  is  not  competent  to  identify  it. 

The  COURT. — The  latter  part  of  the  objection  as 
to  the  identification  of  the  plate  is  overruled. 

Mr.  FOSTER.— They  have  already  admitted  he 
was  qualified. 

Mr.  DIMOND.— I  will  admit  Dr.  Bulkley  can 
take  X-ray  pictures  and  is  generally  qualified  as  a 
physician. 

The  COURT. — Veiy  well,  you  may  qualify  him. 

Mr.  FOSTER. — Have  you  ever  taken  X-ray  pic- 
tures?       A.  I  have. 

Q.  Have  you  in  your  practice  seen  many  X-ray 
pictures  ? 

A.  I  have  seen  some  X-ray  pictures;  I  do  not 
know  whether  you  would  call  them  many. 

Q.  Are  you  familiar  with  the  anatomy  of  the 
human  form?        A.  Yes,  sir,  supposed  to  be. 

Q.  From  your  experience  as  a  physician  and  sur- 
geon, and  from  your  examination  and  study  of  the 
X-ray,  can  you  take  a  picture  such  as  you  have  and 
from  that  state  the  general  characteristics  of  the 
leg  from  which  it  was  taken — the  condition  of  the 
bones?        A.  I  think  I  can,  yes,  sir. 
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Q.  You  may  state  what  that  picture  shows  to  you. 

Mr.  DIMON'D.— Same  objection. 

The  COURT. — Overruled.     Exception  allowed. 

Mr.  FOSTER. — Taking  into  consideration  your 
physical  examination  of  the  plaintiff. 

A.  I  believe  this  X-ray  negative  to  be  a  picture  of 
the  leg  that  I  examined. 

Mr.  DIMOND. — We  move  that  the  answer  be 
stricken.  We  will  admit  his  general  qualifications, 
but  he  has  not  shown  his  qualifications  to  testify  as 
to  this  particular  picture.     [71 — 56] 

The  COURT. — I  am  not  certain  albout  his  knowl- 
edge; but  it  has  been  testified  by  Mr.  Sullivan  it  is 
the  plate  taken  by  Dr.  Beeson  of  his  leg. 

Mr,  FOSTER. — It  has  been  admitted  in  evidence 
as  the  picture  of  Sullivan's  leg  which  was  taken. 

The  COURT.— Mr.  Sullivan  testified  that  he 
was  present  when  this  was  taken ;  that  the  plate  was 
developed  by  Dr.  Beeson  and  he  mailed  it  over  here 
himself.  Dr.  Bulkley  here  testified  he  has  exam- 
ined Mr.  Sullivan's  leg.  I  don't  think  he  should 
testify  as  to  what  he  found  from  examining  Mr. 
Sullivan's  leg  in  connection  with  what  the  plate 
shows.     I  think  they  are  separate. 

Q.  What  did  you  find  from  that  plate.  What 
does  that  show  as  to  the  condition  of  the  leg  ? 

Mr.  DIMOND.— We  object  to  the  question.  If 
he  made  the  plate  he  could  have  testified  from  it. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception allowed. 

A.  Fracture  of  both  bones. 
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[Qi.  Recent  or  somewhat  long  standing? 

Mr.  DIMOND.— Same  objection. 

The  COTJRT. — The  objection  is  overruled.  Ex- 
ception allowed. 

A.  I  am  unable  to  say.  I  don't  think  anybody 
could  say  that. 

Qi.  What  can  you  say  as  to  the  knitting  or  condi- 
tion as  shown  by  that  plate  of  those  bones  ? 

Mr.  DIMOND. — I  wish  the  record  to  .show  that 
our  objection  goes  to  all  the  testimony  of  Dr.  Bulk- 
ley  about  this  plate. 

The  COURT. — Yes,  it  is  understood  all  this  goes 
in  under  objection. 

Q.  I  will  ask  you  this  first:  From  your  exami- 
nation of  Sullivan,  what  do  you  find  as  to  the  pres- 
ent condition  of  his  injured  leg,  his  maimed  leg? 
[72—57] 

A.  The  leg  itself  is  crooked.  The  bone  is  set. 
While  it  is  set  in  fair  alignment  it  is  not  set  in  per- 
fect alignment.  The  upper  fragment  is  anterior  to 
the  lower  fragment.  It  is  forward,  shoved  down 
and  sort  of  projects. 

The  COURT. — Is  there  anything  in  the  pleadings 
about  improper  setting? 

The  WITNESS.— Why,  that  is  not  my  attempt; 
I  don't  say  it  was  an  improper  setting.  In  fact,  I 
think  it  was  set  very  well. 

Mr.  DIMOND. — We  move  to  strike  all  this  tes- 
timony on  the  ground  that  there  is  no  foundation  for 
it  in  the  pleadings.  The  pleadings  show  he  suffered 
a  compound  fracture  of  the  leg  and  was  compelled 
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to  pay  doctor  and  hospital  bills  in  the  amount  of 
$418;  that  he  has  suffered  loss  of  wages  in  the  sum 
of  $150  a  month;  that  he  will  be  crippled  for  a  year 
from  the  date  of  his  injury  and  has  suffered  pain 
and  anguish  There  is  nothing  about  any  malforma- 
tion of  the  leg. 

Mr.  RAY. — It  is  alleged  in  the  prayer  for  dam- 
ages that  the  crippled  condition  will  probably  con- 
tinue for  a  year,  and  the  doctor  is  asked  to  describe 
the  condition  which  he  finds  at  this  time.  It  is 
merely  preliminary  to  further  questions  as  to  the 
time  of  recovery  from  the  accident  of  the  crippled 
condition,  and  the  time  ^before  the  leg  will  be  en- 
tirely well.  It  leads  up  to  the  testimony  which  goes 
to  cover  that  particular  element  of  damage. 

The  COURT. — The  motion  is  denied.  The  jury 
will  be  specially  instructed  about  that.  Exception 
allowed. 

'Q.  From  an  examination  you  have  made  of  the 
plaintiff  in  this  action  would  you  say  he  is  at  this 
time  able  to  do  manual  labor  ^ 

A.  In  my  opinion  he  is  not.     [73^ — 58] 

Q.  In  your  opinion  how  long,  approximately,  will 
it  be  before  he  can  do  the  work  of  a  laboring  man, 
the  ordinary  common  laborer.  I  am  not  asking  you 
exactly. 

A.  I  think  from  the  condition  of  his  leg  that  I 
would  not  expect  him  to  do  heavy  manual  labor  for 
six  months. 

The  COURT.— From  this  time? 

A.  Yes. 
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Cross-examination  by  Mr.  DIMOND. 

Q.  I  think  you  said  in  your  direct  examination 
that  from  your  inspection  of  the  plaintiff's  leg  you 
found  a  fracture  of  both  bones  ? 

A.  That  is  correct;  yes,  sir. 

Q.  Present   existing   fracture? 

A.  Nio,   previous  fracture. 

Q.  And  the  bones  have  united? 

A.  To  a  certain  extent.  It  is  hard  to  say  exactly 
how  much. 

Q.  Do  you  find  a  callous  ?        A.  On  both  bones. 

Q.  Upon  what  do  you  base  your  opinion  that 
plaintiff  will  not  be  aible  to  perform  labor  for  about 
six  months? 

A.  The  apparent  weakness  of  the  leg.  I  made  up 
my  mind  from  manipulations  of  the  leg  and  the  way 
he  walked  when  he  is  bearing  his  weight  on  that  leg. 

Q.  Do  you  mean  the  weakness  of  the  bones? 

A.  Well,  the  effect  of  the  weight  on  the  bones. 

Q.  Do  you  find  any  motion  that  would  proceed 
from  the  fracture?        A.  No,  no  motion. 

Q.  The  bones  are  as  strong  as  they  were  before 
the  fracture,  are  they  not? 

A.  I  could  not  make  any  impression  other  than 
that  of  weakness  on  handling.     [74 — 59] 

Q.  A  weakness  of  the  bones? 

A.  The  only  way  that  could  be  shown  would  be 
by  the  X-ray.  That's  the  only  way  you  could  tell 
that.     In  handling  it  caused  him  pain — 

Q.  That  would  be  subjective  or  objective  symp- 
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toms.     Which  would  that  be,  Doctor,  subjective  or 

objective  symptoms'? 

A.  They  would  be  subjective  symptoms. 

Q.  In  other  words,  he  told  you  it  caused  him  pain 
when  you  attempted  to  manipulate  the  bones? 

A.  Yes,  sir. 

Q.  And  s'o  far  as  you  know,  are  able  to  determine 
from  your  own  manipulations,  aside  from  the  state- 
ment of  the  plaintiff  made  to  you,  they  are  just  as 
strong  as  before  the  fracture? 

A.  I  would  say  so,  yes. 

Q.  You  are  not  basing  your  opinion  upon  any 
muscular  weakness  in  the  leg?        A.  No,  sir. 

iQ.  Did  you  make  any  examination  of  Mr.  Sulli- 
van before  the  fracture?        A.  No,  sir. 

Q.  And  you  don't  know  when  the  injury  occur- 
red?       A.  No,  sir. 

Q.  And  are  you  prepared  to  say,  Doctor,  that  the 
results  that  you  observed  from  this  leg  were  not 
caused  by  failure  to  take  care  of  it  after  it  was 
broken  and  not  by  the  original  fracture? 

A.  I  have  no  means  of  knowing. 

Q.  Is  that  leg  shorter  than  the  other? 

A.  I  did  not  measure  it.  I  think  it  must  be  on 
account  of  the  position  of  the  bones. 

Q.  Do  the  bones  overlap? 

A.  There  seems  to  be  a  slight  overlapping.  I 
should  judge  it  was  an  oblique  break.  It  is  exceed- 
ingly difficult  to  get  a  perfect  union  where  there  is 
an  oblique  break.     [75 — 60] 

Q.  How  far  would  you  say  the  bones  have  pro- 
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ceeded  further  away?        A.  A'bout  a  half  an  inch. 

Q.  I  think  you  said  the  leg  was  crooked.  Is  it  in 
fact  twisted  in  or  out,  or  is  it  in  imperfect  align- 
ment?       A.  In  imperfect  alignment. 

Witness  excused. 

Plaintiff  rests. 

Mr.  DONOHOE. — In  making  a  strenuous  effort 
to  get  through  this  case  to-day,  I  want  to  make  a 
motion  at  this  time.  I  do  not  care  to  argue  it.  The 
reason  for  making  it  at  this  time  is  to  preserve  the 
record. 

Mr.  DONOHOE. — Comes  now  the  above-named 
defendant  and  moves  this  court  for  an  order  grant- 
ing a  nonsuit  against  the  plaintiff  and  dismissing 
the  case  on  the  following  grounds: 

1.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  this,  that  the  plain- 
tiff in  his  complaint  has  failed  to  plead  facts  suffi- 
cient, if  true,  to  make  Fred  Frederickson  a  vice- 
principal  of  said  defendant  in  his  actions  and 
conduct  in  relation  to  the  accident  w^hich  caused  the 
injury  of  which  plaintiff  complains. 

2.  That  plaintiff  has  wholly  failed  b}'  his  evi- 
dence to  prove  that  the  said  Fred  Frederickson  acted 
as  vice-principal  in  his  actions  and  conduct  in  rela- 
tion to  the  accident  which  caused  the  injury  of 
which  plaintiff  complains. 

3.  That  it  is  clearly  shown  by  plamtiff's  testi- 
mony that  if  said  Fred  Frederickson  was  guilty  of 
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any  negligence,  it  was  the  negligence  of  a  fellow- 
sei"vant  and  not  of  a  vice-principal.     [76i — 61] 

4.  That  upon  the  evidence  introduced  by  plain- 
tiff, it  clearly  establishes  the  fact  that  plaintiff,  by 
his  conduct  at  and  immediately  before  the  time  of 
the  accident,  assumed  the  risk  which  resulted  in  the 
accident  which  caused  the  injuries  complained  of. 

5.  That  it  is  clearly  established  by  the  evidence 
of  the  plaintiff  that  the  accident  which  caused  the 
injury  complained  of  was  brought  about  through 
the  sole  negligence  of  plaintiff  and,  therefore,  he  is 
guilty  of  contributory  negligence  which  bars  his 
recovery  against  the  defendant  in  this  action. 

The  COURT.— Motion  denied.  Exception  al- 
lowed.    [77— 6i2] 

DEFENSE. 

Testimony  of  H.  I.  O'Neill,  for  Defendant. 

H.  I.  O'NEILL,  a  witness  called  and  sworn  in  be- 
half of  the  defendant,  testified  as  follows : 

Direct  Examination  by  Mr.  DONOHOE. 

Q.  State  your  name,  age  and  residence  f 

A.  H.  I.  O'Neill,  39  years,  Cordova,  Alaska. 

Q.  How  long  have  you  resided  in  Cordova? 

A.  Since  1908. 

Q.  What  business  are  you  engaged  in? 

A.  Mercantile  business. 

'Q.  How  long  have  you  been  engaged  in  the  mer- 
cantile ^business?        A.  Since   1912. 

Q.  Are  you  acquainted  with  the  plaintiff  in  this 
case?        A.  Yes,  sir. 
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Q.  Acquainted  with  the  defendant  in  this  action, 
one  of  the  stockholders'?        A.  Yes,  sir. 

Q.  How  long  has'  Blum-O'Neill  Company  been 
doing  husiness?        A.  Since  1915. 

Q.  And  you  have  been  connected  with  them  all 
that  time?        A.  Yes,  sir. 

Q.  What  position,  if  any,  do  you  occupy  with  the 
defendant  company,  Blum-O'Neill  Company? 

A.  Vice-president  and  manager. 

Q.  Are  you  the  general  manager  of  its  business? 

A.  Yes,  sir. 

Q.  Does  it  conduct  business  at  any  other  place 
than  Cordova?        A.  No,  sir.     [78—63] 

Q.  Did  Blum-O'Neill  Company  ever  conduct  a 
store  in  Chitina  or  McCarthy? 

A.  Never  did  outside  Cordova,  no,  sir. 

Q.  What  are  your  duties  as  general  manager  of 
the  company? 

A.  Well,  handling  most  of  the  things  pertaining 
to  the  business. 

Q.  General  supervision?        A.  Yes,  sir. 

Q.  And  how  long  have  you  held  that  position? 

A.  Since  we  incorporated  in  1915. 

Q.  Are  you  acquainted  with  Fred  Frederickson  ? 

A.  Yes,  sir. 

Q.  What  position  does  Frederickson  occupy  in 
that  company? 

A.  He  is  warehouse  man,  we  call  him. 

Q.  Where  do  you  conduct  your  mercantile  busi- 
ness? 

A.  On  First  Street  in  the  corner  of  C  in  Cordova. 
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Q.  Will  you  point  it  out  on  the  chart  there? 

A.  Yes,  sir. 

Q.  Is  it  marked  anything? 

A.  Blum-O'Neill  Company's  store. 

iQ.  Where  is  your  warehouse,  if  you  have  any? 

A.  Up  here  on  Second  Avenue  and  B. 

Q.  Where  was  the  entrance  to  this  warehouse? 

A.  Right  here  on  the  alley,  half  way  between  First 
and  Second  Streets  on  B  Avenue. 

Q.  Is  that  in  the  basement  of  the  building? 

A.  Yes,  sir. 

Q.  Is  it  the  basement  of  the  building  you  for- 
merly occupied,  that  place?        A.  Yes,  sir, 

Q.  How  long  had  you  occupied  that  building  pre- 
vious to  the  fourth  day  of  May? 

A.  Since  we  incorporated  in  1915.     [79 — 64] 

Q.  Now  what  were  the  duties  of  Fred  Frederick- 
son  as  warehouseman  from  October,  1921,  up  to  May 
4,  1922? 

A.  He  checked  the  freight  in  as  hauled  by  the 
transfer  company  and  checked  the  orders  as  they 
were  shipped  out  on  the  line ;  took  care  of  the  build- 
ing, fires  and  furnace;  looked  after  it  in  a  general 
way;  saw  that  the  temperature  was  right  for  the 
goods  and  put  up  the  orders  given  him  to  fill. 

Q.  Where  would  he  get  these  orders  ? 

A.  For  up  the  line  they  were  written  in  our  office 
and  given  to  him. 

Q.  In  the  office  down  at  the  store  ?        A.  Yes,  sir. 

Q.  How  else  would  he  get  orders  for  any  other 
things  ? 
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A.  People  would  come  in  like  the  lady  testified 
here,  would  come  in  and  order  something,  some 
little  thing;  or  the  hoys  would  send  an  order  from 
the  store  for  shorts  to  put  up. 

Q.  What  would  these  sales  average  a  day,  ap- 
proximately, that  Frederickson  would  make*? 

A.  When  we  changed  there  in  1921  some  days  it 
would  not  run  three  or  four  or  five  dollars ;  possibly 
some  restaurant  order  he  would  take  in — that  would 
naturally  bring  the  sales  up  a  little  more. 

Q.  What  would  they  average? 

A.  I  don't  suppose  they  would  average  more  than, 
I  couldn't  say,  probably  ten  or  fifteen  dollars  a  day. 

Q.  What  became  of  the  sale  slips  and  money 
realized  % 

A.  As  far  as  the  money  was  concerned,  there  was 
very  little  money  taken  in.  Our  instructions  were 
not  to  make  a  retail  establishment  out  of  that  place, 
but  rather  than  to  send  a  person  out  of  the  place  he 
would  sell  a  dozen  eggs  or  a  couple  of  pounds  of 
bacon.     [80—65] 

Q'.  And  he  supplied  some  of  the  restaurants  di- 
rect from  the  warehouse?        A.  Yes,  sir. 

Q.  And  what  would  become  of  the  charge  slips 
he  would  take  in? 

A.  He  had  a  book  for  that  purpose,  taken  care 
of  the  same  as  the  rest,  and  gathered  up  each  night 
by  a  young  lady. 

Q.  Were  they  gathered  up  the  same  as  the  slips 
down  at  the  store  were  gathered  up? 

A.  Every  night,  yes,  sir. 
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Q.  Did  you  frequent  the  warehouse  very  often 
in  your  capacity  as  general  manager? 

A.  Every  day.  Sometimes  two  or  three  times  a 
day. 

Q.  What  did  you  do  there  1 

A.  What  brought  me  always  up  there  the  first 
thing  in  the  morning  as  a  rule  I  would  drop 
in  there  on  my  way  to  work.  Then  I  would  go 
through  the  sales  slips  and  if  I  found  any  errors  I 
would  drop  up  there  again  to  call  his  attention  to  any 
errors  he  might  have  made,  or  to  tell  him  to  dis- 
continue the  credit  of  some  individual,  something 
like  that,  which  brought  me  up  there  about  10:20 
every  day. 

Q.  From  the  store  to  your  residence  you  passed 
by  the  warehouse?        A.  Yes,  sir. 

Q.  Now,  under  whose  command  and  control  and 
general  direction  was  Fred  Frederickson? 

A.  Under  mine, 

Q.  Did  he  have  authority  to  open  any  credit 
accounts'?        A.  No,  sir. 

Mr.  RAY. — Just  one  question:  What  was  the 
authority  of  Frederick  son? 

The  WITNESS. — Frederickson  had  no  personal 
authority  of  his  own. 

Q.  What  would  he  do  when  any  question  would 
arise,  come  up. 

A.  He  either  called  me  on  the  phone,  or  let  the 
matter  drop  until  I  went  up  there.     [81 — 66] 

Q.  From  October,  1921,  to  and  including  May  4, 
1922,  did  Frederickson  have  any  other  authority, 
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such  as  control  over  employees  or  hiring  employ- 
ees?       A.  Absolutely  not. 

Q.  Did  Frederickson  at  any  time  during  the 
period  last  mentioned  ever  employ  or  discharge  any 
employee?        A.  He  did  not. 

Q.  Who  did  employ  the  men  engaged  in  your 
mercantile  business?        A.  I  did. 

Q.  During  the  period  from  October,  1921,  up  to 
and  including  the  4th  day  of  May,  1922,  what  was 
your  average  force  of  men? 

A.  From  eight  to  ten. 

Q.  That  included  the  bookkeeper? 

A.  That  included  the  two  young  ladies  in  the 
office. 

Q.  How  many  men  were  employed  in  the  ware- 
house during  that  period?        A.  One. 

Q.  Who  was  that?        A.  Fred  Frederickson. 

Q.  You  are  acquainted  with  Mr.  Sullivan? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  Mr.  Sullivan? 

A.  I  must  have  known  him  since  about  1912. 

Q.  Had  he  worked  for  you  from  time  to  time? 

A.  Yes,  he  worked  for  us  a  couple  of  different 
times. 

Q.  Do  you  remember  him  going  to  work  for  you 
in  the  fall  of  1921,  October  or  about  then? 

A.  Yes,  I  hired  him  about  that  time,  along  about 
then. 

Q.  Was  there  a  short  interval  of  interruption  in 
his  work  between  October,  1921,  and  the  fourth  day 
of  May,  1922?        A.  There  was.     [82—67] 
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Q.  What  was  the  cause  of  that? 

A.  For  drunkenness — I  laid  him  off. 

Q.  Who  laid  him  off?        A.  I  did. 

Q.  When  did  you  put  him  on  again? 

A.  Four  days  afterwards. 

Q.  Who  rehired  him?        A.  I  did. 

Q.  What  were  Sullivan's  duties  from  October, 
1921,  up  to  and  including  the  fourth  of  May,  1922  ? 

A.  The  delivery  of  groceries  and  the  other  arti- 
cles that  might  be  given  him,  such  as  furniture 
and  clothing. 

Q.  Where  was  it  Sullivan's  duty  to  report  the 
first  thing  in  the  morning? 

A.  After  we  had  changed  the  putting  up  of  or- 
ders up  above  he  reported  at  the  main  store. 

Q.  When  was  that  change  made? 

A.  I  think  it  was  made  about  February  or  March, 
1921. 

Q.  That  was  previous  to  Sullivan's  re-employ- 
ment?    A.  Yes,  sir. 

Q.  The  change  had  been  made  previous  to  that? 

A.  Yes,  sir. 

Q.  Please  explain  this  change  from  up  above. 
What  did  you  mean  by  this  change  from  up  above? 

Mr.  RAY. — Now,  this  is  all  before  Sullivan  even 
went  to  work  on  the  employment  on  which  he  was 
injured. 

Mr.  DONOHOE.— I'll  withdraw  the  question. 

Q.  Just  state  when  and  where  it  was  Sullivan's 
dut}^  to  report  in  the  morning  after  you  employed 
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him  in  October,  1921.     Where  did  he  first  report  in 

the  morning? 

A.  He   reported    at    the    store    on   First    Street. 
[83—68] 

Q.  What  were  his  duties  after  reporting  there? 
What  was  he  supposed  to  do  there? 

A.  He  was  given,  as  a  rule,  a  short  list  of  items 
to  get  from  the  warehouse,  made  out  by  Mr.  Ander- 
son and  a  couple  of  ladies  working  there;  to  go  up 
to  the  warehouse  and  get  them  and  bring  them 
down  to  the  main  store,  to  get  the  stuff  in  stock  for 
the  day. 

Q.  Just  explain  how  you  carry  these  stocks  in 
the  warehouse  and  what  is  meant  by  "shorts." 

A.  The  store  is  of  such  nature  that  we  didn't 
have  room  for  bulky  articles  in  the  store  so  it  was 
kept  in  the  warehouse  and  each  morning  the  boys 
made  out  a  "short"  list  and  Sully  went  up  to  the 
warehouse -and  got  a  couple  of  cases  of  milk,  or  a 
box  of  something,  to  fill  up  the  shelves  so  we  would 
have  plenty  of  goods  to  take  care  of  the  small  retail 
orders  of  the  day. 

Q.  If  an  order  would  come  into  the  store  during 
the  day  for  say  very  small  articles  and  then  a  sack 
of  sugar  and  a  sack  of  flour  and  a  case  of  milk,  how 
would  that  be  handled? 

A.  If  an  order  called  for  ten  pounds  of  sugar  and 
a  sack  of  spuds  and  some  other  bulky  things  not 
carried  in  large  quantities  at  the  store,  the  repacks, 
as  we  call  them,  would  be  put  up  in  the  main  store 
and  the  heavy  items  would  be  phoned  up  to  Fred 


vs.  F.  J.  Sullivan.  97 

(Testimony  of  H.  I.  O'Neill.) 

Frederickson  by  the  man  who  put  up  the  order,  and 
ask  him  to  put  so  and  so's  name  on  the  items  and 
set  them  at  the  door,  or  there  would  be  a  list  at- 
tached to  the  rest  of  the  merchandise  so  that  he 
could  go  to  the  warehouse  and  pick  up  the  rest  of 
the  stuff  short  on  the  order  as  we  never  carried 
any  such  large  stuff  in  the  main  store.     [84 — ^69] 

Q.  All  your  bulky  orders  such  as  sacks  and  cases 
were  filled  from  the  warehouse?        A.  Yes,  sir. 

Q.  Do  you  know  of  the  Carlisle  Packing  Com- 
pany order  filled  on  May  4,  1922?        A.  I  do. 

Q.  How  did  that  order  come  in? 

Mr.  RAY. — We  object  to  the  question.  If  the}^ 
have  any  records  let  us  see  them.  Where  is  the 
record  of  it? 

The  WITNEiS'S.— We  have  a  record  of  it.  I 
mailed  it  over  to  you,  Mr.  Donohoe. 

Q'.  What  did  you  mean  by  a  record? 

A.  I  mean  the  original  order  taken  by  the  clerk 
in  the  store  for  this  particular  order  that  the  ac- 
cident happened  with. 

Q.  What  were  Sullivan's  duties  in  relation  to  de- 
livering orders  from  either  the  store  or  warehouse? 

A.  He  would  come  into  the  store  and  go  back  to 
his  delivery  counter  and  pick  up  such  items  as  al- 
ready put  up  for  him  there,  and  if  there  was  an  or- 
der to  go  to  the  city  dock  Mr.  Anderson  would — 

Mr.  RAY. — Now,  your  Honor,  we  object  to  all 
this.  Let  us  get  down  to  the  accident.  We  submit 
it  is  an  awful  waste  of  time.     It  is  irrelevant. 

The  COURT. — I  fail  to  see  its  relevancy  but  he 
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may  answer.     Objection  overruled.     Exception  al- 
lowed. 

Mr.  DONOHOE.— Proceed. 

A.  Tell  him  to  take  it. 

Q.  And  was  Sullivan  subject  to  anybody's  orders 
in  regard  to  delivering  goods  from  either  the  ware- 
house or  store?        A.  Yes,  sir. 

Q.  Whose  orders  was  he? 

A.  He  was  subject  to  Mr.  Anderson's  orders  at 
the  store.     [85—70] 

Q.  And  whose  orders  at  the  warehouse? 

A.  Mr.  Frederickson's,  if  any. 

Q.  Did  Mr.  Sullivan  have  any  difficulty  with  Bud 
Anderson  in  the  store  about  deliveries  at  one  time 
during  this  recent  employment?        A.  He  did. 

Q.  Just  state  the  circumstances  of  that  and  what 
you  instructed  him? 

Mr.  RAY. — I  don't  know  the  relevancy  of  this. 
I  object  on  the  ground  that  it  is  incompetent,  irrele- 
vant and  immaterial. 

The  COURT.— Mr.  O'Neill  has  testified  that 
when  he  took  orders  from  the  main  store  they  were 
from  Mr.  Anderson.  I  think  the  objection  will 
have  to  be  sustained.     Exception  allowed. 

Q.  Did  you  have  a  conversation  with  Sullivan  on 
the  third  day  of  May,  1922,  in  regard  to  the  method 
of  delivering  things  from  the  store  by  wagon  or 
sled?        A.  I  did. 

Q.  Just  state  what  occurred? 

A.  I  came  in  the  store  about  half  past  eight  in  the 
morning  of  the  third  and  noticed  Sullivan  had  the 
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double-enders  still  out.  The  words  I  said  were 
*' Sully,  when  the  devil  are  you  going  to  hook  up 
the  wagon  instead  of  pulling  the  guts  out  of  this 
horse."  He  told  *me  he  had  the  wagon  down  to 
Pat  0 'Toole's  and  he  would  be  fixed  up  in  a  day  or 
two  and  I  said,  "That's  the  trouble  with  you,  you 
always  leave  it  to  the  last  moment." 

Q.  In  compliance  with  that  request,  did  Sulli- 
van produce  the  horse  and  wagon"? 

A.  He  had  the  horse  and  wagon  on  the  job  the 
next  morning. 

Q.  When  did  you  first  see  him  on  the  fourth  day 
of  May? 

A.  I  saw  him  passing  the  door  with  some  stuff  on 
the  wagon  for  the  Carlisle  Packing  Company. 
[86—71] 

Q.  Just  step  down  here  and  see  this  order? 

A.  It  is  the  order  that  is  supposed  to  have  the 
butter  and  eggs  on. 

Q.  I  hand  you  a  paper  marked  Defendant's  Ex- 
hibit "I,"  and  ask  you  what  those  two  pages  are; 
what  is  it? 

A.  It  is  an  order  for  groceries  from  the  Carlisle 
Packing  Company  to  be  delivered  to  their  cannery. 

Q.  What  date  is  it?        A.  May  4,  1922. 

Q.  Whose  handwriting  is  that? 

A.  Bud  Anderson's. 

Q.  Where  did  Bud  Anderson  work  at  that  time? 

A.  In  the  store  on  First  Street. 

Q.  Do  you  know  how  that  order  was  sent  up  to 
the  warehouse? 
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A.  It  had  to  be  sent  up  by  a  messenger.  That  is 
the  only  way  it  could  get  up  there. 

Mr.  DONOHOE.— We  offer  it  in  evidence  as  De- 
fendant's Exh.  "I." 

Mr.  RAY. — No  objection. 

The  €OURT.— It  will  be  admitted  as  Defendant's 
Exhibit   ''I." 

Q.  What  were  the  conditions  of  the  streets  of 
Cordova  as  to  snow  on  the  fourth  day  of  May,  1922  ? 

A.  First  Street  was  practicall}^  bare  of  snow  and 
there  was  very  little  snow  on  Second  Street,  and 
there  was  absolutely  no  snow  on  the  street  between 
the  warehouse  and  Second  iStreet.  This  street  from 
the  warehouse  door  (indicating  on  map)  which  is 
the  upper  end  of  this  place  was  absolutely  bare  of 
snow  and  down  along  this  street  is  very  little  snow. 
There  was  considerable  snow  down  here  for  the 
reason  it  was  shovelled  off  from  the  buildings. 
There'  is  always  a  lot  of  snow  shovelled  into  this 
street  every  year,  but  down  here  there  is  practi- 
cally no  snow.  This  street  was  absolutely  bare 
[87 — 72]  and  there  was  very  little  snow.  There 
was  some  snow  up  in  here. 

Q.  What  is  the  relative  grade  between  C  Street 
and  B  Street? 

A.  The  relative  grade:  It  is  a  very  slight  grade 
here  on  C  Street,  almost  level. 

Q.  What  is  the  grade  on  B  Street  from  the  ware- 
house down  to  First  Street? 

A.  It  is  about  thirteen  per  cent. 
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Q.  And  what  is  it  from  the  warehouse  up  to  Sec- 
ond Street?        A.  About  ten  per  cent. 

Q.  Do  these  items  appearing  on  Defendant's  Ex- 
hibit "I"  represent  the  order  of  goods  delivered 
by  the  Blum-O'Neill  Company  to  the  Carlisle  Pack- 
ing Company  on  May  fourth  and  in  delivering 
which  the  plaintiff  was  engaged  at  the  time  of  the 
accident?        A.  They  do. 

Q.  Were  there  any  of  those  items  delivered  di- 
rectly from  the  wharf  to  the  Carlisle  Packing  Com- 
pany, or  where  were  they  delivered  from? 

A.  With  the  exception  of  the  twenty  cases  of 
milk,  it  was  from  the  warehouse. 

Q.  Were  there  some  eggs? 

A.  There  were  come  cases,  of  eggs,  I  believe  ten 
cases  of  eggs. 

Q.  And  how  many  were  delivered  from  the  ware- 
house that  morning?        A.  The  whole  ten  cases. 

Q.  What  became  of  the  milk?  Where  did  those 
twenty  cases  of  milk  come  from? 

A.  It  was  delivered  by  Mr.  Sullivan  from  the 
dock  to  the  Carlisle  Packing  Company. 

Q.  You  got  a  consignment  on  a  ship  and  just 
transferred  it.     It  never  came  up  town  at  all? 

A.  That's  it.  You  have  Mr.  Sullivan's  signature 
there  where  he  signed  for  it.     [88 — 73] 

Q.  It  never  came  up  town  at  all?        A.  No,  sir. 

Q.  Who  in  your  organization  had  the  control 
and  supervision  of  your  delivery  outfit;  horses, 
wagons  and  automobiles?        A.  I  did. 
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Q.  Did  any  of  tlie  employees  have  any  supervi- 
sion or  control  over  that  branch  of  your  business? 

A.  No,  sir. 

Q.  And  who  is  the  person  that  actually  looked 
after  it? 

A.  The  delivery  man  looked  after  the  horses^ 
wagons — kept  them  in  shape. 

Q.  Did  Fred  Frederickson  have  any  authority 
Avhatever  over  your  horses  and  wagons  and  things 
you  used  for  delivery  of  goods?        A.  No,  sir. 

Q.  Did  he  ever  have  any  authority  to  direct  Sul- 
livan in  relation  to  the  horses  and  wagons? 

A.  He  never  did  it. 

Q.  He  never  had  such  authority?        A.  No,  sir. 

Q.  You  heard  Mr.  Sullivan  testifying  that  Fred- 
erickson ordered  him  to  change  from  the  sled  to  the 
wagon  on  the  third  day  of  May? 

A.  I  heard  him  say  that. 

Q.  Did  Frederickson  have  any  authority  to  make 
such  order? 

A.  He  certainly  did  not  and  Sully  knows  it. 

Q.  Just  state  what  authority,  if  any,  Frederick- 
son  had  over  Sullivan,  the  plaintiff  in  this  action? 

A.  I  would  not  call  it  authority  at  all.  He  would 
come  in  for  an  order  and  Fred  would  say,  "Here's 
an  order  for  Mrs.  Satterlee  or  something  for  the 
model";  that  is  all.     [89—74] 

Q.  Where  were  you  at  the  time  of  the  accident? 

A.  In  the  main  store. 

Q.  How  soon  did  you  learn  of  the  accident? 
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A.  I  got  to  the  hospital  just  about  the  time  Sully 
got  there.     I  went  right  up  to  the  hospital. 

Q.  Mr.  0  'Neill,  are  you  acquainted  with  Dudley 
G.  Allen?        A.  Yes,  sir. 

Q.  When  this  case  was  set  for  trial  did  you  make 
an  effort  to  locate  him  and  have  him  here  as  a  wit- 
ness?       A.  I  did. 

Q.  And  where  did  you  ascertain  where  he  was? 

Mr.  RAY. — We  object  to  that;  there  is  a  stipula- 
tion here.    We  object  to  that. 

Mr.  DONOHOE. — I  want  to  explain  how  we  came 
to  enter  into  a  rather  odd  stipulation  by  telegraph. 

The  COURT. — I  don't  think  it  is  necessary. 

A.  I  located  him  in  Portland. 

Q.  And  do  you  know  of  afterwards  wiring  him 
several  questions  to  be  answered,  on  stipulation 
with  attorneys  for  the  plaintiff?        A.  I  did. 

Mr.  RAY.— We  object  to  that. 

Mr.  DONOHOE.— I  want  to  prove  that  they  were 
telegraphed. 

The  COURT. — I  suppose  your  stipulation  covers 
most  of  the  questions  and  answers. 

Mr.  DONOHOE  (to  Mr.  POSTER).— Do  you  ad- 
mit that  the  Blum-O'Neill  Company  is  a  corpora- 
tion duly  organized  in  the  Territory  of  Alaska;  has 
paid  its  license  tax  and  so  forth? 

Mr.  POSTER.— Yes,  we  admit  all  that. 

The  COURT.— Let  the  record  show  that  the 
plaintiff  admits  that  the  defendant  is  a  duly  or- 
ganized corporation  and  has  paid  its  license  fee. 
[90—75] 
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Cross-examination  by  Mr.  RAY. 

Q.  In  making  up  your  returns  with  reference 
to  a  payment  of  licenses  to  the  clerk  of  this  court 
for  engaging  in  a  general  mercantile  business,  do 
you  include  the  business  transacted  in  jowv  ware- 
house ? 

A.  Yes,  it  is  all  one  business. 

Q.  And  you  sell  goods  there  at  retail? 

A.  No,  sir;  not  using  it  at  all  now. 

Q.  Now,  you  mean  this  present  day*? 

A.  Yes,  sir. 

Q.  How  about  May  4,  1922? 

A.  If  some  customer  like  Mrs.  Satterlee  hap- 
pened to  drop  in  there  for  something  she  got  it. 

Q.  You  say  you  have  no  license  for  the  warehouse 
as  distinguished  from  your  other  business? 

A.  No,  sir. 

Q.  You  say  Sullivan  would  report  at  the  store 
every  morning?        A.  Yes,  sir. 

Q.  You  had  how  many  employees? 

A.  Eight  or  ten. 

Q.  And  two  bookkeepers  to  take  care  of  the 
volume   of  business  transacted? 

A.  One  bookkeeper  and  filing  clerk. 

Q.  And  you  did  a  general  wholesale  and  retail 
business  ? 

A.  We  are  no  wholesale  store,  just  retail.  We 
are  not  recognized  as  wholesalers. 

Q.  This  Mr.  Dudley  Allen,  is  he  a  broker  known 
as  a  travelling  salesman?        A.  Yes,  sir. 

Q.  And  makes  Alaska  a  part  of  his  territory? 
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A.  Yes,  sir. 

Q.  And  gets  orders  from  you  and  Brown  and 
Hawkins  ? 

A.  He  don't  get  any  orders  from  us.     [91 — 76] 

Q.  Does  he  represent  the  National  Grrocery  Com- 
pany?       A.  No,  sir. 

Q.  Did  you  ever  buy  a  dollar's  worth  of  goods 
from  Dudley  Allen?        A.  No,  sir. 

Q.  Eiver  buy  any  True  Blue  Biscuits  from  him? 

A.  No,  sir.  There  was  some  eggs  we  got  and 
couldn't  use. 

Q.  Just  those  eggs?        A.  Yes,  sir. 

Q.  And  will  you  say  whether  he  depends  entirely 
upon  the  amoimt  of  sales  he  makes  for  his  com- 
pensation.    Does  he  work  on  a  commission  basis? 

A.  I  understand  he  does. 

Q.  You  didn't  witness  this  accident? 

A.  No,  sir. 

Q.  You  disclaim  liability  for  any  injury  this  man 
has  suffered  on  the  ground  that  a  man  working  with 
him  caused  the  injury,  or  that  he  assumed  the  risk 
of  his  employment.  That  is  possibly  a  question  of 
law  and  fact,  not  fair.  You  paid  Sullivan  $150  a 
month?        A.  Yes,  sir. 

Q.  And  have  paid  him  nothing  since  the  acci- 
dent? 

A.  I  paid  him  for  the  last  month  he  didn't  work. 

Q.  That  would  be  the  month  of  May? 

A.  Yes,  sir. 

Q.  Sullivan  had  been  connected  with  the  outfit. 
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Blum-O'Neill  and  S.  Blum  &  Co.,  off  and  on  for 

six  years  had  he  not? 

Mr.<  DONOHOE.— We  object  to  that  question. 

Mr.  EAY. — Well,  had  Sullivan  been  working  for 
the  Blum  family — 

Mr.  DONOHOE.— We  object  to  the  question  put 
in  that  wslj. 

The  COURT. — Objection  sustained.  Exception 
•allowed.     [92—77] 

Q.  Is  Mr.  Meyer  Blum  connected  with  the  com- 
pany at  Cordova?        A.  He  is. 

Q.  And  was  he  on  May  4,  1922?        A.  Yes,  sir. 

Q.  Y'ou  say  no  person  other  than  yourself  gave 
any  orders  or  directions  to  Sully? 

A.  Outside  of  in  the  manner  that  I  stated  a  while 
ago. 

Q.  Not  to  confuse  you  with  grocery  orders :  there 
were  no  directions  given  with  any  authority  of  yours 
to  Sullivan  by  any  other  employee? 

A.  Yes,  sir,  that's  right. 

Q.  And  if  Frederickson  said  to  Sully,  ''Take  this 
load  down  to  the  Carlisle  Packing  Company,"  he 
did  so  without  any  authority  from  you? 

A.  Yes,  sir. 

That  is  all. 
(By  Mr.  DONOHOE.) 

Q'.  Did  you  understand  the  last  question  of  Mr. 
Bay's?        A.  I  think  so. 

The  question  repeated. 

The  WITNESS.— Frederickson  had  the  right  to 
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tell  him  to  take  it  down  to  the  Carlisle  Packing 

Company. 

Q.  If  either  at  the  store  or  warehouse  there  was 
a  bill  of  goods  to  be  delivered  to  somebody,  Ander- 
son at  the  store  or  Frederickson  at  the  warehouse 
had  the  right  to  tell  him  to  deliver  those  things'? 

A.  Yes,  sir. 

Q.  That  is  as  far  as  any  direction  went"? 

A.  Yes,  sir.     [93—78] 

Q.  I  don't  know  whether  I  asked  you  before  or 
not,  did  Frederickson  have  any  authority  or  control 
over  your  horses  and  wagons  and  delivery  outfit? 

A.  No,  sir. 

That  is  all. 

Mr.  DONOHOE.— I  wish  to  ask  Mr.  O'Neill  a 
few  additional  questions. 

Q.  Does  the  Blum-O'Neill  Company  still  own  the 
wagon  Sully  was  driving  when  he  met  with  this  ac- 
cident"?       A.  Yes,  sir. 

Qi.  Have  you  recently  made  measurements  of  the 
wagon  bed?        A.  Yes,  sir. 

Q.  Will  you  state  the  dimensions  of  that  wagon 
bed? 

A.  Behind  the  seat  of  the  wagon,  G2  inches  long. 

Qi.  And  how  wide?        A.  Thirty-nine  inches. 

Q.  What  is  the  width  of  the  seat  ? 

A.  Fifteen  inches. 

Q.  What  is  the  space  in  the  wagon  bed  between 
the  seat  and  the  footboard?        A.  Four  inches. 

Q.  What  is  the  width  of  the  footboard? 

A.  Nine  inches. 
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Q.  You  heard  Mr.  Sullivan's  testimony  this  morn- 
ing that  Mr.  Frederickson  had  piled  or  assisted  in 
piling  four  cases  of  milk  and  three  cases  of  butter 
upon  the  seat  and  footboard.  Is  that  possible  to 
have  been  done?        A.  Impossible. 

Mr.  RAY.— ^Object  to  that. 

The  COURT. — He  can  testify  to  his  opinion. 
Objection  overruled.     Exception  allowed. 

Q.  What  are  the  dimensions  of  a  case  of  milk  ? 

A.  Nine  and  a  half  deep,  thirteen  by  twenty  long. 
[94_79] 

Q.  What  are  the  dimensions  of  a  case  of  butter? 

A.  Eight  inches  deep  and,  well  I  can't  say  posi- 
tively, sixteen  by  twenty  long. 

Q.  When  you  stated  in  answer  to  my  previous 
question,  it  would  be  impossible,  did  you  mean  any 
possibility  of  it  riding  there  with  the  wagon  in 
motion  ? 

A.  It  couldn't  stay  if  the  wagon  was  in  motion. 

Q.  Mr.  Sullivan  testified  that  this  additional  stuff 
he  speaks  of  was  to  go  to  the  store  to  be  kept  there 
to  fill  short  orders.  What  is  your  custom  as  to  hav- 
ing three  cases  of  butter  at  the  store  at  the  same 
time?        A.  We  never  had  that  much. 

Q.  And  the  milk? 

A.  We  would  have  two  or  three  cases  of  milk. 

Q.  How  much  does  a  case  of  butter  weigh? 

A.  Sixty  pounds. 

Q.  And  a  case  of  milk?        A.  Sixty-five  pounds. 
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Q.  What  kind  of  wood  is  the  wagon  made  of  ? 
A.  I  couldn't  say. 
That  is  all. 
Witness  excused.     [95 — 80] 

Testimony  of  Fred  Frederickson,  for  Defendant. 

FEED  FEEDERICKSON,  called  and  sworn  as  a 
witness  in  behalf  of  the  defendant,  testified  as 
follows : 

Direct  examination  by  Mr.  DONOHOE. 

Q.  State  your  name  and  age? 

A.  Fred  Frederickson,  33  years  old. 

Q:  Where  do  you  reside?        A.  Cordova. 

Q.  Are  you  acquainted  with  Mr.  Sullivan? 

A.  I  am. 

Q.  How  long  have  you  been  acquainted  with 
him?        A.  Since  1918. 

Q.  Are  you  acquainted  with  Mr.  Harry  O'Neill? 

A.  Yes,  sir,  I  am. 

Q.  How  long  have  you  been  acquainted  with  him  ? 

A.  Since  1917. 

Q.  And  you  are  acquainted  with  the  corporation, 
Blum-O'Neill  Company?        A.  I  am. 

Q.  Were  you  employed  in  Cordova  by  the  Blum- 
O'Neill  Company  from  October,  1921,  to  and  includ- 
ing the  fourth  day  of  May,  1922?        A.  I  was. 

Qi.  In  what  capacity?        A.  As  warehouseman. 

Q.  Who  employed  you?        A.  Mr.  O'Neill. 

■Q.  Where  did  you  draw  your  salary? 

A.  Firom   the   Blum-O'Neill   Company. 

Q.  What  part  of  it? 
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A.  At  the  office  in  the  general  store.     [96 — 81] 

Q.  Is  there  a  telephone  communication  between 
the  office,  general  store  and  warehouse  ? 

A.  There  was  telephone  communications,  yes,  sir. 

Q.  Do  you  know  in  what  service  the  plaintiff  was 
engaged  in  while  working  for  the  Blum-O'Neill 
Company  between  October,  1921,  and  the  fourth 
day  of  May,  1922?        A.  As  a  deliveryman. 

Q.  What  were  your  duties  as  warehouseman? 

A.  To  check  the  incoming  and  outgoing  freight; 
to  keep  the  house  clean  and  orderly;  keep  the  stuff 
in  piles,  segregate  it.  Also  put  up  the  rail  freight, 
the  packing ;  kept  the  fires  going. 

Q.  Under  whose  supervision  were  you? 

A.  Mr.  O'Neill's. 

'Q.  Did  Mr.  O'Neill  visit  the  warehouse  often? 

A.  Every  day. 

Q.  What  did  you  know  Mr.  O'Neill  to  be  in  this 
organization?        A.  Manager. 

Q.  Anid  you  say  he  visited  the  warehouse  every 
day  ?        A.  He  did. 

Q.  For  what  purpose? 

A.  To  give  me  instructions. 

Q.  And  you  conducted  the  warehouse  under  his 
instructions  ? 

A.  To  the  best  of  my  ability,  yes,  sir. 

Q.  When  you  were  in  doubt  on  any  question  or 
method  of  doing  your  business  what  did  you  do,  if 
anything?        A.  Called  him  up. 

'Q.  Who?        A.  Mr.  O'Neill. 

Q.  How  did  you  call  him  up? 
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A.  By  telephone.     [97—82] 

Q.  For  what  purpose? 

A.  To  find  what  he  wanted,  what  he  wanted  to  do 
in  the  matter  at  hand. 

Q.  State  some  instances  in  which  you  would  con- 
sult Mr.  O'Neill? 

Mr.  RAY. — We*  object  to  the  question.  Incompe- 
tent, irrelevant  and  immaterial. 

The  COURT. — O.bjection  overruled.  Exception 
allowed. 

A.  If  I  was  filling  an  order  for  the  railroad ;  if  I 
was  in  doubt  as  to  what  brand  of  goods  was  wanted 
to  be  put  up,  I  would  call  him  up  and  ask  his  advice. 

Q.  Were  you  authorized  to  sell  small  articles  in 
the  store? 

A.  In  case  somebody  happened  to  drop  in. 

Q.  Did  you  make  some  sales? 

A.  Once  in  a  while. 

Q.  Was  it  your  duty  to  go  to  the  restaurants 
and  get  their  orders  daily? 

A.  I  generally  called  on  them,  yes,  sir. 

Q.  And  you  delivered  that  direct  from  the  ware- 
house ? 

A.  Yes,  unless  it  had  to  go  from  the  store. 

Q.  What  would  you  do  with  the  charge  slips 
for  goods  like  you  delivered,  for  instance  to  the 
Model  Restaurant? 

A.  I  would  put  them  in  the  back  of  the  bill-book. 

Q.  Then  what  would  become  of  them? 

Mr.  RAY. — We  object  to  this  as  immaterial. 
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The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  The  bookkeeper  would  gather  them  up  every 
day. 

Q.  Did  you  have  any  authority  to  direct  Sullivan 
in  the  performance  of  his  work  other  than  to  tell 
him  when  you  had  goods  to  go  out? 

A.  No,  sir,  I  generally  called  up  the  store  in  case 
I  had  something  to  deliver  and  couldn't  deliver  it 
myself.     [98^83] 

Q.  And  what  would  be  the  result  of  that? 

A.  They  would  send  Sullivan  up  and  he  would 
come  and  take  it. 

Q.  Mr.  Sullivan,  in  his  testimony  this  morning, 
if  1  remember  rightly,  seemed  to  state  that  he  was 
directly  under  your  supervision  and  control.  Is 
that  true?        A.  It  is  not. 

Q.  And  he  stated,  I  believe,  that  he  reported  to 
3'ou  practically  for  everything.    Is  that  true? 

A.  No,  sir. 

Q.  To  what  extent  have  you  ever  during  the 
period  between  the  month  of  October,  1921,  and 
the  fourth  of  May,  1922,  ordered  or  directed  Sul- 
livan ? 

A.  I  never  gave  him  any  orders,  except  when 
he  stepped  in  and  I  had  something  to  deliver.  He 
would  take  it.     I  would  tell  him  about  it. 

Q.  How  were  these  orders  filled  in  reference  to 
y(.>ur  warehouse  and  in  reference  to  the  store 
where  an  order  was  turned  into  the  store? 

A.  The  repacks  were  filled  at  the  store  and  de- 
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livered  from  there.     The  heavies  were  picked  up 

at  the  warehouse  by  Sullivan. 

Q.  What  do  you  mean  by  the  "heavies'"? 

A.  Full  cases,  or  sometimes  half  cases  or  sacks 
of  flour  or  spuds. 

Q.  Full  sacks?        A.  Yes,  sir. 

Q.  Did  you  have  any  control  or  supervision  over 
the  delivery  apparatus,  the  horses,  wagons,  auto- 
mobiles ? 

Mr.  RAY. — Object  to  the  question — it's  leading. 

The  COURT. — Objection  overruled.  Exception 
allowed.        A.  None.     [99--84] 

Q.  Did  you  ever,  at  any  time,  direct  Sullivan  in 
connection  with  the  horses  and  wagons  or  sleds 
and  automobiles'?        A.  I  never  did. 

Q.  You  were  in  the  courtroom  this  morning  when 
Sullivan  was  on  the  stand?        A.  I  was. 

Q.  You  heard  him  testify  that  you  had  told  him 
on  the  third  day  of  May  to  hitch  up  the  horse  to 
the  wagon  the  next  day  and  abandon  the  sled. 
Did  you  give  any  such  order  ?        A.  I  did  not. 

Q.  Did  you  have  any  conversation  at  all  with 
him  that  evening?        A.  I  did. 

Q.  Just  state  that  conversation? 

A.  He  said,  "I  think  I  will  have  the  wagon  out 
to-morrow,"  and  I  said,  "Is  that  so?"  He  said, 
"Yes,  Mr.  O'Neill  gave  me  instructions  to  get  the 
wagon  out." 

Q.  You  and  Sullivan  were  very  good  friends, 
were  vou  not?        A.  Yes,  sir. 
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■Q.  And  you  continued  to  be  very  friendly  with  him 
until  after  this  suit  was  brought?         A.  I  did. 

Q.  Do  you  remember  Sullivan  coming  to  the 
warehouse  on  the  morning  of  the  fourth  of  May? 

A.  Yes,  sir. 

Q.  Did  he  take  a  load  of  goods  from  the  ware- 
house?       A.  Yes,  sir. 

Q.  You  said  that  the  term  "repacks"  were  put 
up  at  the  store,  C  and  First  Streets,  and  the  heavies 
were  put  up  by  you  at  the  warehouse.  How  did 
you  iearn  what  heavies  were  to  be  put  up? 

A.  On  local  orders  you  mean? 

Q.  Yes.     [100—85] 

A.  They  were  either  phoned  up  or  a  memoran- 
dum sent  up. 

Q.  Who  were  those  memorandums  sent  up  by? 

A.  AVhoever  happened  to  come  up. 

Q.  The  deliveryman,  did  he  bring  any  up? 

A.  Sometimes. 

Q.  And  you  would  fill  it  up  there? 

A.  Yes,  sir. 

Q.  What  time  did  Sullivan  appear  at  the  store 
on  the  fourth  day  of  May?        A.  I  don't  know. 

Q.  I  mean,  appear  at  the  warehouse? 

A.  At  nine  o'clock,  or  a  little  before. 

Q.  Did  he  take  any  goods  from  the  warehouse 
to  the  Carlisle  Packing  Company?        A.  He  did. 

Q.  Did  he  take  a  wagon  load? 

A.  About  that,  I  guess. 

Q.  Was  there  anything  said  about  the  remaining 
part  when  he  loaded  on  the  first  load? 
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A.  Yes,  lie  said  he  was  coming  back  to  get  the 
3'est  of  it. 

Q.  How  did  he  go  after  he  left  the  warehouse 
on  the  first  trip?        A.  On  leaving  the  warehouse? 

Q.  Yes. 

A.  He  went  down  B  to  First,  and  then  down  to 
Carlisle. 

Q.  When  did  he  return.     How  long  after? 

A.  About  an  hour  and  a  half  or  an  hour  and 
three-quarters. 

Q.  How  did  he  come  back? 

A.  He  came  down  to  the  warehouse  from  Second 
Street. 

Q.  And  he  pleads  in  his  complaint  that  you 
ordered  him  to  back  his  wagon  in.  Was  there 
anything  done  about  that? 

A.  I  didn't  say  anything  about  it  at  all.  He 
backed  in.     [101—86] 

Q.  And  you  had  the  balance  of  the  Carlisle  out- 
fit on  a  truck  there?        A.  I  did. 

Q.  Who  loaded  it  on  the  wagon? 

A.  T  helped  Sully  load  it  on. 

Q.  What  did  that  load  consist  of? 

A.  Six  cases  of  eggs. 

Q.  Just  describe  how  those  six  cases  of  eggs 
were  loaded? 

A.  There  were  three  cases  shoved  up  in  front 
toward  the  dashboard  and  three  cases  behind  them 
again,  and  then  four  boxes  of  toast;  sack  of  split 
peas;  sack  of  Jap  rice,  set  on  top  of  the  rice. 
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Q.  The  eggs  extended  back — how  long  is  a  case 
of  eggs?        A.  Two  feet  four  inches. 

Q.  And  there  were  two  cases,  end  to  end? 

A.  Yes,  sir. 

Q.  And  it  took  up  four  feet,  eight  inches? 

A.  Yes,  sir. 

Q.  Now,  what  was  behind  the  eggs  on  the  floor 
of  the  bed? 

A.  1  don't  remember  exactly  but  I  think  that 
the  tailboard — there  was  some  toast  sitting  on  the 
tailboard  up  against  the  eggs. 

Q.  And  how  big  is  a  case  of  toast? 

A.  Cubic  dimensions? 

Q.  No,  dimensions,  not  cubic  contents? 

A.  About  one  foot  five  by  one  foot  six  by  one 
foot  ten. 

Qi.  That  is  one  foot  five  in  width,  hj  one  foot 
six  in  breadth  and  what  is  the  length? 

A.  About  one  foot  ten. 

y.  Now  you  say  there  were  some  cases  of  toast 
piled  on  the  eggs?        A.  Yes,  sir. 

Q.  Were  they  in  the  front  or  behind  the  seat? 

A.  Behind  the  seat.     [102—87] 

Q.  Was  there  any  part  of  the  load  piled  on  the 
seat?        A.  No,  sir. 

Q.  Any  part  piled  on  the  dashboard  or  footboard  ? 

A.  No,  sir. 

Q.  What  would  be  the  weight  of  those  supplies 
you  had  put  on  the  wagon? 

A.  Not  more  than  850  pounds.     You  understand 
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the  toast  was  big  and  bulky  and  might  have  looked 

more, 

Q.  Was  there  anybody  else  present  there  besides 
you  and  Sullivan  when  you  were  loading  this  wagon  ? 

A.  Yes,  Dudley  Allen. 

Q.  He's  a  salesman,  is  he?        A.  Yes,  sir. 

Q.  And  did  he  remain  there  all  the  time  until  you 
loaded  the  wagon?        A.  Yes,  sir. 

Q.  What  was  said  by  you  and  Sully  after  the 
wagon  was  loaded? 

A.  There  were  several  things  said:  I  remember 
one  thing  in  particular, 

Q.  In  reference  to  the  wagon  or  shipment  of 
goods  ? 

A.  Yes,  I  said  ''Sully,  if  I  were  3^u  I  would 
drive  up  on  Second  Street." 

Q,  What  did  he  answer? 

A.  "No,"  he  said,  "I  think  it  is  easy  to  go  to 
First  Street.  It  is  only  a  little  ways  and  it  is  down 
hill," 

Q.  What  else  did  Sullivan  say  in  your  and  Dudley 
Allen's  presence  in  regard  to  taking  any  additional 
supplies,  if  anything? 

A,  He  remarked  that  they  asked  him  to  bring 
down  a  case  of  milk  when  he  came  from  the  store. 

Q.  What  did  Sullivan  do  with  reference  to  that, 
if  anything? 

A.  He  went  and  got  a  case  of  milk  and  put  it  on 
the  wagon, 

Q,  Did  you  say  anything  about  that  case  of  milk? 

A,  I  suggested  that  he  had  load  enough  and  if 
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they  needed  it  bad  they  could  come  up  and  get  it. 

[103—88] 

Q.  What  did  he  say? 
.  A.  He  said  "One  case  more  or  less  doesn't  matter. 
I  can  take  it." 

Q.  Well,  did  he  take  it? 

A.  Yes,  he  put  it  on  the  seat;  on  the  left-hand 
side. 

Q.  Then  what  did  he  do,  if  anything? 

A.  He  drove  away. 

Q.  How  did  he  get  into  the  wagon? 

A.  He  climbed  up  on  the  seat. 

Q.  On  which  end  of  the  seat  was  he  sitting? 

A.  On  the  right-hand  side. 

Q.  Was  there  a  brake  on  the  wagon? 

A.  There  was. 

Q.  Did  Sullivan  stop  after  he  started  from  the 
door  until  he  was  run  over?        A.  He  did  not. 

Q.  What  was  the  condition  of  the  street  from  the 
warehouse  up  to  Second  Street  as  to  snow? 

A.  Absolutely  bare. 

Q.  No  snow  at  all  ?        A.  No,  sir. 

Q.  You  heard  Sullivan's  testimony  that  you  called 
him  to  stop  after  he  got  away  twenty  feet.  Is  that 
true  or  false?        A.  It  is  false? 

Q.  Did  you  load  on  any  additional  supplies  at  all  ? 

A.  I  did  not,  after  we  finished  loading  the  load. 

Q.  And  tliat  load  going  to  Carlisle  had  no  milk  or 
butter?        A.  It  did  not. 

Q.  And  you  say  this  last  case — after  you  got 
through  loading  the  Carlisle  stuff  that  SuUy  said 
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they  wanted  a  case  of  milk  down  at  the  store  and 

he  would  take  it?        A.  Yes,  sir. 

Q.  Whereabouts  was  this  milk  piled  ? 

A.  On  the  other  side  of  the  warehouse.     [104 — 89] 

Q.  How  wide  is  the  warehouse  ?        A.  Fifty  feet. 

Q.  I  don't  know  whether  I  asked  you  this  ques- 
tion, did  you  have  or  was  it  any  part  of  your  duties 
to  look  after  the  sleds  and  wagons  and  horses? 

A.  N'o,  sir. 

Q.  Did  you  at  any  time  exercise  any  authority 
over  that  branch  of  the  business?        A.  No,  sir. 

Q.  Did  you,  while  up  at  the  warehouse,  at  any 
time  between  October,  1921,  and  the  fourth  of  May, 
1922,  ever  hire  or  pay  off  any  men  that  worked 
there  at  the  warehouse?        A.  No,  sir. 

Q:  You  never  did  ?        A.  No,  sir. 

Q.  You  never  had  any  such  authority? 

A.  No,  sir. 

Q.  You  heard  Mr.  Sullivan's  testimony  in  which 
he  stated  that  you  had  hired  and  paid  off  men  on 
short  jobs.     Is  that  true  or  false?        A.  It  is  false. 

Q.  This  load  that  Sullivan  took  on  before  he  put 
on  this  case  of  milk.  Was  that  a  perfectly  safe 
load?        A.  I  would  consider  it  so. 

Q.  Do  you  remember  visiting  Sullivan  at  the 
hospital  a  few  days  after  he  was  hurt  ? 

A.  I  do. 

Q.  You  had  a  conversation  with  him? 

A.  I  had  several  conversations  with  him. 

Q.  Did  you  visit  him  very  frequently  in  the  hos- 
pital?       A.  Yes,  sir.     [105—90] 
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Q.  And  did  Sullivan  come  around  to  the  ware- 
house and  chat  with  you?    A.  Yes,  sir. 

Q.  Did  he  ever  at  any  time  claim  to  you  that  his 
Accident  was  caused  by  your  putting  on  any  addi- 
tional boxes  on  the  wagon  t 

Mr.  RAY. — We  object  to  the  question. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  No,  sir. 

Q.  I  will  ask  you  this,  that  at  the  time  you 
visited  Sullivan  in  the  hospital  in  Cordova  a  couple 
of  days  after  the  accident  if  you  and  he  being 
present  and  no  other  persons  if  you  had  a  con- 
versation in  substance  as  follows:  "You  said  to 
Sullivan  'How  did  it  happen,  was  it  the  horse's 
fault'  and  Sullivan  said  'No,  it  was  not  the  horse's 
fault,  it  was  the  street's  fault.'  "  Did  such  a  con- 
versation and  statement  take  place  I 

A.  Yes,  isir. 

Q.  Did  you  ever  at  any  time  instruct  Sullivan 
how  to  load  groceries  on  the  wagon  that  was  going 
out? 

A.  I  never  instructed  him.  I  loaded  him  some 
times. 

Q.  Did  you  instruct  him  how  to  do  it? 

A.  If  I  saw  a  better  way  than  he  was  doing,  I 
would  probably  suggest  it. 

Q.  When  there  was  (Considerable  goods  to  go  out 
you  helped  put  them  on?        A.  Yes,  sir. 

Q.  And  you  did  so  with  the  Carlisle  order  this 
morning?        A.  Yes,  sir. 
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That  is  all.     [106^91] 

Cross-examination  by  Mr.  RAY. 

Q.  W'hen  an  order  came  up  to  the  warehouse,  be- 
fore you  said  anything  to  Mr.  Sullivan  about  it 
you  would  telephone  to  the  store  and  ask  their  ad- 
vice whether  Mr.  Sullivan  should  deliver  that  load 
or  not?        A.  I  don't  quite  understand  you. 

Q.  Are  you  sure  you  didn't  understand  that  ques- 
tion? I  will  repeat  the  question:  Before  you  evei- 
suggested,  to  use  your  language,  to  Mr.  Sullivan 
that  he  take  a  load  of  groceries  from  the  warehouse 
would  you  call  up  the  store  and  ask  advice  about  it? 

A.  If  Mr.  Sullivan  was  down  there,  yes. 

Q.  If  Mr.  Sullivan  was  at  the  warehouse  before 
you  permitted  him  to  depart  with  a  load  of  groceries, 
in  carrying  out  an  order,  would  you  call  up  the  store 
and  ask  whether  he  could  take  that  order  out? 

A.  N'o,  Mr.  Sullivan  was  the  deliveryman  and  he 
would  take  out  the  orders  that  were  ready  to  go. 

Q.  Did  you  ever  telephone  to  the  store  and  ask 
them  whether  Mr.  Sullivan  should  take  a  load  down 
to  the  Carlisle  Packing  Co.?        A.  Yes,  sir. 

Q.  On  May  fourth? 

A.  Yes,  sir,  it  was  done  on  May  3d. 

Q.  Then  you  had  the  Carlisle  order  on  May  3d. 

A.  Yes,  sir. 

Q.  And  did  you  say  there  is  an  order  for  the 
Carlisle  Packing  Company  to  be  delivered  to-mor- 
row? 

A.  They  sent  him  up  from  the  store  to  take  the 
order. 
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Q.  And  you  said  nothing  to  Mr.  Sullivan  the 
evening  before  about  this  ?       A.  No,  sir.     [107 — 92] 

Q.  And  as  far  as  you  knew,  he  had  no  knowledge 
of  the  order  until  the  next  morning?        A.  No,  sir. 

Q.  So  you  didn't  say  on  May  third,  after  you  had 
knowledge  of  this  Carlisle  order  that  you  had  better 
put  on  wheels  to-morrow;  you  have  an  order  to 
take  to  the  Carlisle  Packing  Co.  % 

A.  I  never  said  that  ? 

Q.  He  had  a  pretty  good  load? 

A.  He  had  some,  yes. 

Q.  You  said  he  had  load  enough  and  it  would 
be  better  for  him  to  go  up  the  hill  to  Second  Street? 

A.  Yes,  sir. 

Q.  And  you  made  that  suggestion  ?        A.  Yes,  sir. 

Q.  At  the  time  you  went  to  the  hospital  Sully 
was  lying  on  his  back  ?        A.  Yes,  sir. 

Q.  And  you  were  friendly  with  Sullivan? 

A.  Always  was. 

Q.  You  didn't  go  to  the  hospital  for  the  express 
purpose  of  getting  something  which  you  could  testify 
to?        A.  No,  sir. 

Q.  You  are  still  in  the  employ  of  the  corporation  ? 

A.  Yes,  sir. 

Q.  A  stockholder?        A.  I  have  a  few  shares. 

Q.  How  long  were  you  warehouseman? 

A.  Since  February,  1919. 

Q.  Have  you  kept  a  stock  account,  inventory  ac- 
count ? 

A.  We  took  inventory  once  a  3^ear.     [108 — 93] 
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Q.  Did  you  keep  a  stock  account  of  what  goods 
you  had  in  the  inventory  ? 

A.  I  checked  it  in  and  checked  it  out. 

Q.  Where  would  that  report  go,  to  the  main  of- 
fice?       A.  Yes,  sir. 

Q.  You  heard  Mrs.  Satterlee  say  something  about 
purchasing  some  articles  at  the  warehouse? 

A.  Yes,  sir. 

Q.  Was  there  any  license  there? 

A.  We  didn't  conduct  a  retail  store. 

Q.  What  was  done  with  the  money? 

A.  It  went  to  the  company. 

Q.  And  you  made  no  account  of  the  money  as 
warehouseman,  but  did  account  as  salesman? 

A.  As  warehouseman. 

Q.  You  were  working  as  a  salesman? 

A.  I  am  not  a  salesman. 

Q.  You  were  in  charge  of  the  warehouse,  selling 
goods.     You  were  the  salesman  ? 

A.  A  salesman  is  a  man  who  travels  and  sells 
things. 

Q.  Don't  you  have  salesmen  in  the  store? 

A.  YeiS,  sir. 

Q.  And  you  were  up  there  as  a  warehouseman? 

A.  Yes,  sir. 

Q.  And  not  as  a  salesman?        A.  No,  sir. 

Q.  You'  say  that  Dudley  Allen  was  there.  Was 
Mr.  Allen  there  at  the  time  you  say  Sully  went 
back  and  got  the  case  of  cream?        A.  Yes,  sir. 

Q.  There  talking  with  you? 

A.  Yes,  sir.     [109—94] 
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Q.  And  was  he  there  all  the  time  while  the  load 
was  being  put  on  ?        A.  Yes,  sir. 

Q.  You  saw  the  accident?        A.  Yes,  sir. 

Q.  Mr.  Allen  and  yourself  stood  in  the  doorway? 

A.  Yes,  sir. 

Q.  He  wasn  't  half  way  up  the  block  and  saw  Sully 
coming  along  and  said  "Hollo,  Sully." 

A.  Ko,  sir. 

That  is  all. 

The  witness  excused.     [110 — 95] 

Testimony  of  Harold  Lund,  for  Defendant. 

HAROLD  LUN'D,  called  and  sworn  as  a  witness 
in  behalf  of  defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  DONOHOE. 

Q.  State  your  name  and  age? 

A.  Harold   Lund,  fifty-three. 

Q.  Where  do  you  reside?        A.  Cordova. 

Q.  How  long  have  you  resided  in  Cordova? 

A.  Fifteen  years. 

Q.  Are  you  acquainted  with  Florence  Sullivan, 
the  plaintiff  in  this  action?        A.  I  am. 

Q.  Where  were  you  about  eleven  o'clock  in  the 
forenoon  of  May  4,  1922? 

A.  On  the  corner  of  First  and  B  Streets. 

Q.  Were  you  standing  on  the  sidewalk  at  that 
time?        A.  Yes,  sir. 

Q.  Did  you  see  the  Blum-O'Neill  delivery  wagon 
with  Mr.  iSullivan  in  it  coming  down  the  hill  ? 

A.  Yes,  sir. 

Q.  What  first  attracted  your  attention  to  it? 
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A.  Well,  I  saw  the  horse  jump. 

Q.  Did  you  see  Mr.  iSuUivan  at  that  time*? 

A.  I  did. 

Q.  Where  was  he*?        A.  On  the  seat. 

Q.  And  shortly  after  that  what  happened? 

A.  Shortly  after  that  I  didn't  see  him.  I  stepped 
out  into  the  center  of  the  street  and  he  was  on  the 
side  of  the  wagon,  outside  the  wagon,  trying  to  get 
back  on  the  wagon. 

Q.  How  far  was  this  from  the  cross-walk? 

A.  I  don't  know,  it  was  between  the  warehouse 
and  there.     [Ill — ^96]- 

Q.  What  would  you  say  it  was,  seventy  or  eighty 
feet? 

A.  I  should  judge  it  would  be  nearer  sixty  feet 
from  the  cross-walk  to  the  warehouse. 

Q.  What  was  his  position? 

A.  He  was  on  the  side  of  the  wagon.  He  was 
working  himself  back  and  I  thought  he  was  going 
to  make  it.  He  finally  got  his  foot  on  the  front  side 
of  the  wheel.  He  was  getting  on  the  seat  again. 
I  thought  he  was  going  to  make  it,  but  when  he  got 
down  about  to  the  cross-walk  the  wagon  went  into 
a  snow  cut  that  was  right  there  at  the  cross-walk 
and  he  slid  down  off  and  the  wheel  went  over  his 
leg. 

Q.  When  you  first  saw  him  he  was  working  his 
way  back  up  on  the  wagon?        A.  Yes,  sir. 

Q.  What  would  you  say,  could  he  have  let  go  of 
the  wagon  and  been  perfectly  safe? 

A.  Yes,  I  think  he  could  have  let  go  of  the  wagon. 
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Q.  This  was  after  he  was  entirely  out  of  the 
wagon?        A.  Yes,  sir. 

Q.  Are  you  a  member  of  the  city  council'? 

A.  Yes,  sir. 

Q.  You  are  chairman  of  the  street  committee? 

A.  Yes,  sir. 

Q.  Is  it  a  portion  of  your  duties  to  observe 
streets  in  Cordova?        A.  Yes,  sir. 

Q.  What  would  you  say  as  to  the  condition  of  B 
Street  from  First  up  to  the  alley  at  the  door  of  the 
Blum-0  'Neill  warehouse  ? 

A  It  was  not  in  very  good  condition. 

Q.  What  was  on  it? 

A.  There  was  considerable  snow  there.  There 
are  two  buildings  with  flat  roofs  and  they  keep 
those  shoveled  off  and  then  they  cut  a  trail  through 
that  so  that  you  can  get  through.     [112 — ^97] 

Q.  What  would  you  say  about  it  from  the  door 
of  the  Blum-O'Neill  warehouse  up  to  Second  Street? 

A.  That  was  in  good  condition. 

Q.  Any  snow  on  it? 

A.  If  there  was,  very  little. 

Q.  And  along  iSecond  Street  to  €  Street,  what 
was  that  condition?        A.  Good. 

Q.  And  C  Street  to  First?        A.  Good. 

Q.  You  had  occasion  to  observe  those  streets? 

A.  I  had  men  working  all  winter,  more  or  less. 

Q.  What  would  you  say  whether  driving  the 
Blum-O'Neill  Avagon  up  the  hill  to  Second  Street 
as  to  whether  that  would  be  a  safer  or  more  danaer- 
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Mr.  RAY. — ^Object  to  the  question.  Calls  for  a 
conclusion  of  the  witness. 

The  COURT. — Objection  sustained.  Exception 
allowed. 

Q.  What  would  you  say  from  your  observation, 
Mr.  Lund,  whether  it  was  safe  to  drive  a  wagon 
such  as  the  Blum-0  'Neill  wagon  down  from  the 
Blum  warehouse  to  First  Street  on  the  fourth  day 
of  May,  1922? 

Mr.  RAY. — Same  objection. 

The  COURT. — Objection  sustained.  Exception 
allowed. 

Q.  What  would  you  say  as  to  the  grade  of  B 
Street  from  the  cross-walk  on  First  Street  up  to 
the  middle  of  the  warehouse*? 

A.  The  city  engineer  gives  me  12  7/8  per  cent. 

Q.  And  from  the  warehouse  up  to  Second  Street  *? 

A.  The  city  plans  show  the  same  but  it  is  not.  I 
should  judge  it  is  about  ten  per  cent. 

Q.  That  would  make  three  per  cent  difference? 

A.  Yes,  on  the  other  half  of  the  block.  [113—98] 

Q.  After  reaching  Second  Street  and  going  down 
toward  C  Street  and  then  to  First  Street,  how  is 
the  grade  as  to  being  steep  or  otherwise? 

Mr.  RAY. — We  object  for  the  reason  that  this 
is  incompetent,  irrelevant  and  immaterial. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  The  grade  is  about  five  per  cent,  a  slight 
grade. 

Q.  It  is  an  easy  street? 
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A.  Yes,  you  can  go  up  there  with  a  load  easier 
than  the  other  place. 

That  is  all. 

Cross-examination  by  Mr,  RAY. 

Q.  What  is  your  business? 

A.  Carpenter  and  builder. 

Q.  Did  you  drive  a  horse  around  the  streets  of 
Cordova  on  the  4th  day  of  May?  Ever  drive  a 
horse  around  the  streets  of  Cordova? 

A.  No,  sir. 

Q.  Never  acted  as  a  deliveryman? 

A.  No,  sir,  never  did  any  delivering. 

Q.  You  say  that  when  you  first  noticed  Stilly 
he  was  behind  the  wagon? 

A.  No,  sir,  he  was  sitting  on  the  seat. 

Q.  Then  what  did  you  notice? 

A.  Why,  he  shifted  from  the  right-hand  side  to 
the  left-hand  side  and  the  wagon  tipped  and  he 
went  off. 

Q.  Any  boxes  fall  off  with  him? 

A.  I  didn't  notice  any  boxes.  The  only  box — 
when  I  picked  him  up  there  was  one  box  laying- 
there.     [114—99] 

Q.  Where  was  that  box? 

A.  On  First  Street  across  the  walk. 

Q.  How  far  would  that  be  from  the  warehouse 
door  ?        A.  One  hundred  and  fourteen  feet. 

Q.  Did  3^ou  see  a  box  hit  the  horse  and  cause 
him  to  jump? 

A.  I  didn't  see  anything  like  that? 

Q.  What  direction  did  Sully  come  off  the  wagon? 
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A.  The  right-hand  side. 

Q.  How  close  was  he  to  the  wagon? 

A.  He  was  in  the  cut.     He  was  close. 

Q.  He  was  running  alongside  the  wagon? 

A.  He  had  his  hand  alongside  the  wagon  drag- 
ging himself  up  again. 

Q'.  Was  the  horse  making  any  more  jumps'? 

A.  No,  he  was  shaking  his  head  but  he  wasn't 
jumping. 

Q.  He  had  quite  a  load? 

A.  Looked  like  quite  a  load. 

Q.  You  didn't  notice  any  boxes  on  the  footboard? 

A.  I  didn't  see  any. 

Q.  Did  you  see  Sully  under  the  wheels? 

A.  Yes,  I  saw  the  both  wheels  on  both  sides  go 
over  him.  The  front  wheel  went  over  him  and  the 
last  wheel  went  over  him. 

Q.  You  didn't  see  him  rolled  along  like  a  log? 

A.  No. 

Q.  How  high  was  the  bank  of  snow? 

A.  It  stood  six  or  seven  feet  high  for  half  a  block. 

Q.  And  how  far  would  that  bank  extend? 

A.  It  left  a  driveway  of  ten  feet.  The  street  is 
thirty  feet.  It  left  an  open  cut  of  snow  about  ten 
feet.     [115—100] 

Q.  How  high  the  snow? 

A.  Six  or  seven  feet. 

Q.  You  gave  the  distance  from  where  you  were 
standing  and  the  warehouse  ? 

A.  Yes,  114  feet. 
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Q.  You  haven't  looked  up  the  grades  of  the 
streets  ? 

A.  I  have  been  street  commissioner  for  two  years 
and  know  the  streets. 

Q.  You  presumably  do  work  for  Blum-O'Neill 
as  for  others? 

A.  I  get  most  of  their  work,  but  I  don't  get  it 
all. 

That  is  all. 

Witness  excused.     [116 — 101] 

Testimony  of  W.  J.  Kavanaugh,  for  Defendant. 

W.  J.  KAVANAUGH,  called  and  sworn  as  a  wit- 
ness in  behalf  of  defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  DONOHOE. 

Q.  State  your  name  and  age* 

A.  Thirty-four,  W.  J.  Kavanaugh. 

Q.  Where  do  you  reside?        A.  Cordova. 

Q  What  is  your  business? 

A.  Work  for  the  Alaska  Transfer  Company. 

Q.  How  long  have  you  been  engaged  with  the 
Alaska  Transfer  Co.?        A.  About  five  years. 

Q.  What  does  the  transfer  company's  business 
cover?        A.  General  freighting,   coal. 

Q.  Handle  all  the  coal?        A.  Yes,  sir. 

Q.  How  many  teams  do  they  operate  ? 

A.  Four  teams  now. 

Q.  And  you  have  been  with  the  outfit  for  five 
years?        A.  Five  years  last  January. 

Q.  Are  you  familiar  with  the  streets  of  Cordova 
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as  to  grades  and  when  the  snow  is  on  the  ground 

as  to  snow'?        A.  Yes,  sir. 

Q.  Were  you  familiar  with  the  condition  of  B 
Street  between  First  and  Second  Streets  on  the 
fourth  day  of  May,  1922?        A.  I  was. 

Q.  You  know  of  this  accident  occurring  at  the 
intersection  of  B  and  First  Streets? 

A.  Yes,  sir. 

Q.  Were  you  present  shortly  afterwards? 

A.  I  was.  in  front  of  our  place.  I  saw  the  ac- 
cident after  he  came  down  the  hill.     [117 — 102] 

Q.  Were  you  familiar  with  the  condition  of  B 
Street  from  the  warehouse  of  the  Blum-O'Neill  Co. 
up  to  Second  Street?        A.  Yes,  sir. 

Q.  What  was  that  condition  as  to  snow? 

A.  It  was  practically  bare. 

Q.  Were  you  familiar  with  the  condition  from 
the  warehouse  down  to  the  intersection  of  First 
Street?        A.  Yes,  sir. 

Q'.  What  was  the  condition  of  that  portion? 

A.  There  was  quite  a  lot  of  snow  there  on  ac- 
count of  the  snow  being  blown  off  the  buildings. 

Q.  What  would  you  say  as  being  dangerous  or 
not  for  travel  with  a  wagon  like  the  Blum-O'Neill 
delivery  wagon? 

Mr.  RAY. — Object  to  the  question.  Calls  for 
a  conclusion. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  You  mean  dangerous  to  come  down  the  hill? 

Q.  Yes. 
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A.  I  would  say  it  was;  yes,  sir. 

Q.  You  are  familiar  with  horses  pulling  loads 
around  the  streets  of  Cordova?        A.  Yes,  sir. 

Q.  You  have  had  five  years'  experience  in  that? 

A.  Yes,  sir. 

Q.  Are  you  acquainted  with  the  horse  hitched 
to  the  Blum-O'Neill  wagon  on  the  fourth  day  of 
May,  1922?        A.  Yes. 

Q.  What  would  you  say  of  the  ability  of  that 
horse  to  pull  a  load  not  exceeding  one  thousand 
pounds  up  B  Street  from  the  warehouse  to  Sec- 
ond Street  and  then  down  iSecond  Street  to  C  and 
down  C  to  First? 

Mr.  RAY. — We  object  to  the  question.  It's  ir- 
relevant. This  man  talking  about  the  ability  of  a 
horse  to  pull  a  certain  load  up  this  or  that  street. 
[118—103] 

The  COURT.— Objection  sustained.  I  think  Mr. 
Kavanaugh  has  ample  qualifications  for  the  an- 
swer, but  I  think  the  question  is  wholly  irrelevant 
to   the   issues.     Exception  allowed. 

Mr.  DONOHO'E. — I  am  endeavoring  to  show  that 
there  were  two  routes  which  this  man  might  have 
chosen  and  he  deliberately  chose  the  most  dan- 
gerous one. 

The  COURT. — ^^The  objection  is  overruled.  He 
may  answer.     Exception  allowed. 

A.  I  think  he  could  do  it  very  easily. 

That  is  all. 

Cross-examination  by  Mr.  RAY. 
Q.  You  are  familiar  with  this  wagon? 
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A.  Yes,  sir. 

Q.  How  much  does  the  wagon  weigh? 

A.  We  have  done  a  lot  of  work  on  it.  It  is 
classed,  I  think,  to  hold  a  ton.  It  ought  not  to 
weigh — 

Q.  About  a  ton  capacity? 

A.  I  think  it  is  classed  for  that. 

Q.  And  a  load  of  fifteen  hundred  pounds  would 
be  an  ordinarj^  load?        A.  Yes,  sir. 

Q.  It  would  not  be  too  heavy  a  load  for  the 
Avagon?        A.  No,  sir. 

Q.  And  if  you  put  five  hundred  pounds  on  that, 
on  the  seat  and  dashboard,  what  would  you  say 
then? 

A.  I  would  say  the  wagon  was  overloaded. 

Q.  This  is  a  rather  steep  grade  there? 

A.  Yes.         [119—104] 

■Q.  It  is  not  a  very  safe  grade  even  for  a  team  of 
horses  with  a  good  brake.  It  is  a  thirteen  per  cent 
grade?        A.  Yes. 

Q.  Do  you  know  the  grade  on  Second  Avenue? 

A.  It  is  a  very  small  grade. 

Q.  You  call  five  per  cent  a  small  grade? 

A.  Mr.  Lund  said  it  was  that  much.  I  didn't 
think  it  was. 

Q.  You  say  that  between  the  warehouse  and  Sec- 
ond Avenue  it  was  practically  bare  on  May  4th? 

A.  Yes,  sir. 

Q.  The  only  way  you  recall  it  is  the  accident 
occurred  on  that  day.     You  couldn't  tell  me  how 
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(Testimony  of  W.  J.  Kavanaugh.) 
much   snow   was   on   the   street   the   third  da}^   of  j 
April?        A.  No,  but  there  was  a  whole  lot  of  it. 
Q.  Your  attention  has  been  directed  to  this  date'? 
A.  I  looked  it  up  for  my  own  benefit  to  see  whai 
day  we  got  our  wagons  out? 

Q.  So  you  were  on  wheels  also?        A.  Yes,  sir. 
Q.  You  didn't  keep  any  record  of  this  accident? 
A.  No,  sir. 

Q.  And  you  had  no  diary  as  to  the  amount  of 
snow.     Was  the  snow  honeycombed  soft  or  hard? 
A.  I  remember  the  day.     It  would  naturally  be 
hard. 

Q  About  how  wide  a  cut  would  that  leave  in 
the  snow  ?        A.  Not  over  ten  feet. 

Q.  And  what  would  be  the  width  of  the  wagon? 
A.  About   five   feet.     Would   not  be   quite    that 
much.     [120—105] 

Q.  And  about  how  high  was  this  snow  piled  on 
each  side  of  the  street? 
A.  I  would  say  six  or  seven  feet.    • 
Q.  Leaving  an  open  cut  through  the  snow? 
A.  Yes,  sir. 

Q.  Had  you  driven  up  First  Street  with  a  wagon? 
A.  Yes,  sir. 

Q.  And  down  it?        A.  Yes,  we  go  both  ways. 
That  is  aU. 
Witness  excused. 

Mr.  DONOHOE. — We  now  offer  in  evidence  the 
deposition  of  Dudley  G.  Allen  taken  pursuant  to 
stipulation. 
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(Testimony  of  W.  J.  Kavanaugh.) 

Mr.  RAY. — We  will  agree  there  is  such  a  stipula- 
tion. 

Mr.  DIMOND.— We  offer  the  stipulation  with 
the  deposition.     May  I  read  the  stipulation? 

The  COURT.— Yqu  may. 

STIPULATION. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  above-named  parties,  acting  by  and 
through  their  respective  attorneys  of  record,  that 
the  hereinafter  set  forth  interrogatories  may  be 
telegraphed  to  Dudley  G.  Allen  at  Portland,  Ore- 
gon, and  his  answers  to  these  questions  shall  be 
written  out  and  sworn  to  by  the  said  Dudley  G. 
Allen  before  a  notary  public  or  other  officer  au- 
thorized to  administer  oaths  in  the  city  of  Port- 
land, State  of  Oregon,  and  when  these  answers  are 
[121 — 106]  so  written  out,  signed  by  Allen  and 
sworn  to  before  the  notary  public,  or  other  person 
authorized  to  administer  oaths,  and  the  party  ad- 
ministering the  oath  shall  sign  the  same  and  at- 
tach his  seal  of  office,  that  said  affidavit  shall  be 
immediately  mailed  to  the  clerk  of  the  court  at 
Valdez,  Alaska,  and  wlien  received  by  said  clerk 
may  be  published  and  read  in  evidence  at  the  trial 
of  said  cause  with  the  same  force  and  effect  as  a 
deposition  taken  according  to  law  would  have. 

All  formalities  to  the  taking  and  transmitting  of 
this  deposition  are  hereby  waived,  save  and  except 
as  hereinbefore  stated. 
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The  questions  to  be  put  to  the  said  DUDLEY  G. 
ALLEN  are  as  follows: 

One.     State  your  name  and  age. 

Two.     What  is  your  business. 

Three.  Do  you  know  Florence  J.  Sullivan,  the 
plaintiff  in  this  action,  and  Fred  Frederickson  ? 

Four.  Were  you  present  at  the  warehouse  of 
The  Blum-O'Neill  Company  on  B  Street  in  the 
town  of  Cordova  on  the  fourth  day  of  May,  nine- 
teen hundred  and  twenty-two  when  the  said  Sulli- 
van was  loading  a  load  of  groceries  on  the  delivery 
wagon  of  the  Blum-O'Neill  Company. 

Five.  Did  you  hear  a  conversation  between  Fred- 
erickson and  Sullivan  relating  to  the  loading  of  said 
wagon  particularly  in  regard  to  the  last  case  of 
milk  put  upon  said  load. 

iSix.  State  what  was  said  by  Frederickson  and 
what  was  said  by  Sullivan  in  this  regard  in  this 
conversation. 

Seven.     What  did  Sullivan  then  do. 

Dated  at  Cordova,  Alaska,  this  29th  day  of  Janu- 
ary, 1923. 

(Signed)     FEANK  H.  FOSTER, 

Attorney  for  Plaintiff. 
(Signed)     DONOHOE  &  DIMOND, 
Attorneys  for  Defendant. 

Mr.  DIMOND. — Pursuant  to  which  stipulation 
the  following  deposition  was  taken.  It  is  addressed 
to  the  clerk  of  the  District  Court,  Valdez,  Alaska. 
[122—107] 
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Deposition  of  Dudley  G.  Allen,  for  Defendant. 

Question  1.     What  is  your  name  and  aget 

Answer.     Dudley  G.  Allen;  age  39. 

Question  2.     What  is  your  business  ? 

Answer.     Merchandise    broker. 

Question  3.  Do  you  know  Florence  J.  Sullivan, 
plaintiff  in  this  action,  and  do  you  know  Fred 
Frederickson  ? 

Answer.     Yes. 

Question  4.  Were  you  present  at  the  warehouse 
of  the  Blum-O'Neill  Company  on  B  Street  in  the 
town  of  Cordova  on  the  4th  day  of  May,  1922, 
when  the  said  iSullivan  was  loading  a  load  of  gro- 
ceries on  the  delivery  wagon  of  the  Blum-O'Neill 
Company? 

Answer.     Yes. 

Question  5.  Did  you  hear  a  conversation  between 
Frederickson  and  Sullivan  relating  to  the  loading 
of  said  wagon,  particularly  in  regard  to  the  last 
case  of  milk  put  upon  said  load  1 

Answer.     Yes. 

Question  6.  State  what  was  said  by  Frederick- 
son  and  what  was  said  by  Sullivan  in  this  regard 
in  said  conversation. 

Answer.  After  Frederickson  had  stated  that  that 
was  all  for  that  load,  which  Frederickson  and 
Sullivan  had  jointly  put  in  the  wagon,  Sullivan 
said  that  he  had  to  take  another  case  of  milk  down 
to  the  store.  Then  Frederickson  told  Sullivan  that 
he  thought  he  had  enough  on  that  load.     Sullivan 
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(Deposition  of  Dudley  G.  Allen.) 

then  said  that  he  did  not  believe  another  case  would 

make  any  difference.     [123 — 108] 

Question  7.     What  did  Sullivan  then  do? 

Answer.  Sullivan  went  back  in  the  warehouse 
and  brought  out  a  case  of  milk  which  he  put  on 
the  seat  of  the  wagon  and  then  got  up  on  the  wagon 
and  drove  down  the  hill. 

The  foregoing  questions  I  have  answered  truth- 
fully to  the  best  of  my  knowledge  and  belief.  1 
remember  the  circumstances  quite  clearly  in  that  I 
was  witness  to  the  entire  happening  and  I  sign  my 
name  below  in  the  presence  of  a  notary  public. 
(Signed)     DUDLEY  G.  ALLEN, 

Juneau,  Alaska. 

Subscribed  and  sworn  to  before  me  this  thirtieth 
day   of  January,   1923. 

[Seal]  (Signed)     A.  A.  McCLELLAN, 

Notary  Public. 
My  commission  expires  May  23,  1925. 
Mr.  DIMOND.— That  is  all. 
Defendant  rests. 

Testimony  of  Betty.  Satterlee,  for  Plaintiff   (Re- 
called). 

BETTY    SATTERLEE,    a    witness    heretofore 
sworn  and  examined  in  behalf  of  plaintiff,  recalled 
and  testified  las  follows : 
(By  Mr.  FOSTER.) 

Q.  When  you  saw  the  wagon  coming  down  the  hill, 
as  you  have  testified,  did  you  see  Sully  trying  to 
climb  on  the  wagon?        A.  No,  sir. 
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(Testimony  of  Betty  Satterlee.) 

Mr.  DONOHOE.— We  object  to  that  as  not  proper 
rebuttal.  The  witness  has  already  testified  to  that. 
It  is  not  rebuttal. 

The  COURT. — Objection  overruled.  Exception 
allowed.     [124—109] 

Q.  Did  you  see  Mr.  Lund  pick  Mr.  Sullivan  up^' 

A.  I  did  not.  I  think  I  was  the  first  one  to  Sully 
and  I  picked  him  up  as  best  I  could  myself. 

Q'.  Did  you  see  Mr.  Lund  there? 

A.  There  were  a  number  of  people  came  directly 
and  some  one  suggested  they  get  a  stretcher  and 
take  him  to  the  hospital,  and  I  held  him  in  my  lap 
until  some  one  brought  a  stretcher. 

Mr.  FOSTER.— That  is  all. 

Cross-examination  by  Mr.  DONOHOE. 

Q.  Are  you  well  acquainted  with  Mr.  Lund? 

A.  No,  not  very  much  acquainted  with  him. 

Q.  Did  you  know  him  by  name  and  sight  pre- 
vious to  that  time?        A.  I  can't  say  I  did. 

Q.  You  sa}^  you  heard  someone  suggest  to  go  and 
get  a  stretcher  ?        A.  Yes,  sir. 

Q.  It  might  have  been  Mr.  Lund? 

A.  Yes,  sir.  The  first  person  I  recognized  was 
Fred  Frederickson  and  I  think  Mr.  Frederickson 
helped  to  put  him  on  a  stretcher. 

Q.  And  Mr.  Lund  might  have  been  there? 

A.  I  don't  think  he  was  there. 

Q.  You  don't  think  Mr.  Lund  was  there  and  saw 
this  accident? 

A.  I  know  he  was  not  there  and  picked  Sully  up. 
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Whether  he  was  there  and  saw  the  accident  I  don't 
know. 

Mr.  DONOHOE.— That  is  all. 

Mr.  FOSTER.— That  is  aU. 

Plaintiff  rests.     [125—110] 

Mr.  DONOHOE.— If  the  Court  please,  I  would 
suggest  that  that  map  be  put  in  evidence.  It  has 
been  used  in  the  trial  as  an  illustration. 

The  COURT.— It  is  usual  to  do  it. 

Mr.  FOSTER.— It  can  be  put  in. 

The  COURT. — The  map  is  submitted  and  will  be 
marked  Plaintiff's  Exhibit  "B." 

Motion  for  Directed  Verdict. 

Mr.  DONOHOE.— We  wish  to  make  a  motion 
and  desire  to  argue  that  motion  to  some  extent. 

The  defendant  now  moves  this  Court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant  and 
against  the  plaintiff  on  the  following  grounds: 

1.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  in  this,  that  plaintiff  in  his 
said  complaint  has  failed  to  plead  facts  sufficient 
if  true,  to  make  Fred  Frederickson  a  vice-principal 
of  the  defendant  in  his  actions  and  conduct  in  re- 
lation to  the  accident  which  caused  the  injury  of 
which  plaintiff  complains. 

2.  The  plaintiff  has  wholly  failed  to  prove  that 
said  Fred  Frederickson  was  a  vice-principal  of  de- 
fendant or  acted  as  vice-principal  of  defendant  in 
his  actions  and  conduct  in  relation  to  the  accident 
which  caused  the  injury  of  which  plaintiff  com- 
plains. 
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3.  That  it  is  clearly  siiown  by  the  plaintiff  ^s 
testimony  that  if  said  Fred  Frederickson  was  guilty 
of  any  negligence  it  was  the  negligence  of  a  fellow- 
servant  and  not  that  of  the  vice-principal  of  de- 
fendant.    [126—111] 

4.  The  evidence  introduced  by  plaintiff  clearly  es- 
tablishes the  fact  that  plaintiff,  by  his  conduct  at 
and  immediately  before  the  time  of  the  accident,  as- 
sumed the  risk  which  resulted  in  the  accident  which 
caused  the  injuries  complained  of. 

5.  That  it  is  clearly  established  by  the  testimony 
of  the  plaintiff  that  the  accident  which  caused  the 
injuries  complained  of  was  brought  about  by  the 
sole  negligence  of  plaintiff  and,  therefore,  he  is 
guilty  of  contributory  negligence  which  bars  his 
right  to  recover  in  this  action. 

Motion  for  an  instructed  verdict  was  by  the  Court 
denied  and  defendant  allowed  an  exception  to  the 
ruling. 

WHEREUPON,  counsel  addressed  the  Court  and 
jury,  after  which  the  Court  read  its  instructions 
to  the  jury,  as  follows: 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 


Plaintiff, 


vs. 


THE  BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 
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Instructions  of  Court  to  Jury. 

Gentlemen  of  the  Jury: 

Plaintiff  sues  to  recover  for  damages  for  personal 
injuries  suffered  by  him  while  in  the  employ  of  the 
defendant,  alleging  in  his  complaint  that  they  are 
directly  due  to  the  negligence  of  the  defendant  cor- 
poration acting  through  its  authorized  agent. 

Defendant  answers  denying  any  liability,  alleg- 
ing that  plaintiff  was  injured  solely  through  his 
own  negligence,  denying  [127 — 112]  that  the  cor- 
poration's agent  was  in  any  way  responsible  for  the 
accident,  and  pleads  further  that  if  any  act  of  the 
agent  in  question  contributed  to  the  injury  he  was 
the  fellow-servant  of  plaintiff,  for  whose  negligence 
the  corporation  would  not  be  liable. 

2. 

Plaintiff  having  the  affirmative  of  the  issue  it  is 
incumbent  upon  him  to  prove,  by  a  fair  preponder- 
ance of  the  evidence,  all  the  material  allegations  of 
his  complaint.  If  he  succeeds  in  doing  this  he  will 
be  entitled  to  a  verdict  for  such  sum  as  you  may 
find  will  compensate  him  for  any  damages  you  may 
find  were  directly  traceable  to  the  injury  complained 
of,  not  exceeding  the  amount  named  in  his  com- 
plaint. If  plaintiff  fails  to  sustain  the  allegations 
of  his  complaint  by  such  preponderance  of  the  evi- 
dence it  will  be  your  duty  to  return  a  verdict  for 
the  defendant. 

3. 

The  general  law  governing  the  relations  of  em- 
ployer and  employee,  or  as  more  conmionly  stated, 
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of  master  and  servant,  is  this:  The  master  is 
bound  to  take  reasonable  care  to  provide  for  his 
servants  a  reasonably  safe  place  or  places  to  work, 
and  to  furnish  them  with  reasonably  suitable  and 
safe  tools  with  which  to  work.  The  servant  as- 
sumes all  the  natural  risks  of  his  employment  and 
if  he  is  injured  through  the  occurrence  of  a  natural 
risk,  without  negligence  on  the  part  of  the  em- 
ployer, he  cannot  recover  since  he  assumed  the  risk 
when  he  entered  the  employment.  When  an  un- 
usual risk  is  encountered  and  a  servant  is  injured 
the  question  then  arises,  through  whose  negligence 
the  injury  occurred. 

Certain  duties  of  the  master  are  said  to  be  non- 
delegable. By  this  is  meant  that  such  duties  are 
personal  to  the  master  and  [128^ — 113]  he  cannot 
delegate  them  lo  a  servant  and  then  escape  liability 
if  the  servant  fails  to  perform  or  negligently  per- 
forms the  duty,  on  the  ground  that  the  negligent 
servant  was  a  fellow-servant  of  the  injured  ser- 
vant. In  every  jurisdiction  in  this  coimtry  tlie 
rule  is  that  if  a  duty  is  personal  to  the  master 
the  one  to  whom  he  entrusts  the  performance  of 
this  duty  is  called  a  vice-principal  and  the  master 
is  liable  for  his  negligence  in  relation  to  such 
duties. 

The  meaning  of  this  is  that  if  the  master  en- 
trust to  an  agent  the  performance  of  certain  duties 
he  cannot  escape  liability  on  the  ground  that  the 
negligence  was  that  of  the  agent  and  not  of  the  mas- 
ter. This  rule  refers  to  the  duties  already  stated, 
that  of  taking  reasonable  care  to  provide  a  reason- 
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ably  safe  place  to  work  and  to  furnisli  reasonably 
safe  and  suitable  tools  and  appliances.  If  the  mas- 
ter, either  by  himself  or  through  an  agent,  fails 
in  any  of  these  duties  he  is  liable  regardless  of 
where  the  responsible  negligence  may  lie,  with 
one  exception  to  be  stated  to  you  hereafter. 

This  rule  as  to  nondelegable  duties  has  given 
rise  to  what  is  known  as  the  doctrine  of  vice-prin- 
cipal. A  vice-principal  is  one  who  has  general 
authority  to  represent  the  master  in  the  direction 
of  the  master's  work  and  who,  because  of  such 
authority,  is  deemed  by  law  to  be  vested  with  the 
nondelegable  duties  already  described. 

A  vice-principal  is  one  whom  the  master  has 
clothed  with  power  to  act  in  his  stead  in  the  per- 
formance of  a  duty  owing  from  the  master  to  his 
servants,  and  for  all  his  acts  or  omissions  in  re- 
spect of  the  matters  in  which  he  acts  in  the  place 
of  the  master,  in  performing  the  master's  duty, 
the  master  is  [129 — 114]  liable.  Simply  be- 
cause one  servant  is  superior  in  grade,  rank,  or 
authority  does  not  make  him  any  more  the  repre- 
sentative of  the  master  than  those  lower  in  posi- 
tion. It  is  not  grade  or  position  that  determines 
whether  a  servant  is  acting  for  and  instead  of  the 
master,  but  the  duty  he  is  performing. 

In  every  case  the  position  of  vice-principal  must 
be  determined  by  ascertaining  whether  the  act 
performed  or  duty  omitted  is  one  the  doing  of 
which  is  charged  by  the  master  upon  the  servant; 
in  other  words,  whether  the  servant  has  been  put 


vs.  F.  J.  Sullivan.  145 

in  the  place  of  the  master  as  to  the  particular  ser- 
vice performed  or  omitted. 

The  test  whether  in  a  given  case  an  employee  is 
to  be  regarded  as  a  vice-principal  or  a  fellow- 
servant  is,  not  his  title  or  rank  or  power  to  em- 
ploy or  discharge  servants  of  the  master,  but  the 
nature  of  the  services  which  he  performs.  An  em- 
ployee, authorized  to  perform  duties  which  are 
clearly  the  master's,  is  to  that  extent  a  vice-prin- 
cipal. In  every  case  the  controlling  inquiry  must 
be  whether  the  act  or  omission  resulting  in  injury 
involved  the  duty  owing  by  the  master  to  the  in- 
jured servant. 

41/2. 

The  jury  are  instructed  that  a  servant  is  as  a 
general  rule  excusable  for  obeying  orders  in  and 
about  his  master's  business,  when  such  orders  are 
given  by  the  master  or  by  one  in  authority  over 
the  servant,  as  the  representative  of  the  master, 
unless  the  danger  to  be  incurred  by  such  obedience 
is  so  plain  and  manifest  that  no  prudent  person 
would  attempt  obedience,  even  under  orders  from 
one  having  authority  over  him,  and  although  there 
be  apparent  danger  in  obeying  the  master's  orders, 
yet  such  knowledge  on  the  part  of  the  servant  will 
not,  of  itself,  defeat  a  recovery,  if  the  danger  is 
not  glaring  and  such  as  threatens  immediate  in- 
jury.    [130—115] 

5. 

Fellow-servants  are  persons  engaged  in  the 
same  emT)lo}/ment  without  any  authority,  one  over 
another.     A  person  entering  into  the  employment 
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of  aiiovher  assumes  the  usual  risks  of. the  emplov- 
ment,  excluding  that  of  the  negligence  of  the  em- 
ployer and  including  that  of  the  negligence  of  his 
fellow-servants,  whenever  doing  anything  contem- 
plated by  his  contract  of  employment. 

If  the  jury  find  from  the  evidence  that  Freder- 
ickson  had  no  authority  to  direct  the  plaintiff  as 
to  the  manner  in  whidh  he  performed  his  work, 
then  he  was  not  a  vice-principal  but  he  and  the 
plaintiff  were  fellow-servants  and  plaintiff  cannot 
recover  even  though  you  should  find  that  his  in- 
jury was  due  in  whole  or  in  part  to  some  negligent 
action  of  Frederickson.  His  right  to  recovery  in 
this  action  is  dependent  upon  his  showing  by  fair 
preponderance  of  the  evidence  that  he  was  sub- 
ject to  Frederickson 's  orders,  and  that  Frederick- 
son  was  responsible  for  the  way  in  which  the 
wagon  was  loaded,  including  the  quantity  of  said 
load. 

6. 

You  are  instructed  that  it  is  not  sufficient  to 
entitle  the  plaintiff  to  recover  in  this  case  to  show 
a  negligent  breach  of  duty  on  the  part  of  defendant 
corporation  or  its  responsible  agent,  but  it  de- 
volves upon  the  plaintiff  to  show  further  that 
such  breach  of  duty  was  the  proximate  or  imme- 
diate cause  of  his  injury.  If  the  plaintiff  in  any 
important  degree  or  way  contributed  to  the  acci- 
dent he  was  guilty  of  what  is  known  in  law  as 
contributory  negligence.  In  such  case  the  law 
disregards  the  negligence  of  the  defendant  and 
makes  the  negligence  of  the  plaintiff  a  bar  to  his 
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recovery.  You  have  already  been  instructed  that 
a  servant  entering  into  employment  assumes  all 
the  natural  risks  and  hazards  of  the  work.  In 
this  case  if  you  [131 — 116]  find  that  the  accident 
was  due  to  any  unusual  conditions  you  are  to 
determine  from  all  the  evidence  in  the  case  whether 
or  not  plaintiff  was  so  bound  by  the  orders  given 
him  by  Frederickson,  if  orders  were  given  him, 
that  he  could  not  without  disobeying  orders  so 
shape  his  conduct  as  to  avoid  the  unusual  risk.  If 
he  could  have  so  acted  in  the  emergency  by  the 
exercise  of  reasonable  prudence  and  foresight  such 
as  may  be  expected  of  an  ordinary  man  in  a  like 
situation,  and  failed  to  do  so,  he  was  guilty  of  con- 
tributory negligence  and  is  not  entitled  to  recover. 

7. 

As  these  definitions  of  the  law  are  somewhat 
long  I  will  sum  them  up  into  a  brief  statement, 
but  you  are  not  to  take  this  brief  statement  alone 
but  are  to  consider  it  in  connection  with  the  de- 
tailed instructions  already  given. 

1.  That  plaintiff  is  entitled  to  recover  if  he  has 
proven  by  a  fair  preponderance  of  the  evidence 
that  his  injury  was  the  result  of  an  unusual  risk 
which  he  assumed  under  the  direct  orders  of  a 
vice-principal  of  the  defendant  corporation,  and 
that  he  was  guilty  of  no  contributory  negligence 
which  aided  materially  in  producing  the  accident, 
that  is,  under  the  circumstances  he  acted  as  might 
be  expected  of  an  ordinarily  prudent  and  careful 
'man  in  his  situation. 


148  The  Blum-O'Neill  Company 

2.  That  plaintiff  is  not  entitled  to  recover  if 
you  find:  (a)  that  he  was  injured  through  an  ordi- 
nary risk  of  the  employment  which  risk  he  as- 
sumed when  he  entered  the  employment;  (b)  if 
he  wag  injured  througfh  the  act  of  a  fellow-ser- 
vant, that  is  the  act  of  an  employee  who  had 
no  controlling  authority  over  him  in  the  circum- 
stances; (c)  if  you  find  that  his  own  negligence  was 
an  important  contributing  factor  to  the  accident. 
[132—117] 

8. 

If  you  find  that  plaintiff  is  entitled  to  recover 
you  will  include  in  the  amount  of  his  recovery 
whatever  reasonable  sums  he  has  paid  for  medical 
and  hospital  treatment;  second,  such  sum  as  will 
compensate  him  for  his  loss  of  time  from  work; 
third,  such  sum  as  the  jury  may  find  he  is  en- 
titled to  receive  for  the  mental  and  physical  pain 
and  suffering  he  has  undergone  as  the  result  of 
his  said  injury.  This  latter  sum  is  difficult  of 
exact  computation  since  pain  and  suffering  can  not 
be  measured  in  money.  The  amount  allowed  is 
left  to  the  sound  discretion  of  the  jury.  The  total 
amount  must  not  exceed  the  amount  asked  in  plain- 
tiff''s  complaint,  to  wit,  $6,358. 

9. 

The  rule  of  law  is  that  where  there  are  two 
methods  by  which  a  service  may  be  performed, 
one  perilous  and  the  other  safe,  an  employee  who 
voluntarily  chooses  the  perilous  method  rather 
than  the  safe  one  cannot  recover  for  an  injury 
thereby  sustained;  and  I  instruct  you  that  if  you 
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find  from  the  evidence  that  the  plaintiff  could  have 
chosen  a  route  of  going  up  B^  Avenue  to  Second 
Street  and  along  Second  Street  to  C  Avenue  and 
down  C  Avenue  to  First  Street,  instead  of  going 
down  the  steep  grade  over  the  ice  and  snow  on  B 
Avenue  to  First  Street,  and  if  you  further  find 
that  the  route  down  B  Avenue  to  First  Street  was 
more  dangerous  than  the  route  up  B  Avenue  to 
iSecond  Street,  and  that  the  plaintiff  voluntarily 
and  under  no  compulsion  chose  the  more  danger- 
ous route,  then  plaintiff  was  guilty  of  such  negli- 
gence as  to  bar  his  right  of  recovery  in  this  action 
and  you  must  find  for  the  defendant. 

10. 

I  instruct  you  that  a  master  is  not  responsible 
for  the  neglect  of  an  employee  or  agent  in  the  per- 
formance of  the  [133 — 118]  duties  which  are  in 
no  sense  part  of  the  master's  work.  The  master 
may  leave  the  carrying  out  of  the  details  of  the 
work  to  one  of  his  servants,  and  at  the  same  time, 
be  not  responsible  for  negligence  of  such  servant. 

11. 

By  the  law  of  Alaska  the  jury  are  made  the  ex- 
clusive judges  of  the  facts;  that  is,  the  weight  of 
the  testimony  and  the  credibility  of  the  witnesses. 
All  questions  of  law  involved  in  the  trial  are  to  be 
decided  by  the  Judge,  and  the  law  makes  it  your 
duty  to  accept  as  law  what  is  laid  down  as  such  by 
the  Court.  Your  power  of  judging  the  effect  of 
evidence  is  not  arbitrary,  but  is  to  be  exercised 
with  legal  discretion  and  in  accordance  with  the 
rules  of  evidence. 
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It  is  your  duty  to  give  to  the  testimony  of  each  and 
all  the  witnesses  such  credit  as  you  consider  their 
testimony  justly  entitled  to  receive,  and  in  doing 
so,  you  should  not  regard  the  remarks  or  expres- 
sions of  counsel,  unless  the  same  are  in  conformity 
with  the  facts  proven,  or  are  reasonably  deducible 
from  such  facts  and  the  law  as  given  to  you  in 
these  instructions. 

Jurors  are  not  artificial  beings,  governed  by  arti- 
ficial or  fine  spun  rules;  you  should  bring  to  the 
consideration  of  the  evidence  your  every  day  com- 
mon sense  and  judgment,  as  reasonable  men;  and 
those  just  and  reasonable  inferences  and  deduc- 
tions which  you,  as  men,  would  ordinarily  draw 
from  facts  and  circumstances  proven  in  the  case 
you  should  draw  and  act  on  as  jurors 

Evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  [134 — 119]  weight,  but  also  according 
to  the  testimony  which  it  is  within  the  power  of 
one  side  to  produce  and  the  other  side  to  contra- 
dict, and,  therefore,  if  the  weaker  and  less  satisfy- 
ing evidence  is  produced  when  it  appears  that  it 
was  within  the  power  of  the  party  offering  the 
same  to  produce  stronger  and  more  satisfying  evi- 
dence, such  evidence,  if  so  offered,  should  be  viewed 
mth  distruct. 

E.  E.  RITCHIE, 
Judge. 

Mr.  RAY. — The  defendant  excepts  to  the  in- 
struction No.  9  just  given  by  the  Court  with  refer- 
ence  to   the  choice   of  routes   which   the  plaintiff 
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flight  have  taken  as  not  applicable  to  this  case, 

the  instruction  reading  as  follows: 

"The  rule  of  law  is  that  where  there  are 
two  methods  by  which  a  service  may  be  per- 
formed, one  perilous  and  the  other  safe,  an  em- 
ployee who  voluntarily  chooses  the  perilous 
method  rather  than  the  safe  one  cannot  re- 
cover for  an  injury  thereby  sustained;  and  I 
instruct  you  that  if  you  find  from  the  evidence 
that  the  plaintiff  could  have  chosen  a  route 
of  going  up  B  Avenue  to  Second  Street  and 
along  Second  Street  to  C  Avenue  and  down 
'C  Avenue  to  First  Street,  instead  of  going 
down  the  steep  grade  over  the  ice  and  snow 
on  B  Avenue  to  First  Street,  and  if  you  further 
find  that  the  route  down  B  Avenue  to  First 
Street  was  more  dangerous  than  the  route  up 
B  Avenue  to  Second  Street,  and  that  the  plain- 
tiff voluntarily  and  under  no  compulsion  chose 
the  more  dangerous  route,  then  plaintiff  was 
guilty  of  such  negligence  as  to  bar  his  right  of 
recovery  in  this  action  and  you  must  find  for 
the  defendant." 
Exception  allowed. 
Mr.   BIMOND.— The   defendant   excepts   to   the 

second  paragraph,   not   numbered,   of  the  Court's 

instructions  No.  5,  reading  as  follows: 

"If  the  jiu*y  find  from  the  evidence  that 
Frederickson  had  no  authority  to  direct  the 
plaintiff  as  to  the  manner  in  which  he  per- 
formed his  work,  then  he  was  not  a  vice-prin- 
cipal but  he  and  the  plaintiff  were  fellow-ser- 
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vants  and  plaintiff  can  not  recover  even  though 
you   should  find   that  his  injury  was   due   in 
whole  or  in  part  to  some  negligent  action  of 
Frederickson.     His  right  to  recover  in  this  ac- 
tion is  dependent  upon  his   showing  by  fair 
preponderance  of  the  evidence  that  he  was  sub- 
ject to  Frederickson 's  orders,  and  that  Fred- 
erickson was  responsible  for  the  way  in  which 
the  wagon  was  loaded,  including  the  quantity 
of  the  load."     [135—120] 
This    exception    is    based    on    the    defendant's 
theory  of  the  case  that  Frederickson  had  no  au- 
thority to  act  for  the  principal  as  to  any  nondele- 
gable duties  of  the  defendant  and  did  not  so  act. 
And  the  evidence  shows  that  anj^  directions  Fred- 
erickson may  have  given  plaintiff  were  given  as 
an  operative  concerning  the  details  of  the  work. 
Exception  allowed. 

Mr.  DIMOND.— The  defendant  excepts  to  the 
Court's  instruction  No.  6  in  its  entirety  as  given 
by  the  Court  on  the  ground,  as  stated  in  the  ex- 
ception to  the  former  instruction,  and  that  it  as- 
sumes the  defendant  is  bound  by  all  orders  of 
Frederickson  where  as  the  defendant  views  the 
law  Frederickson  in  giving  such  orders  was  not 
performing  any  of  the  nondelegable  duties  of  the 
defendant.     The  instruction  reads  as  follows: 

"Yoit  are  instructed  that  it  is  not  suffi- 
cient to  entitle  the  plaintiff  to  recover  in  this 
case  to  show  a  negligent  breach  of  duty  on  the 
part  of  defendant  corporation  or  its  responsi- 
ble agent,   but  it  devolves  upon  the  plaintiff  ' 
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to  show  further  that  such  breach  of  duty  was 
the  proximate  or  immediate  cause  of  his  in- 
jury. If  the  plaintiif  in  any  important  degree 
or  way  contributed  to  the  accident  he  was 
guilty  of  what  is  known  in  law  as  contributory 
negligence.  In  such  case  the  law  disregards 
the  negligence  of  the  defendant  and  makes  the 
negligence  of  the  plaintiff  a  bar  to  his  recov- 
ery. You  have  already  been  instructed  that 
a  servant  entering  into  employment  assumes 
all  the  natural  risks  and  hazards  of  the  work. 
In  this  case  if  you  find  that  the  accident  was 
due  to  any  unusual  conditions  you  are  to  de- 
termine from  all  the  evidence  in  the  case 
whether  or  not  plaintiff  was  so  bound  by  the 
orders  given  him  by  Frederickson,  if  orders 
were  given  him,  that  he  could  not  without  dis- 
obeying orders  so  shape  his  conduct  as  to 
avoid  the  unusual  risk.  If  he  could  have  so 
acted  in  the  emergency  by  the  exercise  of 
reasonable  prudence  and  foresight  such  as  may 
be  expected  of  an  ordinary  man  in  a  like  situa- 
tion, and  failed  to  do  so,  he  was  guilty  of  con- 
tributory negligence  and  is  not  entitled  to  re- 
cover. ' ' 
Exception  allowed. 
Mr.    DIMOND. — The   defendant   excepts   to   the 

first  paragraph,  No.  1  of  the  Court's  instructions 

No.  7: 

''1.  That  plaintiff  is  entitled  to  recover  if 
he  has  proven  by  a  fair  preponderance  of  the 
evidence  that  his  injury  was  the     [136 — 121] 
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result  of  an  unusual  risk  which  he  assumed 

under  the  direct  orders  of  a  vice-principal  of 

the   defendant   corporation,   and   that  he  was 

guilty    of   no    contributory    negligence    which 

aided    materially    in    producing    the    accident, 

that  is,  under  the  circumstances  he  acted  as 

might  be  expected  of  an  ordinary  prudent  and 

careful  man  in  his  situation." 

upon  the  ground  last  above  stated,  and  that  it  as- 

smnes  the  plaintiff  was  bound  to  follow  the  orders 

of  Frederickson  and  that  his  injury  so  resulting 

might  be  used  as  a  basis  of  plaintiff's  negligence 

against  the  defendant.     Exception  allowed. 

The  defendant  also  excepts  to  the  Court's  in- 
structions subparagraph  2  (b)  of  the  Court's  in- 
structions No.  7,  reading  as  follows: 

"That  plaintiff  is  not  entitled  to  recover  if 
you  find  *  *  *  (b)  If  he  was  injured 
through  the  act  of  a  fellow-servant,  that  is  the 
act  of  an  employee  who  had  no  controlling 
authority  over  him  in  the  circumstances." 
Exception  allowed. 

Mr.  DIMOND. — Defendant  further  excepts  to 
the  Court's  instruction  No.  8  in  its  entirety  upon 
the  ground  that  there  is  no  substantial  basis  for 
it  in  the  evidence,  the  instruction  reading  as  fol- 
lows : 

"If  you  find  that  plaintiff  is  entitled  to  re- 
cover you  will  include  in  the  amount  of  his  re- 
covery whatever  reasonable  sums  he  has  paid 
for  medical  and  hospital  treatment;  second, 
such  sum  as  will  compensate  him  for  his  loss 


vs.  F.  J.  Sullivan.  155 

of  time  from  work;  third,  such  sum  as  the 
jury  may  find  he  is  entitled  to  receive  for  the 
mental  and  physical  pain  and  suffering  he  has 
undergone  as  the  result  of  his  said  injury. 
This  latter  sum  is  difficult  of  exact  computa- 
tion since  pain  and  suffering  can  not  be  meas- 
ured in  money.  The  amount  allowed  is  left 
to  the  sound  discretion  of  the  jury.  The  total 
amount  must  not  exceed  the  amount  asked  in 
plaintiff's  complaint,  to  wit,  $6358." 

Exception  allowed. 

Mr.  DIMOND. — The  defendant  further  excepts 
to  the  Court's  refusal  to  give  its  requested  instruc- 
tion No.  2,  reading  as  follows: 

''You  are  instructed  that  the  plaintiff's  own 
testimony  shows  that  he  remained  on  the 
wagon  to  which  he  has  testified  [137 — 122] 
at  the  time  when  the  wagon  was  being  loaded 
by  the  defendant's  employee,  Fred  Frederick- 
son,  and  when  he  had  ample  opportunity  to 
remove  himself  to  a  place  of  safety.  By  so 
doing  the  plaintiff  knowing,  as  he  has  pleaded, 
the  condition  of  the  streets  of  the  town  of 
Cordova,  and  particularly  the  condition  of  B 
Street  in  said  town,  assumed  all  of  the  risks 
incident  to  his  remaining  on  said  wagon  and 
attempting  to  drive  with  it  down  said  B 
Street,  and  the  defendant  is  not  liable  for 
the  injuries  plaintiff  thus  suffered." 

Mr.   DIMOND.— The   defendant   excepts   to   the 

Exception  allowed. 
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refusal  of  the  Court  to  give  its  requested  instruc- 
tion No.  4,  reading  as  follows: 

''I  instruct  you  that  a  servant  assumes  the 
ordinary  risks  of  his  employment  and  is  bound 
to  exercise  his  ov^n  skill  and  diligence  to  pro- 
tect himself,  and  unless  you  find  from  the  evi- 
dence   that    the    plaintiff    exercised    due    skill 
and   diligence  to   protect  himself  in  choosing 
the  route  dov^n  B  Avenue  over  the  snow  and 
ice  in  preference  to   the  route   of  B   Avenue 
to  Second  Street  then  you  must  find  for  the 
defendant." 
Exception  allowed.     [138—123] 
I  do  hereby  certify  that  I  am  the  official  court 
stenographer  for  the  Third  Judicial  Division,  Terri- 
tory of  Alaska;  that  as  such  I  reported  the  pro- 
ceedings  had    at    the    trial   of    the    above-entitled 
cause,  to  wit,  F.  J.  Sullivan  vs.  The  Blum  O'Neill 
Company,   being   cause  No.   C-246   of  the  records 
of   the    above-entitled   vourt;   that    the    above    and 
foregoing  is  a  full,  true  and  correct  transcript  of 
the  evidence  introduced  and  the  proceedings  had 
at  the  trial  of  said  cause. 

Dated  at  Valdez,  Alaska,  this  5th  day  of  May, 
1923. 

J.  W.  LENAHAN.     [139] 
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Plaintiff's  Exhibit  ^'A." 
2  negatives  (films)  of  fracture  (both  bones)  left 
leg — F.  J.  Sullivan,  Anchorage,  Ala. 

SEED 
X-RAY  PLATE 

Date  Jan.  12,  23.     No 

Case   

Tube  Used  

Exposure  

Distance  from  Tube 

Referred  by  Doctor 

Development   • 

Name  F.  J.  Sullivan 

Address 

Diagnosis   

The  sensitive  side  of  the   plate  should  be   placed 
against  the  smooth   side   of  the   envelope. 


This    Outer    Envelope    can    be    the    Container    for 

Finished  Negative 
K  P  6560 

(Also  containing  certificate  by  Dr.  J.  B.  Beeson 
concerning  the  two  negatives  contained  herein  and 
of  the  break  in  the  leg  of  F.  J.  Sullivan.) 

J.  L.  B.  Jr.     [140] 
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In  the  District  Court  of  the  Territory  of  Alaska, 
Third  Division. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE  BLUM^O'NEILL  CO.,  a  Corporation, 

Defendant. 

Verdict. 

We,  the  jury  duly  empanelled  and  sworn  in  the 
above  cause,  do  hereby  find  for  plaintiff  and  against 
the  defendant  in  the  sum  of  Twenty-two  Hundred 
and  Fifty  Dollars— $2250.00. 

WM.  C.  CUNNINGHAM, 

Foreman. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Feb.  23,  1923.  W.  N.  Cuddy, 
Clerk.    'By ,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  779. 
[143] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 
F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 
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Motion  for  New  Trial. 

Comes  now  the  above-named  defendant  and 
moves  this  Honorable  Court  for  an  order  setting 
aside  the  verdict  by  the  jury  in  this  cause  re- 
turned on  the  22d  day  of  February,  1923,  and 
granting  said  defendant  a  new  trial  of  said  cause  on 
the  following  ground: 

First. — Insufficienc}^  of  the  evidence  to  justify 
the  verdict  and  that  said  verdict  is  against  tlie  law 
for  the  following  reasons: 

(a)  That  the  complaint  on  which  this  action  is 
based  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  plaintiff  and  against 
the  defendant  in  that  it  fails  to  state  facts,  if  true, 
which  could  make  Frederickson  a  vice-principal  of 
the  defendant,  while  on  the  other  hand  the  facts 
stated  in  the  complaint  do  make  Fred  Fredrick- 
son  a  fellow-servant  of  the  plaintiff  in  his  per- 
formance of  the  alleged  acts  contained  in  the  com- 
plaint, and  there  is  no  evidence  introduced  suffi- 
cient to  establish  plaintiff's  claim  that  Fred  Fred- 
rickson  was  at  the  time  in  question  performing 
any  of  the  nondelegable  duties  owing  by  the  de- 
fendant [144]  to  plaintiff;  while  all  of  the  evi- 
dence tends  to  establish  that  if  Fredrickson  was 
in  any  way  whatever  responsible  for  the  accident 
which  caused  the  injury  that  plaintiff  complains  of, 
he,  Fredrickson  in  that  matter  was  acting  as  a 
fellow-servant  of  plaintiff  it  being  clearly  estab- 
lished by  the  evidence  that  if  Fredrickson  did 
direct  the  plaintiff*  to  load  the  wagon  in  the  man- 
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iier  described  in  plaintiff's  testimony  that  this  was 
not  a  nondelegable  duty  of  the  defendant  but  was 
simply  one  pertaining  to  the  duties  of  an  opera- 
tive in  carrying  out  the  details  of  the  work  and 
which  was  an  act  of  a  fellow-servant  and  not  of 
a  vice-principal. 

(b)  Plaintiff*  has  wholly  failed  by  any  sufficient 
evidence  whatever  to  prove  that  the  placing  upon 

.the  wagon  of  the  alleged  additional  four  cases  of 
milk  and  three  cases  of  butter  was  the  proximate 
cause  of  the  accident  which  resulted  in  the  injury 
complained  of.  The  plaintiff's  testimony  on  this 
subject  is  that  the  wheels  of  the  wagon  cut  thru 
the  snow  and  tilted  the  wagon  over  so  that  the 
cases  and  plaintiff  fell  off  the  wagon,  showing 
clearly  that  the  accident  was  caused  by  the  wheels 
of  the  wagon  cutting  thru  the  soft  snow  rather 
than  by  the  loading  of  the  additional  cases  upon 
the  wagon. 

(c)  The  evidence  of  the  plaintiff  clearly  estab- 
lished that  the  plaintiff  assumed  the  risk  of  the 
accident  which  caused  the  injury  complained  of. 
Plaintiff  testified  when  speaking  of  the  statement 
made  by  Fredrickson  to  him  wherein  he  objected 
to  taking  these  additional  cases,  "I  objected  to 
taking  them."  He  said  (meaning  Fredrickson) 
*'I  would  have  to  take  them,"  he  said,  ''I  would 
have  to  take  them  or  quit — somebody  else  would." 
On  cross-examination  plaintiff  testified  that  he 
protested  to  Fredrickson  against  putting  on  the 
extra  stuff.  "I  told  him  the  wagon  was  loaded 
and  no  more  could  get  on."    He  said,  "Put  them 
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on  the  footboard."  [145]  ''He  placed  them  on 
the  footboard  and  I  put  the  four  cases  of  milk  on 
the  seat."  This  clearly  establishes  that  the  plain- 
tiff realized  the  risk  he  was  assuming  and  had 
ample  opportunity  to  get  off  the  wagon  if  he  did 
not  care  to  assume  the  risk  and  that  he  did  volun- 
tarily assumed  any  risk  in  connection  with  driving 
the  delivery  wagon  in  the  manner  in  which  it  was 
then  loaded. 

Second. — Errors  of  law  committed  by  the  Court 
at  the  trial  of  said  action  and  excepted  to  by  the 
defendant  as  follows: 

(a)  The  'Court  erred  in  admitting  the  X-ray 
picture,  Plaintiff's  Exhibit  "A,"  in  evidence  over 
the  objection  of  defendant  taken  at  the  time  on 
the  ground  that  it  was  not  proven  to  be  a  picture 
taken  by  an  operator  of  an  X-ray  machine  and  had 
not  been  properly  identified  and  that  if  it  was  an 
X-ray  picture  of  the  plaintiff's  leg  the  time  when 
it  was  taken  was  too  remote  from  the  trial  and  did 
not  show  the  present  condition  of  the  plaintiff's 
leg.  The  evidence  of  the  plaintiff  on  the  subject 
was  that  an  X-ray  picture  was  taken  on  the  12th 
day  of  January,  1923,  some  five  weeks  before  the 
trial.  That  the  picture  taken  was  developed  in 
a  dark  room  of  Dr.  Thompson's  office  at  Anchor- 
age, Alaska,  while  the  plaintiff  waited.  That  the 
picture  that  was  taken  was  left  in  Dr.  Beeson's 
possession  and  that  Exhibit  "A"  is  an  X-ray  pic- 
ture sent  to  plaintiff  shortly  before  the  trial  by 
registered  mail,  sent  to  the  plaintiff  from  Anchor- 
age, Alaska,  to  Valdez,  Alaska.     There  is  no  evi- 
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deuce  showing  that  plaintiff's  Exhibit  ''A"  was 
the  X-ray  picture  heretofore  taken  on  the  12th  day 
of  January,  1923,  of  plaintiff's  leg. 

(b)  The  Court  erred  in  overruling  defendant's 
objection  to  the  question  put  to  Dr.  Bulkley  by 
plaintiif's  attorneys  as  follows:  ''Handing  you 
Plaintiff's  Exhibit  'A'  I  will  [146]  ask  you  to 
examine  that  exhibit.  From  the  examination  you 
have  made  of  plaintiff's  leg  what  can  you  say  as 
to  the  film."  Mr.  Dimond  objected  to  the  ques- 
tion as  the  witness  had  not  shown  himself  compe- 
tent to  testify  as  to  the  film  and  we  raised  the 
same  objection  to  this  testimony  as  to  the  film 
because  Dr.  B'eeson  is  not  here  to  testify  as  to 
the  taking  of  the  same  and  the  testimony  is  mere 
hearsay.  Witness  Sullivan  is  not  competent  to 
testify. 

"You  may  state  what  that  picture  shows  to  you 
(referring  to  the  X-ray  picture)"  to  which  ques- 
tion Mr.  Dimond  interposed  the  same  objections 
as  last  stated,  which  objections  were  overruled  by 
the  Court  and  the  exceptions  allowed. 

The  Court  erred  in  denying  defendant's  motion 
to  strike  all  the  testimony  of  Dr.  Bulkley  in  re- 
gard to  the  X-ray  picture.  Plaintiff's  Exhibit  "A," 
from  the  testimony  on  the  ground  that  there  was 
no  foundation  for  it  in  the  pleadings  and  that  the 
said  X-ray  picture.  Plaintiff's  Exhibit  "A."  had 
not  been  sufficiently  identified  to  which  ruling 
defendant  excepted  and  the  exception  was  allowed. 

The  Court  erred  in  overruling  the  several  other 
objections  made  by  defendant  to  the  introduction 
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of  testimony  offered  by  the  plaintiff  and  in  sus- 
taining several  other  objections  made  by  the  plain- 
tiff to  the  introduction  of  evidence  offered  by  the 
defendant  to  which  rulings  of  the  Court  the  de- 
fendant then  and  there  excepted  and  the  exceptions 
were  allowed,  all  of  which  more  fully  appears  from 
the  transcript  and  proceedings  of  the  trial. 

(c)  The  Court  erred  in  denying  defendant's 
motion  made  at  the  close  of  plaintiff's  testimony 
for  a  nonsuit  of  plaintiff's  cause  of  action  which 
said  motion  for  nonsuit  is  as  follows: 

"Comes  now  the  above-named  defendant,  at 
the  close  of  plaintiff's  testimony  and  moves 
this  Court  for  an  order  granting  a  nonsuit 
against  the  plaintiff  and  dismissing  the  case 
[147]     following   grounds: 

1.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  this,  that  the 
plaintiff  in  his  complaint  has  failed  to  plead  facts 
sufficient,  if  true,  to  make  Fred  Fredrickson  a  vice- 
principal  of  said  defendant  in  his  action  and  con- 
duct in  relation  to  the  accident  which  caused  the 
injury  of  which  plaintiff  complains. 

2.  That  plaintiff  has  wholly  failed  by  his  evi- 
dence to  prove  that  the  said  Fred  Fredrickson 
acted  as  vice-principal  in  his  action  and  conduct 
in  relation  to  the  accident  which  caused  the  injury 
of  which  plaintiff  complains. 

3.  That  it  is  clearly  shown  by  plaintiff's  testi- 
mony that  if  said  Fred  Fredrickson  was  guilty  of 
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any  negligence  it  was  the  negligence  of  a  fellow- 
servant  and  not  of  a  vice-principal. 

4.  That  upon  the  evidence  introduced  by  plain- 
tiff it  clearly  establishes  the  fact  that  plaintiff, 
by  his  conduct  at  and  immediately  before  the  time 
of  the  accident,  assumed  the  risk  which  resulted  in 
the  accident  which  caused  the  injuries  complained 
of. 

5.  That  it  is  established  by  the  evidence  of  the 
plaintiff  that  the  accident  which  caused  the  injury 
complained  of  was  brought  about  through  the  sole 
negligence  of  plaintiff  and,  therefore,  he  is  guilty, 
of  contributory  negligence  which  bars  his  recovery 
against  the  defendant  in  this  action." 

To  which  ruling  of  the  Court  the  defendant  did 
then  and  there  duly  except  and  the  exception  was 
allowed. 

(d)  The  Court  erred  in  denying  defendant's 
motion  made  at  the  close  of  all  the  testimony  for 
an  order  directing  the  jury  to  find  a  verdict  for 
the  defendant  and  against  the  plaintiff,  which  said 
motion  was  as  follows: 

''The  defendant,  at  the  close  of  all  the  evi- 
dence, now  moves  this  Court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant  and 
against  the  plaintiff  on  the  following  grounds: 
1.  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  plaintiff  and  against  defendant  in  this,  that 
plaintiff  in  his  said  complaint  has  failed  to 
plead  facts  sufficient,  if  true,  to  make  Fred 
Fredrickson  a  vice-principal  of  the  defendant 
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in  his  actions  and  conduct  in  relation  to  the 
accident  which  caused  the  injury  of  which 
plaintiff  complains. 

2.  The  plaintiff  has  wholly  failed  to  prove 
that  said  Fred  Fredrickson,  was  a  vice-princi- 
pal of  defendant  or  acted  as  vice-principal  of 
defendant  in  his  actions  and  conduct  in  rela- 
tion to  the  accident  which  caused  the  injury 
of  which  plaintiff  complains.     [148] 

3.  That  it  is  clearly  shown  by  the  plain- 
tiff''s  testimony  that  if  said  Fred  Fredrickson 
was  guilty  of  any  negligence  it  was  the  negli- 
gence of  a  fellow-servant  and  not  that  of  the 
vice-principal  of  defendant. 

4.  The  evidence  introduced  by  plaintiff 
clearly  establishes  the  fact  that  plaintiff,  by 
his  conduct  at  and  immediately  before  the  time 
of  the  accident,  assumed  the  risk  which  re- 
sulted in  the  accident  which  caused  the  inju- 
ries complained  of. 

5:     That  it  is  clearly  established  by  the  tes- 
timony of  the  plaintiff  that  the  accident  which 
caused  the  injuries  complained  of  was  brought 
about  by  the  sole  negligence  of  plaintiff  and, 
therefore,  he  is  guilty  of  contributory  negli- 
gence which  bars  his  right  to  recover  in  this 
action." 
To  which  ruling  of  the  Court  the  defendant  did 
then  and  there  duly  except  and  the  exception  was 
allowed. 

(e)     The  Court  erred  in  giving  the  second  para- 
graph in  the  Court's  instruction  No.  5  to  the  jury 
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as-tlie  law  governing  any  part  of  the  evidence  of- 
fered at  the  trial  of  this  action  for  the  reason  that 
said  instruction  does  not  correctly  state  the  law, 
in  that  the  Court  assumes  that  if  Fredrickson  had 
any  authority  to  direct  the  plaintiff  as  to  the  man- 
ner in  which  the  plaintiff  performed  his  work  then 
Fredrickson  was  a  vice-principal  of  defendant  and 
the  Court  further  assmnes  in  said  instructions  that 
if  the  plaintiff  was  subject  to  Fredrickson 's  orders 
or  that  Fredrickson  was  responsible  for  the  way 
in  which  the  wagon  was  loaded,  including  the  quan- 
tity of  said  load  then  Fredrickson  was  a  vice-prin- 
cipal of  plaintiff  which  is  not  the  law,  to  which 
portions  of  said  instruction  No.  5  defendant  ex- 
cepted in  the  presence  of  the  jury  and  said  excep- 
tion was  allowed.  The  portion  of  instruction  No. 
5  excepted  to  is  as  follows: 

"If  you  find  from  the  evidence  that  Fred- 
rickson had  no  authority  to  direct  the  plain- 
tiff as  to  the  manner  in  which  he  performed 
his  work,  then  he  was  not  a  vice-principal  but 
he  and  the  plaintiff  were  fellow- servants  and 
plaintiff  cannot  recover  even  though  you 
should  find  that  his  injury  was  due  in  whole 
or  in  part  to  some  negligent  action  of  Fred- 
rickson. His  right  to  recover  in  this  action 
is  dependent  upon  his  showing  by  fair  prepon- 
derance of  the  evidence  that  he  was  subject 
to  Fredrickson 's  orders,  and  that  Fredrickson 
was  responsible  for  the  way  in  which  the 
wagon  was  loaded,  including  the  quantity  of 
said  load."     [149] 
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While  the  instruction  reads  'if  the  jury  finds 
from  the  evidence  that  Fredrickson  had  no  author- 
it}^  to  direct  the  plaintiff,  etc.,"  the  jury  must  have 
understood  it  to  be  that  if  they  found  that  if  he 
did  have  authority  to  direct  the  plaintiff  in  his 
work,  then  Fredrickson  was  a  vice-principal  and 
this  construction  of  the  law  is  directly  opposed  to 
the  well-establishel  principle  of  law  governing 
masters  and  servants.  In  this  matter  as  shown  by 
the  evidence,  Fredrickson  and  the  plaintiff  were 
carrying  out  the  details  of  their  work,  that  is  the 
operative  part  of  the  work  and  the  acts  complained 
of  in  regard  to  what  Fredrickson  may  have  done 
pertain  merely  to  the  duties  of  an  operative  and 
not  a  nondelegable  duty  of  the  defendant. 

(f)  The  Court  erred  in  giving  instruction  No. 
6  to  the  jury  as  the  law  governing  any  part  of  the 
evidence  offered  at  the  trial  of  this  action,  for  the 
reason  that  said  instruction  does  not  correct^ 
state  the  law  and  is  contrary  to  the  law  governing 
the  evidence  offered  at  the  trial  of  this  cause,  to 
which  instruction  the  defendant  excepted  to  in  the 
presence  of  the  jury  and  said  exception  was  duly 
allowed.     Said  instruction  No.  6  is  as  follows: 

"You  are  instructed  that  it  is  not  sufficient 
to  entitle  the  plaintiff  to  recover  in  this  case 
to  show  a  negligent  breach  of  duty  on  the  part 
of  defendant  corporation  or  its  responsible 
agent,  but  it  devolves  upon  the  plaintiff  to 
show  further  that  such  breach  of  duty  was  the 
proximate  or  immediate  cause  of  his  injury. 
If  the  plaintiff'  in  an  important  degree  or  way 


vs.  F.  J.  Sullivan.  173 

contributed  to  the  accident  he  was  guiltj'  of 
what  is  known  in  law  as  contributory  negli- 
gence. In  such  case  the  law  disregards  the 
negligence  to  the  defendant  and  makes  the 
negligence  of  the  plaintiff  a  bar  to  his  recovery. 
You  have  already  been  instructed  that  a  ser- 
vant entering  into  employment  assiunes  all 
the  natural  risks  and  hazards  of  the  work, 
in  this  case  if  you  find  that  the  accident  was 
due  to  any  unusual  -  conditions  you  are  to  de- 
termine from  all  the  evidence  in  the  case  whether 
or  not  plaintiff  was  so  bound  by  the  orders 
given  him  by  Fredrickson,  if  orders  were  given 
him,  that  he  could  not  without  disobeying  or- 
ders so  shape  his  conduct  as  to  avoid  the  un- 
usual risk.  If  he  could  have  so  acted  in  the 
emergency  by  the  exercise  of  reasonable  pru- 
dence and  foresight  such  as  may  be  expected 
of  any  ordinary  man  in  a  like  situation,  and 
failed  to  do  so,  he  was  guilty  of  contributory 
negligence  and  is  not  entitled  '[150]  to  re- 
cover. The  jury  are  instructed  that  a  servant 
is  as  a  general  rule  excusable  for  obeying  or- 
ders in  and  about  his  master's  business,  when 
such  orders  are  given  by  the  master  or  by 
one  in  authority  over  the  servant,  as  the  rep- 
resentative of  the  master,  unless  the  danger 
to  be  incurred  by  such  obedience  is  so  plain 
and  manifest  that  no  prudent  person  would 
attempt  obedience,  even  under  orders  from 
one  having  authority  over  him,  and  although 
there  be  apparent  danger  in  obeying  the  mas- 
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ter's  orders,  yet  such  knowledge  on  the  part 
of  the  servant  will  not,  of  itself,  defeat  a  re- 
covery, if  the  danger  is  not  glaring  and  such 
as  threatens  immediate  injury." 
In  this  instruction  the  Court  leaves  the  question 
to  the  jury  to  find  out  as  to  whether  or  not  the 
plaintiff  was  bound  by  the  orders  given  him  by 
Fredrickson,  and  that  he  could  not  without  dis^ 
obeying  orders  so  shape  his  conduct  as  to  avoid  the 
unusual  risk.  The  plaintiff  shows  that  he  realized 
the  risk  of  taking  on  the  alleged  additional  load 
and  that  he  was  told  that  he  could  take  it  or  quit. 
Therefore,  the  plaintiff  had  ample  opportunity  to 
decline  taking  the  said  additional  load  but  he  vol- 
untarily assumed  any  risk  that  was  entailed  thereby. 
The  uncontradicted  testimony  establishes  that 
Fredrickson  did  not  have  authority  to  hire  or  dis- 
charge the  plaintiff  or  any  other  employee  of  the 
defendant  and  the  evidence  further  shows  that  if 
Fredrickson  did  give  any  such  orders  they  con- 
cerned the  details  or  operative  part  of  the  work 
for  which  Fredrickson  and  the  plaintiff  were  em- 
ployed by  the  defendant  and  were  not  orders  con- 
cerning any  nondelegable  duty  of  the  defendant, 
(g)  The  Court  erred  in  giving  paragraph  No. 
1  of  instruction  No.  7  to  the  jury  as  the  law  gov- 
erning any  part  of  the  evidence  offered  at  the  trial 
of  this  action  for  the  reason  that  said  instruction 
does  not  correctly  state  the  law  and  is  contrary 
to  the  law  governing  the  evidence  in  this  case  to 
which  portion  of  said  instruction  No.  7  the  defend- 
ant excepted  in  the  presence  of  the  jury  and  said 
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exception   was   allowed.     The   portion   of   instruc- 
tion No.  7  thus  excepted  to  is  as  follows:     [151] 

"That  plaintiff  is  entitled  to  recover  if  he 
has  proven  by  a  fair  preponderance  of  the  evi- 
dence that  his  injury  was  the  result  of  an  un- 
usual risk  which  he  assumed  under  the  direct 
orders  of  a  vice-principal  of  the  defendant  cor- 
poration, and  that  he  was  guilty  of  no  con- 
tributory negligence  which  aided  materially  in 
producing  the  accident,  that  is,  under  the  cir- 
cumstances he  acted  as  might  be  expected  of 
an  ordinary  prudent  and  careful  man  in  his 
situation." 
This   instruction   is   not   the   law   governing  the 
evidence  in  this  case  for  the  reason  that  the  Court 
instructed  the  jury  in  effect  that  if  Fredrickson 
had  authority  to  give  the  plaintiff  any  instructions 
whatever  as  to  the  manner  in  which  he  performed 
his   work   then   Fredrickson   was    a    vice-principal 
of  the  defendant  which  is  not  the  law.     The  evidence 
clearly  establishes  that  any  of  the  alleged  instruc- 
tions given  by  Fredrickson  to  plaintiff  were  not 
instructions  concerning  nondelegable  duties  of  the 
defendant   but   were    instructions   only   concerning 
the  details  of  or  operative  part  of  the  work  being 
performed  by  Fredrickson  and  the  plaintiff  under 
their   employment   by   the    defendant   and   in   that 
matter    Fredrickson    was   a    fellow-servant    of   the 
plaintiff.     Said  instruction  is  also  contrary  to  the 
law  because  the  Court  leaves  it  to  the  jury  to  deter- 
mine  whether  the   plaintiff  was   guilty   of   contri- 
butory negligence,   which   under   the   testimony  of 
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plaintiff  should  not  have  been  done.  Plaintiff's 
testimony  clearly  shows  that  he  knew  of  the  danger 
driving  down  B  Avenue  with  the  wagon  loaded 
as  he  testified  it  was  loaded  and  the  uncontradicted 
testimony  of  Lund,  a  witness  for  the  defendant 
shoves  that  no  careful  or  prudent  man  would  have 
driven  the  wagon  down  B  Street  loaded  as  the 
plaintiff  claims  this  wagon  was  loaded. 

(h)  The  Court  erred  in  giving  subdivision  (B) 
of  paragraph  2  of  instruction  No.  7  to  the  jury 
as  the  law  governing  the  evidence  in  this  case  for 
the  reason  that  said  portion  of  said  instruction  No. 
7  does  not  correctly  state  the  law  as  applied  to  the 
evidence  in  this  case,  to  which  portion  of  said  in- 
struction the  defendant  [152]  in  the  presence  of 
the  jury  duly  excepted  and  the  exception  was  al- 
lowed. Said  portion  of  said  instruction  is  as  fol- 
lows : 

"If  he   was   injured   through   the   act   of   a 
fellow-servant,  that  is  the  act  of  an  employee 
who  had  no  controlling  authority  over  him  in 
the  circumstances. ' ' 
This  portion  of  said  instruction  is  a   summary 
statement  of  the  law  given  by  the  Court  to  the  jury 
governing  the  relations  of  master  and  servant  and 
purports  to  be  a  definition  of  what  a  fellow-servant 
is.     It   in   effect   tells    the   jury   that    Fredrickson 
was  not  a  fellow-servant  of  the  plaintiff  if  Fred- 
rickson  had   any   control    or    authority   over   him. 
The  instruction  is  vague  and  misleading  as  to  the 
words  "control  and  authority,"  and  the  jury  might 
well  have  taken  such  words  to  mean  any  authority 
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to  direct  the  plaintiff  in  any  manner  as  to  the  per- 
formance of  his  work  which  is  not  the  law  govern- 
ing the  evidence  in  this  case  or  covering  generally 
the  relations  of  master  and  servant. 

(i)  The  Court  erred  in  giving  instruction  No.  8 
to  the  jury  as  the  law  governing  any  part  of  the 
testimony  in  this  case  offered  at  the  trial  for  the 
reason  that  the  same  does  not  correctly  state  the 
law  in  that  there  is  no  grounds  or  substantial  basis 
in  the  evidence  on  which  the  jury  could  base  a 
verdict  in  favor  of  the  plaintiff  and  against  the 
defendant  for  any  sum  whatever.  To  this  instruc- 
tion the  defendant  duly  excepted  in  the  presence 
of  the  jury  and  the  exception  was  allowed.  In- 
struction No.  8  is  as  follows: 

^'If  you  find  that  plaintiff  is  entitled  to  re- 
cover you  will  include  in  the  amount  of  his  re- 
covery whatever  reasonable  sums  he  has  paid 
for  medical  and  hospital  treatment;  second, 
such  sum  as  will  compensate  him  for  his  loss 
of  time  from  work;  third,  such  smn  as  the  jury 
may  find  he  is  entitled  to  receive  for  the  mental 
and  physical  pain  and  suffering  he  has  under- 
gone as  the  result  of  his  said  injury.  This 
latter  sum  is  difficult  of  exact  computation 
since  pain  and  suffering  cannot  be  measured  in 
money.  The  amount  allowed  is  left  to  the 
sound  discretion  of  the  jury.  The  total  must 
not  exceed  the  amount  asked  in  plaintiff's  com- 
plaint, to  wit,  $6358.00." 
(j)  The  Court  erred  in  refusing  to  give  defend- 
ant's instruction  No.  2  requested  by  the  defendant 
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to  be  given  to  the  [153]  jury  for  the  reason  that 
the  same  is  not  covered  by  other  instructions  given 
by  the  Court  and  should  have  been  given  to  the  jury 
as  the  law  governing  plaintiff's  assumptions  of 
risk  under  all  the  evidence  offered  at  the  trial. 
Said  requested  instruction  No.  2  is  as  follows: 

"You  are  instructed  that  the  plaintiff's  own 
testimony  shows  that  he  remained  on  the  wagon 
to  which  he  has  testified  at  the  time  when  the 
wagon  was  being  loaded  by  the  defendant's  em- 
ployee Fred  Fredrickson,  and  when  he  had 
ample  opportunity  to  remove  himself  to  a  place 
of  safety.  By  so  doing  the  plaintiff,  knowing, 
as  he  has  pleased,  the  condition  of  the  streets 
of  the  town  of  Cordova,  and  particularly  the 
condition  of  B  Street  in  said  town,  assumed  all 
of  the  risks  incident  to  his  remaining  on  said 
wagon  and  attempting  to  drive  with  it  down 
said  B  Street,  and  the  defendant  is  not  liable 
for  the  injuries  plaintiff  thus  suffered." 
To  which  refusal  of  the  Court  the  defendant  duly 
excepted  in  the  presence  of  the  jury  and  the  ex- 
ception was  allowed. 

(k)  The  Court  erred  in  refusing  to  give  in- 
struction No.  4  requested  by  the  defendant  to  be 
given  to  the  jury  for  the  reason  that  the  law  therein 
contained  is  not  covered  by  other  instructions  given 
by  the  Court  and  should  have  been  given  by  the 
Court  to  the  jury  as  the  law  covering  the  plaintiff's 
assumption  of  risk  and  his  contributory  negligence 
as  shown  by  the  evidence  offered  at  the  trial.  Said 
requested  instruction  No.  4  is  as  follows: 
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r  ''I  instruct  3^ou  that  a  servant  assumes  the 

ordinary  risks  of  his  employment  and  is  bound 
to  exercise  his  own  skill  and  diligence  to  pro- 
tect  himself    and    unless    you    find    from    the 
evidence  that  the  plaintiff  exercised  due  skill 
and  diligence   to  protect   himself  in  choosing 
the  route  down  B  Avenue  over  the  snow  and 
ice  in  preference  to  the  route  of  B  Avenue  to 
Second  Street  then  you  must  find  for  the  de- 
fendant." 
To  which  refusal  of  the  Court  the  defendant  duly 
excepted  in  the  presence  of  the  jury  and  the  ex- 
ception was  allowed. 

Dated  at  Valdez,  Alaska,  this  26th  day  of  Febru- 
ary, 1923. 

DONOHOE  &  DIMOND, 
Attorneys  for  Defendant. 
Receipt  of  the  foregoing  "motion  for  a  new  trial" 
is  hereby  acknowledged  by  receipt  of  copy  of  same 
duly  certified  to  as  such  true  copy  by  Anthony  J. 
Dimond,  one  of  the  attorneys  for  the  defendant. 
Dated  at  Valdez,  Alaska,  February  26,  1923. 

L.  V.  RAY, 
One  of  Attorneys  for  Plaintiff. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Feb.  6,  1923.  W.  N.  Cuddy, 
Clerk.     By  ,  Deputy.     [154] 
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February  1,  1923,  Term  of  Court,  Valdez,  Alaska, 
June  6,  1923— 38th  Cornet  Day. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 

P.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 

Minutes  of  Court — June  6,  1923 — Order  Denying 
Motion  for  New  Trial. 

Defendant's  motion  for  a  new  trial  of  this  cause 
having  been  heretofore  argued  by  counsel  and 
taken  under  advisement  by  the  Court,  after  con- 
sideration thereof  said  motion  is  by  the  Court 
denied,  to  which  order  and  ruling  of  the  Court 
the  defendant  then  and  there  excepted  and  the 
exception  was  by  the  Court  allowed.     [155] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 
J.  F.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a   Corpora- 
tion, 

Defendant. 

Opinion  on  Motion  for  a  New  Trial. 

Various  assignments  of  error  are  set  up  by  coun- 
sel for  defendant  in  support  of  its  motion  for  a 
new  trial,  but  I  am  satisfied  that  only  one  error, 
if  any,  was  made  by  the  Trial  Court,  and  that  may 
have  been  in  denying  the  motion  for  an  instructed 
verdict  at  the  close  of  all  the  evidence.  I  think 
the  motion  for  a  nonsuit  was  properly  denied  at 
the  end  of  plaintiff's  evidence  because  it  appears 
to  me  that  the  positive  testimony  of  the  plaintiff, 
corroborated  in  some  degree  by  Mrs.  Batterlee, 
made  a  prima  facie  case.  After  carefully  reading 
the  motion  for  a  new  trial  I  am  unable  to  agree 
with  counsel  that  there  was_any  important  error 
made  in  the  admission  or  exclusion  of  evidence  or 
in  the  instructions. 

The  question  of  the  correctness  of  the  Court's 
action  in  denying  the  motion  for  an  instructed 
verdict  at  the  close  of  all  the  evidence  has  been  a 
very  perplexing  one  and  I  am  not  yet  fully  as- 
sured that  I  was  right  in  denying   that  motion. 
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Under  the  conflicting  authorities  a  cogent  argu- 
ment can  me  made  either  way  with  probably  almost 
an  even  balance  of  precedents.  I  have  decided  to 
stand  by  the  ruling  denying  the  motion  for  the 
reason  that  the  general  tendency  of  Courts  of  late 
years  has  been  to  leave  every  disputed  question 
of  fact  to  the  jury.  This  is  true  [156]  even  in 
jurisdictions  which  do  not  have  the  provision  of 
the  Alaska  code  that  the  jury  are  the  exclusive 
fudges  of  the  facts  and  of  the  credibility  of  the 
witnesses.  The  modem  rule  is  laid  down  by  the 
Supreme  Court  in  Kreigh  vs.  Westinghouse,  214 
U.  S.  249-258: 

"Questions    of    negligence    do    not    become 
questions  of  law  to  be  decided  by  the  Court, 
except  'where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same   conclusion 
from  them,  and  the  case  is  not  to  be  withdrawn 
from   the   jury   unless   the   conclusion  follows 
as  matter  of  law  that  no  recovery  can  be  had 
upon  any  view  which  can  be  properly  taken 
of  the  facts  the   evidence  tends   to   establish. 
Gardner  vs.  Mich.  Cent.  Railroad,  150  U.   S. 
349,  361." 
It  is  true  that  the  question  raised  by  the  motion 
for  an  instructed  verdict  is  not  wholly  one  of  neg- 
ligence.    It    involves  the   question   of   the    alleged 
representative    character   or   vice-principalship    of 
TYederickson,   which  is   a  question  of  mixed  law 
and  fact.    Nevertheless,   in   view   of  the   decisive 
conflict  in  the  evidence  both  as  to  Frederickson's 
authority  and  as  to  his  actions  and  those  of  the 
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plaintiff  immediately  preceding  the  accident  com- 
plained of,  it  appears  to  me  that  under  the  modern 
rule  there  was  sufficient  evidence  on  that  point 
to  go  to  the  jury.  In  arguing  that  Frederickson 
was  clearly  a  fellow-servant  of  Sullivan,  which 
was  without  doubt  generally  true,  defendant's 
counsel  overlooked  the  principle  of  law  laid  down 
by  themselves: 

^'Whether  an  injury  to  a  servant  was  caused 
by  the  negligence  of  a  fellow^servant  depends 
upon  the  nature  of  the  action  in  the  perform- 
ance of  which  the  employee  was  negligent, 
and  not  upon  the  employee's  rank  or  grade." 
(Mast.  vs.  Kern,  54  Pac.  950,  and  other  cases.) 
The  rule  is  well  stated  by  Labatt,  volume  4,  sec- 
tions 1434-1435: 

"Sec.  1434.  Representative  character  of 
servant  depends  on  the  actual  functions  dis- 
charged by  him. — Whether  the  employee  whose 
negligence  caused  the  injury  was  or  was  not 
a  vice-principal  is  determined  by  the  nature 
of  the  functions  which  he  was,  as  a  matter  of 
fact,  discharging  at  the  time  when  the  injury 
was  received,  and  not  by  the  appellation  by 
which  he  was  designated.  His  official  [157] 
denomination  will  not,  of  itself,  determine 
whether  or  not  he  was  a  representative  of  the 
master.  Nor  does  a  rule  the  effect  of  which 
is  to  cast  upon  him  certain  functions  under  the 
circumstances  specified  operate  so  as  to  alter 
the  legal  relations  which  would,  apart  from  the 
rule,  be   held   to   exist   between  him  and  the 
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other  employees.  Nor  is  the  fact  that  the  in- 
jured servant  believed  the  negligent  employee 
to  ibe  a  vice-principal,  and  was  not  aware  that 
he  had  been  discharged  in  that  capacity,  a 
sufficient  ground  for  allowing  the  action  to  be 
maintained.  Nor  will  the  mere  fact  that  the 
subordinate  believed  in  good  faith  that  he  had 
been  told  by  the  employer  to  obey  the  direc- 
tions of  another  employee  enable  the  subordi- 
nate to  recover  for  the  negligence  of  that  em- 
ployee, if,  as  a  matter  of  fact,  no  such  instruc- 
tions were  given. 

The  mere  fact  that  a  vice-principal  exercised 
his  authority  through  an  intermediar}^  clearly 
cannot  affect  the  extent  of  the  employer's  re- 
sponsibility. Nor  is  it  material,  in  a  case 
where  injury  was  caused  by  following  the 
directions  of  a  vice-principal,  that  he  him- 
self was  temporarily  absent  when  those  direc- 
tions were  being  carried  out. 

iSec.  1435.  Temporary  vice-principals. — 
Both  on  principle  and  authority  it  is  manifest 
that  a  master  is  no  less  responsible  for  the  neg- 
ligence of  an  employee  who  is  temporarily  fill- 
ing the  position  of  an  alter  ego  than  he  is  for 
the  negligence  of  an  employee  who  holds  that 
position  permanently. 

In  determining  the  question  whether  the 
relation  of  temporary  vice-principalship  ex- 
isted between  the  negligent  and  injured  per- 
sons at  the  time  of  the  accident,  the  essential 
circumstance   to  be   considered  is   the   nature 
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of  the  functions  discharged  by  the  alleged 
vice-principal.  In  some  instances  the  exer- 
cise of  those  functions  will  have  resulted  from 
his  compliance  with  the  provisions  of  a  rule, 
the  effect  of  which  was  that,  in  a  specified  con- 
tingency, he  was  to  exercise  certain  powers. 
In  such  cases  the  employer  incurs  no  respon- 
sibility unless,  at  the  time  of  the  accident,  the 
subordinate  had  actually  passed  under  the  con- 
trol of  the  temporary  vice-principal.  Nor  will 
the  substitute  be  considered  a  vice-principal 
if  it  is  apparent  that  he  was  not  exercising 
some  power  or  function  which  was  an  essential 
attribute  of  the  position  held  by  the  employee 
whose  place  he  had  taken. 

Since  the  powers  of  a  temporary  vice-prin- 
cipal can  in  no  case  be  greater  than  those  of 
the  permanent  one,  the  master  is  not  respon- 
sible if  those  powers  are  exceeded  by  the  sub- 
stitute." 
In  section  1433,  the  same  learned  author,  in  dis- 
cussing   generally   the    application    of    the    fellow- 
servant  rule,  makes  the  following  forceful  state- 
ment regarding  the  conflict  of  authority:     [158] 

"Sec.  1433.  General  Statement. — None  of 
the  courts,  even  those  which  have  applied  the 
doctrine  of  common  employment  in  its  most  rig- 
orous and  sweeping  form  have  gone  to  the  length 
of  asserting  that  it  is  absolutely  and  invari- 
ably controlling  in  all  cases  in  which  a  mas- 
'  ter  is  being  sued  for  injuries  caused  by  the 
negligence  of  a  fellow-servant  of  the  injured 
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person.     It  is  conceded  that  a  portion,  at  least, 
of  those  cases  are  governed  by  the  rule  em- 
bodied   in    the    maxim,    respondeat    superior. 
But  with  regard  to  the  precise  extent  of  the 
domain  which  is  covered  by  each  of  these  two 
antagonistic  principles,  there  is  an  extraordi- 
nary diversity  of  judicial  opinion.     The  deci- 
sions on  the  subject,  indeed,  are  conflicting  to 
a  degree  which,  it  may  be  safely  affirmed,  is 
without  a  parallel  in  any  department  of  juris- 
prudence.    To  attempt  to  reconcile  these  deci- 
sions, or  even  to  suggest  grounds  upon  which, 
as  rulings  with  respect  to  specific  facts,  they 
may  be  reconciled,  would  be  to  attempt  an  im- 
possible and  unfruitful  task.     The  utmost  that 
the  commentator  can  aim  at,  with  any  hope  of 
attaining  success,  is  to  group  the  authorities 
under  categories  which  will  enable  the  reader 
to  comprehend,  as  nearly  as  may  be,  the  ex- 
tent to  which  the  courts  diverge  from,  or  agree 
with,  one  another  in  regard  to  the  various  sub- 
sidiary issues  through  which  an  answer  to  the 
main  question  has  been  sought." 
The  position  taken  by  this  Court  is  the  follow- 
ing: In  view  of  the  hopelessly  conflicting  preced- 
ents on  this  subject,  not  ony  in  different  jurisdic- 
tions but  in  the  same  jurisdiction  over  and  over 
again,   the  proper  rule  to  adopt  is  to  follow  the 
modern    authorities.     The    fellow-servant    rule    in 
the  earlier  years  of  its  history  never  gave  rise  to 
any  such  decisions  as  those  quoted  by  counsel  for 
defendant.     The  Whelan  case,  the  Martin  case  and 
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the  Peterson  case,  and  other  similar  cases  so 
strongly  relied  on  by  counsel,  were  all  decided  in 
the  last  decade  of  the  nineteenth  century  when  the 
(Supreme  Court,  as  then  constituted,  overruled  re- 
peated decisions  made  by  the  same  court.  Many 
of  the  federal  and  state  courts  made  similar  deci- 
sions in  that  decade  and  the  one  following,  using 
the  Supreme  Court  decisions  as  authorities.  It  is 
true  that  none  of  those  cases  has  been  expressly 
overruled  but  the  Supreme  Court  itself  in  the  last 
decade  and  a  [159]  half  has  made  repeated  deci- 
sions so  utterl}^  inconsistent  with  those  cited  that  the 
action  of  the  court  amounts  to  overruling  the  earlier 
ones.  The  most  decisive  case  is  the  one  already 
quoted,  that  of  Kreigh  vs.  Westinghouse.  The  opin- 
ion by  Mr.  Justice  Day  contains  statements  which 
amount  to  a  denial  in  argument  of  the  position  taken 
by  the  court  in  the  cited  cases.  For  example,  the  fol- 
lowing : 

"The  duty  of  providing  a  reasonably  safe 
place  for  the  carrying  on  of  the  work  is  a  con- 
tinuing one,  and  is  discharged  only  when  the 
master  furnishes  and  maintains  a  place  of  that 
character.  As  late  as  Santa  Fe  &  Pacific  R.  R. 
Co.  vs.  Holmes,  202  U.  S.  438,  it  was  declared: 
The  duty  is  a  continuing  one  and  must  be 
exercised  whenever  circumstances  demand  it.' 
Where  workmen  are  engaged  in  a  business, 
more  or  less  dangerous,  it  is  the  duty  of  the 
master,  to  exercise  reasonable  care  for  the 
safety  of  all  his  employees,  and  not  to  expose 
them  to  the  danger  of  being  hurt  or  injured 
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by  the  use  of  a  dangerous  appliance  or  unsafe 
place  to  work,  where  it  is  only  a  matter  of 
using  due  skill  and  care  to  make  the  place  and 
appliances  safe.  There  is  no  reason  why  an 
employee  should  be  exposed  to  dangers  un- 
necessary to  the  proper  operation  of  the  busi- 
ness of  his  employer.  Choctaw,  Oklahoma  & 
R.  R.  Co.  vs.  McDade,  191  U.  S.  64,  66,  and 
cases  there  cited.     *     *     * 

If  the  negligence  of  the  master  in  failing  to 
provide  and  maintain  a  safe  place  to  work 
contributed  to  the  injury  received  by  the 
plaintiff  the  master  would  be  liable,  notwith- 
standing the  concurring  negligence  of  those 
performing  the  work.  Grand  Truck  R.  R.  Co. 
vs.  Cummings,  106  U.  S.  700;  Deserant  vs.  Cer- 
rillo  Coal  Railroad  Co.,  178  U.  S.  409,  420,  and 
cases  there  cited. 

It  is  further  argued  that  the  testimony 
shows  that  the  injuries  to  the  plaintiff  were 
solely  caused  by  the  negligence  of  the  man 
operating  the  derrick  in  giving  it  a  sudden 
and  strong  push  toward  the  north  wall,  where 
the  plaintiff  was  standing  when  injured,  and 
it  is  contended  that  the  derrick  could  not  have 
injured  the  plaintiif  but  for  the  negligent  op- 
eration thereof  by  the  fellow-servants  of  the 
plaintiff  using  the  same.  But  here  again  we 
think  the  question  was  one  for  the  jury  to  de- 
termine." 
The  last  sentence  quoted,  I  think  states  the 
modern  rule.     The  law  changes  gradually  and  has 
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been  changing  for  centuries  with  the  growth  of 
civilization  and  the  development  of  different 
[160]  conditions  in  society  and  different  ways  of 
viewing  social  and  economic  questions.  The  ex- 
treme position  taken  by  the  courts  at  the  end  of 
the  nineteenth  century  in  making  a  fetish  of  the 
fellow-servant  rule  was  so  repugnant  to  the  popu- 
lar sense  of  justice  that  legislation  quickly  followed 
abolishing  the  fellow-servant  rule  in  many 'cases. 
This  was  done  both  by  congress  and  by  the  states. 
Many  of  the  states  have  abolished  the  rule  wholly. 
Following  this  change  in  public  opinion,  not  to 
say  the  public  conscience,  the  courts  have  receded 
from  the  extreme  views  of  a  quarter  of  a  century 
ago.  They  have  done  this  even  where  no  new 
statute  compelled  it.  The  change  in  the  decisions 
of  the  Supreme  Court  is  the  strongest  testimonial 
to  this  fact.  The  most  striking  instance  is  Kreigh 
vs.  Westinghouse.  In  that  case  a  nonsuit  was 
granted  by  the  Circuit  Court  for  the  western  dis- 
trict of  Missouri  and  this  judgment  was  affirmed 
by  the  Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit, in  an  opinion  by  Judge  Sanborn.  Judge  S'an- 
born  is  admittedly  one  of  the  ablest  Circuit  Judges 
in  the  countr}^  but  he  still  retains  the  views  on  the 
fellow-servant  rule  which  prevailed  two  or  three 
decades  ago.  When  the  Kreigh  case  went  to  the 
Supreme  Court  the  decision  of  both  lower  courts 
was  reversed  and  the  case  remanded  for  a  new 
trial.  The  decision  was  unanimous  and  much  of 
the  opinion  by  Mr.  Justice  Day  has  already  been 
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quoted.     I  mention  this  because  counsel  relies  so 
strongly  on  certain  opinions  by  Judge  Sanborn. 

The  issue  presented  to  the  Court  on  this  part  of 
the  motion  for  a  new  trial  is  contained  in  the  fol- 
lowing disputed  testimony:  Plaintiff  testified  that 
when  he  had  a  large  load  on  his  wagon  and  had 
driven  a  short  distance  from  the  warehouse  into 
the  street  he  was  stopped  by  Frederickson  and  told 
to  take  several  [161]  cases  of  goods  to  the  store 
on  First  Avenue.  Plaintiff  insisted  he  had  load 
enough  already  and  could  not  carry  any  more;  that 
Frederickson  insisted  he  should  take  the  other 
articles  and  proceeded  to  throw  them  upon  the 
footboard  of  the  wagon,  some  of  them  being  left 
there  and  others  being  placed  upon  the  seat;  that 
just  as  this  was  done  the  horse  started  down  the 
hill  and  plaintiff*  was  unable  to  control  the  animal 
because  of  his  position  among  the  boxes  on  the 
seat,  and  that  the  accident  was  caused  by  this  fact. 
On  the  other  hand  Frederickson  testified  that  Sul- 
livan himself,  after  he  was  loaded,  proposed  to  get 
another  case  of  goods  and  did  so  although  Fred- 
erickson told  him  he  had  load  enough  already. 
Frederickson  also  claimed  that  he  advised  Sulli- 
van to  drive  up  to  Second  Avenue,  which  was  clear 
of  snow.  If  Frederickson 's  testimony  is  correct 
Stillivan  was  clearly  guilty  of  contributory  negli- 
gence and  his  action  would  be  barred  on  that 
ground  if  no  other.  PYederickson  was  corrobor- 
ated to  some  extent  by  Dudley  Allen  and  Sullivan 
in  a  slight  degree  by  Mrs.  Satterlee.  Surely  this 
conflicting    testimony   presented   an   issue    of  fact 
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which  was  for  the  jury  to  determine  unless  the 
admitted  facts  or  testimony  of  the  plaintiff  was 
such  as  to  make  it  the  duty  of  the  court,  as  matter 
of  law,  to  decide  that  Frederickson  in  all  he  did 
was  a  fellow-servant  of  Sullivan,  in  which  case  the 
defendant  corporation  would  not  be  liable.  It  is 
not  disputed  that  the  fellow-servant  rule  and  the 
law  of  the  assumption  of  risk  and  contributory 
negligence  all  apply  to  this  case,  since  none  of  them 
in  the  kind  of  employment  in  which  Sullivan  and 
Frederickson  were  engaged  is  in  any  way  affected 
by  any  statute. 

It  is  to  be  determined  by  the  Court  then  if  facts 
were  presented  which  required  the  submission  to 
the  jury  of  the  issue  whether  or  not  Frederickson 
in  the  action  he  took  was  a  vice-principal  of  the 
defendant  corporation.  It  is  only  on  the  [162] 
testimony  of  the  plaintiff  that  such  a  finding  could 
be  made.  Plaintiif's  testimony  was  positive  and 
he  was  unimpeached  except  so  far  as  he  was  contra- 
dicted by  other  witnesses.  Certainly  there  was 
an  issue  of  fact  to  be  decided.  The  question  is, 
was  it  a  question  of  fact  for  the  Court  to  submit 
to  the  jury?  I  think  it  was.  Whatever  may  be 
my  personal  opinion  of  the  weight  of  the  evidence 
or  the  preponderance  of  the  evidence,  all  questions 
of  fact  are  for  the  jury.  The  law  already  quoted 
lays  down  the  rule  that  even  a  fellow-servant  may 
for  a  brief  time  be  discharging  a  duty  of  the  em- 
ployer, and  I  cannot  agree  as  counsel  argue,  fol- 
lowing the  statement  of  Judge  Sanborn  in  Union 
Pac.  vs.  Marone,  246  F.  concerning  the  difference 
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between  operation  and  provision,  that  accepting 
any  state  of  the  facts,  whatever  was  done  by  Sulli- 
van and  Frederickson  were  acts  of  operation  and 
not  of  provision.  It  is  seldom  that  any  decision 
emphasizes  as  strongly  as  does  Judge  Sanborn's 
in  the  Marone  case  the  distinction  between  opera- 
tion and  provision.  As  a  matter  of  fact  in  many 
cases  it  appears  to  me  that  one  runs  into  the  other 
so  it  is  difficult  to  draw  a  line  of  demarcation  be- 
tween them,  and  that  this  is  one  of  those  cases. 

Plaintiff's  case  rests  upon  his  claim  that  his 
place  to  work  was  rendered  unsafe  by  the  action 
of  Frederickson;  that  he  was  under  Frederickson 's 
orders  so  far  as  Frederickson  chose  to  give  them 
in  the  matter  of  loading  the  wagon  and  the  quan- 
tity of  load  he  carried;  that  he  protested  against 
the  additional  load  and  before  he  had  an  opportu- 
nity to  adjust  himself  to  the  situation  the  horse 
started  and  he  was  then  compelled  to  do  the  best  he 
could  under  the  circumstances.  It  is  argued  by 
counsel  for  defendant  that  he  could  have  quit  his 
job.  It  might  be  argued  also  that  he  could  have 
jumped  out  of  the  wagon  and  let  the  horse  and 
wagon  go.  This  latter  act  would  have  been  crimi- 
nal negligence  because  of  the  danger  to  people  in 
the  street.  As  for  quitting  his  job  under  the  cir- 
cumstances, he  had  practically  no  time  to  think 
and  it  is  another  accepted  rule  of  law  that  when  a 
[163]  servant  is  injured  in  obeying  a  sudden  or- 
der which  places  him  in  a  dangerous  situation  the 
master  is  liable.     (See  Labatt,  Sec.  1357,  etc.) 
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This  presents  to  me  the  following  situation:  If 
plaintiff's  testimony  is  true  his  place  of  work  was 
made  unnecessarily  dangerous  on  short  notice  with- 
out his  having  sufficient  time  either  to  protect 
himself  or  to  decide  that  he  was  not  willing  to 
accept  the  risk.  It  was  a  dangerous  situation  sud- 
denly forced  upon  him  by  a  person  who  had  suffi- 
cient authority  over  him  to  place  him  in  that  situa- 
'tion.  In  creating  that  situation  F'rederickson  was 
acting  for  the  employer  of  both  men.  He  was  fix- 
ing the  place  where  Sullivan  had  to  work.  He  was 
acting  for  the  corporation  and  he  did  not  take  rea- 
sonable care  to  provide  a  reasonably  safe  place  to 
work.  He  denies  plaintiff's  testimony  in  toto,  and 
that  presented  an  issue  of  fact  for  the  jury  to 
determine.  The  jury  has  a  right  to  pass  upon  an 
issue  of  fact  involving  an  alleged  vice-principalship 
as  much  as  they  have  on  any  other  issue  of  fact 
presented  by  the  testimony  in  any  case. 

I  repeat,  the  question  is  very  close  and  there 
was  barely  enough  evidence  on  the  question  of 
vice-principalship  to  induce  me  to  submit  it  to  the 
jury.  I  am  not  sure  I  was  right  in  the  ruling  but 
I  believe  that  I  was  and  will  leave  it  to  a  higher 
Court  to  decide  whether  or  not  I  was  wrong.  On 
this  question  of  leaving  all  facts  to  the  jury  I 
wish  to  cite  the  following  recent  cases  in  Federal 
Courts  in  which  it  was  held  upon  widely  varying 
issues  in  different  cases  that  questions  of  fact  are 
for  the  jury  to  determine:  Myers  vs.  Pittsburgh 
Coal  Co.,  233  U.  S.  184;  Tex.  &  Pac.  R.  Co.  vs. 
Prater,  229  U.   S.  177;  C.  R.  I.   &  P.  R.  Co.  vs. 
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Brown,  229  U.  S.  317;  Tex.  &  Pac.  R.  Co.  vs.  Har- 
vey, 228  U.  S.  319;  Brewery  Co.  vs.  Schmidt,  226 
U.  S.  162;  Davis  vs.  Scroggins,  284  F.  760;  Dalilen 
vs.  Hines,  275  F.  817;  Gunn  vs.  Standard  Oil,  275 
F.  932;  St.  L.  R.  Co.  vs.  Jefferys,  [164]  276  F. 
73;  Woodward  vs.  Limbaugh,  276  F.  1;  Gover  vs. 
A.  P.  A.,  278  F.  927  (this  was  an  Alaska  case  in 
the  Ninth  Circuit);  Davis  vs.  Reynolds,  280  F.  363; 
Watson  Coal  &  M.  Co.  vs.  Greeson,  284  F.  510; 
Atlantic  Coast  Line  R.  Co.  vs.  Williams,  284  F. 
262;  Collins  vs.  Barner,  268  F.  699  (a  case  of  a 
badly  loaded  elevator);  Patton  vs.  Kenmont  Coal 
Co.,  268  F.  334;  Dunton  vs.  Hines,  267  F.  452; 
Southern  R.  Co.  vs.  Miller,  267  F.  376;  Gibson  vs. 
Germat,  267  F.  305;  McMillan  vs.  Alaska  Fish  Co., 
266  F.  26  (another  Alaska  case  in  the  Ninth  Cir- 
cuit). 

In  Beatson  Copper  Co.  vs.  Pedrin,  217  F.  43,  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  held 
in  effect  that  the  question  of  vice-principalship 
was  one  for  the  jury.  In  that  case  Pedrin  and 
another  miner  had  been  ordered  into  the  glory  hole 
immediately  after  the  firing  of  a  shot  in  a  wall. 
One  of  the  men  protested  that  the  wall  should  be  ex- 
amined first,  but  the  shift  boss  assured  them  that  it 
was  safe  and  ordered  them  immediately  to  work 
in  the  glory  hole.  A  slide  came  shortly  afterwards 
and  Pedrin  was  badly  injured.  It  was  urged  by 
the  defendant  corporation  in  that  case  as  in  this, 
that  the  shift  boss  was  a  fellow-servant  of  Pedrin. 
The  appellate  court  did  not  direct^  rule  on  this 
point  but  held  the   evidence  sufficient  to  support 
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the  judgment.  In  concluding  the  opinion,  Judge 
Ross  said:  ''The  evidence  we  think  was  such  as 
to  make  the  case  a  proper  one  for  the  submission 
to  the  jury  under  appropriate  instructions." 

The  case  of  Stewart  vs.  Newby,  266  F.  287,  is 
cited  by  counsel  for  defendant.  This  case  was  re- 
versed in  the  Fourth  Circuit  for  errors  in  the  ad- 
mission of  testimony  and  in  the  instructions,  but 
in  the  opinion  the  Court  said,  discussing  [165] 
the  principles  by  which  it  can  be  determined 
whether  one  is  a  vice-principal  or  fellow-servant, 
"It  is  certain  now  that  the  test  is  duty  and  not 
rank,  and  is  determined  by  obligation  rather  than 
authority."  The  Court  further  said,  in  discussing 
the  nondelegable  duty  of  the  master  to  furnish 
servants  with  a  reasonably  safe  place  to  work, 
''What  constitutes  due  care  or  negligence  in  any 
particular  case  is  ordinarily  a  question  of  fact  for 
the  jury." 

The  other  questions  raised  by  the  motion  for  a 
new  trial  will  be  discussed  briefly.  I  think  the 
complaint  stated  a  cause  of  action  and  that  the 
plaintiff's  testimony  corresponded  sufficiently  to 
the  allegations. 

I  do  not  think  any  error  was  committed  in  ad- 
mitting the  X-ray  photograph.  All  that  is  re- 
quired in  such  cases  is  that  the  photograph  be 
sufficiently  identified.  Plaintiff  testified  he  saw 
the  photograph  after  it  was  taken  and  he  was  sure 
the  plate  was  the  same.  His  credibility  on  that 
point  was  for  the  jury.  In  the  use  of  the  plate  a 
clear  distinction  was  made  between  what  the  plate 
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showed  and  Dr.  Bulkley's  testimony  as  to  what  he 
had  himself  found  upon  an  examination  of  the 
plaintiff.  In  the  latter  he  made  no  use  of  the 
plate. 

Defendant  criticises  the  second  paragraph  in 
the  Court's  instructions,  No.  5,  saying  ''That  the 
Court  assumes  that  if  Frederickson  had  any  au- 
thority to  direct  the  plaintiff  as  to  the  manner  in 
which  the  plaintiff  performed  his  work  then  Fred- 
erickson was  a  vice-principal  of  defendant."  It 
is  difficult  to  read  that  meaning  from  this  instruc- 
tion. The  instruction  is  that  plaintiff's  right  to 
recover  was  dependent  upon  his  showing  that  he 
was  subject  to  Frederickson 's  orders  and  that 
Frederickson  was  responsible  for  the  way  the 
wagon  was  loaded,  including  the  quantity  of  said 
load.  The  whole  must  be  read  together  and  the 
meaning  is  plain  that  if  he  was  subject  [166]  to 
Frederickson 's  orders  in  the  matter  of  loading  the 
wagon  then  the  corporation  would  be  liable  if 
Frederickson  was  guilt}^  of  negligence  which  places 
plaintiff  in  an  unnecessarily  dangerous  position. 
All  this  is  made  plain  by  the  other  instructions, 
and  Courts  have  decided  so  often  that  instructions 
must  be  taken  as  a  whole  and  that  if  one  insti*uc- 
tion  is  obscure  but  is  explained  by  others  there  is 
no  error,  it  seems  hardly  necessary  to  argue  this 
matter  an}^  further. 

Instruction  No.  6  is  criticised  but  I  see  no  error 
in  it  and  none  that  impresses  me  is  suggested  by 
counsel's  argument. 
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Paragraph   1   of   instruction   No.   7   is   criticised 
because  it  is  claimed  that  the  following  statement, 
"Plaintiff  is   entitled  to   recover  if  he   has 
proven  by   a   fair   preponderance   of   the   evi- 
dence that  his  injury  was  the  result  of  an  un- 
usual risk  which  he  assumed  under  the  direct 
orders  of  an  officer  of  the  defendant  corpora- 
tion" 
is  an  instruction  in  effect  that  if  Frederickson  had 
authority    to    give    the    plaintiff    any    instructions 
whatever  as  to  the  manner  in  which  he  performed 
his  work  then  Frederickson  was  a  vice-principal. 
It  is  difficult   to   see  how   counsel  arrives  at  the 
conclusion  that  an  instruction  that  if  the  injury 
was  the  result  of  an  unusual  risk  assumed  under 
the   direct   orders   of  a   vice-principal   plaintiff   is 
entitled  to  recover,  is  a  statement  that  if  Frederick- 
son  had  authority  to  give  the  plaintiff  any  instruc- 
tions whatever  that  made  Frederickson  a  vice-prin- 
cipal. 

I  am  unable  to  see  any  force  in  the  other  ex- 
ceptions to  the  instructions,  and  the  grounds  for 
refusing  some  of  the  instructions  asked  by  de- 
fendant are  sufficiently  stated  in  the  memorandum 
written  upon  those  requested  instructions  at  the 
time. 

The  motion  for  a  new  trial  is,  therefore,  denied. 
Bated  at  Valdez,  Alaska,  June  6,  1923. 

E.  E.  RITCHIE, 
District  Judge. 
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Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Jun.  7,  1923.  W.  N.  Cuddy, 
Clerk.    By  ,  Deputy.     [167] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM^O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Judgment. 

This  action  having  been  brought  on  regularly  for 
trial  on  the  20th  and  21st  days  of  February,  1923 ; 
the  said  parties  theretofore  appearing  by  their  at- 
torneys; a  jury  of  twelve  persons  having  been  regu- 
larly impaneled  and  sworn  to  try  said  action.  Wit- 
nesses on  the  part  of  the  plaintiff  and  defendant 
were  sworn  and  examined.  After  hearing  the  evi- 
dence, the  arguments  of  counsel  and  instructions  of 
the  court,  the  jury  retired  to  consider  their  verdict, 
and  subsequently  on  the  22d  day  of  February,  1923, 
returned  into  court  and  being  called,  answered  to 
their  names  and  say  they  find  a  verdict  for  the 
plaintiff  in  the  sum  of  $2250.  A  motion  for  a  new 
trial  having  been  interposed  by  defendant  and  filed 
herein  within  the  time  prescribed  therefor  by  law, 


vs.  F.  J.  Sullivan.  199 

the  same  was  argued  before  the  court  on  the  27th 
day  of  February,  1923i,  and  the  Court  took  the  same 
under  advisement,  and  on  the  Gth  day  of  June,  1923, 
did  deny  said  motion  for  a  new  trial. 

Wherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  considered  and  ad- 
judged and  ordered  that  said  plaintiff  have  and  re- 
cover from  said  defendant  the  amount  allowed  him 
by  the  verdict  of  the  jury  as  aforesaid,  to  wit,  the 
sum  of  Two  Thousand  Two  Hundred  Fifty  Dollars 
($2,250.00),  with  interest  thereon  at  the  rate  of 
eight  per  centum  per  annum  from  the  date  hereof 
until  paid,  together  with  said  plaintiff's  costs  and 
disbursements  incurred  in  this  action  amounting 
to  the  sum  of  $ . 

Judgment  rendered  the  21st  day  of  June,  1923. 

E.  E.  RITCHIE, 

Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  June  21,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy. 

Entered  'Court  Journal  No.  13,  page  No.  875. 
[168] 
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February  1,  1923,  Term  of  Court,  Yaldez,  Alaska, 
June  21,  1923— 41st  Court  Day. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Minutes  of  Court — June  21,  1923 — Order  Extend- 
ing Time  Sixty  Days  to  Settle  BiU  of  Excep- 
tions. 

On  motion  of  Messrs.  Donohoe  &  Dimond,  at- 
torneys for  defendant,  it  is 

ORDERED  that  defendant  have  sixty  days 
within  which  to  prepare,  file  and  settle  bill  of  ex- 
ceptions on  writ  of  error. 

IT  IS  FURTHER  ORDERED  that  the  super- 
sedeas and  cost  bond  on  writ  of  error  be  fixed  at 
Three  Thousand  and  No/100  Dollars  ($3,000.00). 
[169] 
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In  the  District  Court  for  the  Territor.y  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintife, 

vs. 

THE    BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Order  Amending  Minute  Order. 

Upon  the  application  of  the  Blum-O'Neill  Com- 
pany, defendant  above  named,  and  good  cause  ap- 
pearing therefor,  it  is 

ORDERED  that  the  minute  order  heretofore  en- 
tered by  the  Court  on  February  21st,  1923,  permit- 
ting the  defendant  to  file  its  second  amended  answer 
be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows: 

''On    stipulation    between    counsel    for    the 

plaintiff  and  the  defendant  in  open  court,  it  is 

ORDERED  that  the  defendant  may  file  its 

second  amended  answer  in  this  cause,  and  that 

the  reply  of  the  plaintiff  to  defendant's  first 

amended  answer  heretofore  filed  may  stand  as 

plaintiff's  reply  to  defendant's  second  amended 

answer. ' ' 

This  being  the  stipulation  made  by  the  parties  in 

open  court  at  the  time. 
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This  order  is  made  this  30th  day  of  July,  1923, 
nunc  pro  tunc  as  of  February  21st,  1923. 

E.  E.  RITCHIE, 
District  Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Jul.  30,  1923.  W.  N.  Cuddy, 
Clerk.    -By  S.  N.  Scott,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  895. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 
F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Order  Settling  and  Certifying  BiU  of  Exceptions. 

This  cause  having  come  on  regularly  for  hearing 
on  motion  of  the  defendant,  the  Blum-O'Neill  Com- 
pany, for  an  order  settling  and  certifying  its  bill  of 
exceptions  to  be  used  upon  its  writ  of  error  about 
to  be  prosecuted  in  said  cause  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  a  judgment  of  the  above-named  Court  made 
and  entered  herein  on  the  21st  day  of  June,  1923, 
in  favor  of  the  plaintiff  and  agaiast  the  defendant, 
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the  Blum-O'Neill  Company,  a  corporation,  as  in 
said  judgment  set  forth;  and  it  appearing  that  said 
defendant  has  submitted  to  the  court  its  proposed 
bill  of  exceptions,  and  served  a  copy  of  the  same 
upon  counsel  for  plaintiff,  and  that  the  court  made 
herein  an  order  fixing  the  time  for  the  settlement 
and  filing  of  said  bill  of  exceptions  at  the  hour  of 
ten  o'clock  in  the  forenoon  on  this  tenth  day  of  July, 
1923,  and  forthwith  gave  due  notice  of  the  time  and 
place  for  the  settlement  and  filing  of  said  bill  of 
exceptions  to  the  counsel  for  plaintiff;  and  no 
amendments  or  objections  to  said  bill  of  exceptions 
having  been  made  by  said  plaintiff,  and  the  under- 
signed Judge  of  said  District  Court,  being  the  same 
judge  who  presided  at  the  trial  of  said  cause  and 
who  made  the  order  entering  said  [171]  judg- 
ment, having  inspected  and  considered  said  bill  of 
exceptions  arid  found  the  same  to  contain  all  of  the 
papers,  pleadings,  proceedings,  exceptions  and  origi- 
nal exhibits  necessary  to  a  determination  of  the 
questions  involved  and  raised  by  defendant's  (The 
Blum-O'Neill  Company)  exceptions, — 

IT  IS'  THEREFORE  ORDERED,  that  the  fore- 
going bill  of  exceptions  be  and  the  same  is  hereby 
allowed,  approved  and  settled  and  that  the  same 
shall  be  and  constitute  defendant's  (The  Blum- 
O  'Neill  Company)  bill  of  exceptions  upon  the  prose- 
cution of  its  writ  of  error  in  said  cause. 

AND  IT  IS  FURTHER  ORDERED,  that  this 
order  shall  be  deemed  and  taken  as  a  certificate  of 
the  undersigned  Judge  of  this  Court  that  such  bill 
of  exceptions  consists  of  all  the  papers,  pleadings, 
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proceedings  and  exceptions  filed,  presented,  had, 
done,  and  taken  in  said  cause,  with  all  the  original 
exhibits  essential  to  the  determination  of  said  cause, 
and  all  of  the  matters  considered  by  said  Court  in 
making  and  entering  said  judgment  of  June  21, 
1923,  in  favor  of  said  plaintiff  and  against  said  de- 
fendant, The  Blum-O'Neill  Company,  as  in  said 
judgment  specifically  set  forth,  and  of  all  of  the 
matters  and  things  necessary  or  proper  for  the  de- 
termination of  the  questions  involved  herein,  or 
raised  or  attempted  to  be  raised,  by  the  exceptions 
taken  by  said  defendant  at  the  trial  of  said  cause, 
and  in  the  proceedings  had  in  connection  with  such 
judgment. 

Done  at  Valdez,  Alaska,  this  30th  day  of  July, 
1923. 

E.  E.  RITCHIE, 
District  Judge. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Jul.  30,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  896. 
[172] 


vs.  F.  J.  Sullivan.  205 

In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Petition  for  Writ  of  Error. 

Comes  now  the  defendant  as  plaintiff  in  error 
herein  and  says: 

That  on  the  21st  day  of  June,  1923,  the  above- 
named  Court  in  the  above-entitled  cause  made  and 
entered  its  judgment  in  favor  of  the  above-named 
plaintiff,  defendant  in  error,  against  the  above- 
named  plaintiff  in  error. 

That  in  said  judgment,  and  in  the  proceedings 
had  prior  thereto,  certain  errors  were  committed  to 
the  prejudice  of  the  said  defendant,  and  plaintiff  in 
error.  The  Blum-O'Neill  Company,  all  of  which 
more  fully  appears  in  the  assignment  of  errors  filed 
with  this  petition. 

WHEREFOEE,  the  said  defendant  and  plaintiff 
in  error  prays  that  a  writ  of  error  may  issue  in  its 
behalf  out  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  that  a  transcript  of 
the  record,  testimony,  proceedings  and  papers  in 
this  cause,  duly  authenticated,  may  be  sent  to  the 
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• 

United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further  pro- 
ceedings may  be  had  in  the  premises  as  may  be 
proper. 

DONOHOE  &  DIMOND, 
Attorneys  for  Defendant  and  Plaintiff  in  Error. 

Due  service  of  the  foregoing  petition  for  writ  of 
error  admitted  this  17th  day  of  August,  1923, 

FRANK  H.  FOSTER  and 

L..  V.  RAY, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

,  Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.     By  ,  Deputy.     [173] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C— 246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM-O'NEILL   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Assignment  of  Errors. 

Comes  now  the  defendant.  The  Blum-O'Neill 
Company,  the  plaintiff  in  error  in  the  above-entitled 
action,  and  makes  and  files  the  following  assign- 
ment of  errors  upon  which  said  plaintiff  in  error 
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will  rely  in  its  prosecution  of  the   writ  of  error 
herein. 

I. 
The  Court  erred  in  admitting  in  evidence,  over 
the  objection  and  exception  of  the  defendant,  Plain- 
tiff's Exhibit  "A,"  the  same  being  an  X-ray  plate 
or  picture,  and  plaintiff's  evidence  relating  thereto. 
Such  evidence,  and  the  order  of  the  Court  admit- 
ting said  exhibit  in  evidence,  and  the  defendant's 
objections  and  exceptions  thereto  as  shown  by  the 
bill  of  exceptions  herein,  being  as  follows: 

Direct   Examination  of   Mr.    SULLIVAN   by   Mr. 

FOSTER. 
'     "Q.  Did  you  have  an  X-ray  picture  taken  of  this 
leg  recently?        A.  Yes,  sir. 

Q.  By  whom?        A.  By  Dr.  Beeson. 

Q.  Where?        A.  Anchorage. 

Q.  Who  took  the  picture? 

A.  Dr.  Thompson  and  Dr.  Beeson,  .both  together. 
[174] 

Q.  When  did  this  take  place? 

A.  It  is  about  a  month  ago. 

Q.  Was  it  the  12th  of  January? 

A.  Yes,  I  think  it  was  about  the  12th  or  13th. 

Q.  And  what  time  of  day  was  this  picture  taken  ? 

A.  It  was  taken  about,  I  am  not  sure,  I  think  it 
was  about  two  o'clock. 

Q.  And  after  the  picture  was  taken  what  did  Dr. 
Thompson  do. 

A.  He  developed  it  right  in  the  room.     There  is 
a  little  dark  room  there.     They  developed  it  there. 

Ql  While  you  were  present?        A.  Yes,  sir. 
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Q.  Handing  jou  Plaintiff's  Exhibit  'A'  for  iden- 
tification, contained  in  an  envelope,  I  will  ask  you 
to  look  at  this  plate  and  state  whether  or  not  that 
is  the  plate  which  you  have  testified  to  as  having 
been  taken  and  developed  by  Dr.  Thompson  in  your 
presence  on  the  twelfth  of  January  *? 

A.  Yes,  sir;  it  is. 

Q.  What  does  that  show? 

Mr.  DONOHOE.— It  shows  for  itself. 

Mr.  EOSTER. — Well,  we  offer  it  in  evidence  and 
ask  it  be  marked  Plaintiff's  Exhibit  'A.' 

Mr.  DONOHOE'. — We  object  to  its  introduction 
in  evidence  on  the  ground  that  it  is  not  proved  to 
be  a  picture  taken  by  an  operator  of  an  X-ray  ma- 
chine, and  has  not  been  properly  identified. 

The  COURT. — I  understand  he  says  he  saw  it 
taken  and  developed. 

Mr.  FOSTER. — Has  this  been  in  your  possession 
ever  since? 

A.  It  has  been  in  Dr.  Beeson's  possession.  He 
sent  it  by  registered  mail  over  here. 

Mr.  DONOHOE. — We  renew  the  objection  on  the 
ground  that  [175]  he  has  not  had  possession  of 
the  picture  all  the  time. 

Mr.  POSTER. — Is  that  the  original  picture  taken 
in  Dr.  Beeson's  office? 

A.  Yes,  sir;  it  is.  Every  break  in  the  leg  is 
shown  in  that  picture.  It  is  easy  to  see  it.  A  blind 
man  could  see  it. 

The    COURT.— Objection    overruled.     Exception 

allowed. 
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The  X-ray  is  admitted  in  evidence  and  will  be 
marked  Plaintiff's  Exhibit  'A.'  " 

11. 

The  Court  erred  in  admitting  in  evidence,  over 
the  objection  and  exception  of  the  defendant,  cer- 
tain testimony  of  Dr.  J.  L.  Bulkley,  a  witness  for 
the  defendant,  relative  to  Plaintife's  Exhibit  "A," 
and  plaintiif's  alleged  condition  as  shown  by  the 
said  exhibit;  such  testimony  and  the  objections  and 
exceptions  of  defendant  thereto  being  as  follows, 
to  wit: 

Direct  Examination  of  Dr.  J.  L.  BULKLEY  by  Mr. 

FOSTER. 

"Q.  Handing  you  Plaintiff's  Exhibit  'A,'  I  will 
ask  you  to  examine  that  exhibit.  From  the  exami- 
nation you  have  made  of  plaintiff's  leg  what  have 
you  to  say  as  to  that  film? 

Mr.  DIMOND. — C  inject  to  the  question  as  the 
witness  has  not  shown  himself  competent  to  tes- 
tify as  to  the  film;  and  we  raise  the  same  objection 
to  this  testimony  as  to  the  film  because  Dr.  Bee- 
son  is  not  here  to  testify  as  to  its  taking  and  the 
testimony  is  mere  hearsay.  The  witness  Sullivan 
is  not  competent  to  identify  it. 

The  COURT.— The  latter  part  of  the  objection 
as  to  the  identification  of  the  plate  is  overruled. 

Mr.  FOSTER.— They  have  already  admitted  he 
was  qualified.     [1T6] 

Mr.  DIMOND.— I  will  admit  Dr.  Bulkley  can 
take  X-ray  pictures  and  is  generally  qualified  as 
a  physician. 

The  COURT. — Very  well,  you  may  qualify  him. 
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Mr.  FOSTER.— Have  you  ever  taken  X-ray  pic- 
tures.       A.  I  have. 

Q.  Have  you  in  your  practice  seen  many  X-ray 
pictures? 

A.  I  have  seen  some  X-ray  pictures;  I  do  not 
know  whether  you  would  call  them  many. 

Q.  Are  you  familiar  with  the  anatomy  of  the 
human  form?        A.  Yes,  sir;  supposed  to  be. 

Q.  From  your  experience  as  a  physician  and 
surgeon,  and  from  your  examination  and  stud}^  of 
the  X-ray,  can  you  take  a  picture  such  as  you 
have  and  from  that  state  the  general  characteris- 
tics of  the  leg  from  which  it  was  taken — the  condi- 
tion of  the  bones'?        A.  I  think  I  can,  yes,  sir. 

Q.  You  may  state  what  that  picture  shows  to 
you? 

Mr.  DIMOND.— Same  objection. 

The  COURT. — ^Overruled.     Exception  allowed. 

Mr.  FOSTER. — Taking  into  consideration  your 
physical  examination  of  the  plaintiff? 

A.  I  believe  this  X-ray  negative  to  be  a  picture 
of  the  leg  that  I  examined. 

Mr.  DIMONI). — We  move  that  the  answer  be 
stricken.  We  will  admit  his  general  qualifications, 
but  he  has  not  shown  his  qualifications  to  testify 
as  to  this  particular  picture. 

The  COURT. — I  am  not  certain  about  his  knowl- 
edge, but  it  has  been  testified  by  Mr.  Sullivan  it 
is  the  plate  taken  by  Dr.  Beeson  of  his  leg. 

Mr.  FOSTER. — It  has  been  admitted  in  evidence 
as  the  picture  of  Sullivan's  leg  which  was  taken. 
[177] 
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The  COURT.— Mr.  SuUivan  testified  that  he  was 
present  when  this  was  taken;  that  the  plate  was  de- 
veloped by  Dr.  Beeson  and  he  mailed  it  over  here 
himself.  Dr.  Bulkley  here  testified  he  has  ex- 
amined Mr.  Sullivan's  leg.  I  don't  think  he  should 
testify  as  to  what  he  found  from  examining  Mr. 
Sullivan's  leg  in  connection  with  what  the  plate 
shows.     I  think  they  are  separate. 

Q.  What  did  you  find  from  that  plate.  What 
does  that  show  as  to  the  condition  of  the  leg  ? 

Mr.  DIMOND.— We  object  to  the  question.  If 
he  made  the  plate  he  could  have  testified  from  it. 

The  COURT. — The  objection  is  overruled.  Ex- 
ception is  allowed. 

A.  Fracture  of  both  bones. 

Ql.  Recent  or  somewhat  longstanding'? 

Mr.  DIMOND.— Same  objection. 

The  COURT. — The  objection  is  overruled..  Ex- 
ception allowed. 

A.  I  am  unable  to  say.  I  don't  think  anybody 
could  say  that. 

Q.  What  can  you  say  as  to  the  knitting  or  condi- 
tion as  shown  by  that  plate  of  those  bones'? 

Mr.  DIMOND. — I  wish  the  record  to  show  that 
our  objection  goes  to  all  the  testimony  of  Dr.  Bulk- 
ley  about  this  plate. 

The  COURT. — Yes,  it  is  understood  all  this  goes 
in  under  objection. 

Q.  I  will  ask  you  this  first:  From  your  examina- 
tion of  Sullivan ;  what  do  you  find  as  to  the  present 
condition  of  his  injured  leg,  his  maimed  leg? 
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A.  The  leg  itself  is  crooked.  The  bone  is  set. 
While  it  is  set  in  fair  alignment  it  is  not  set  in  per- 
fect alignment.  The  upper  fragment  is  anterior 
to  the  lower  fragment.  It  is  forward,  shoved  down 
and  sort  of  projects. 

The  COURT. — Is  there  anything  in  the  pleadings 
about   improper   setting?     [178] 

The  WITNESS.— Why,  that  is  not  my  attempt. 
I  don't  say  it  was  an  improper  setting.  In  fact,  I 
think  it  was  set  very  well. 

Mr.  DIMOND.— We  move  to  strike  all  this  testi- 
mony on  the  ground  that  there  is  no  foundation 
for  it  in  the  pleadings.  The  pleadings  show  he 
suffered  a  compound  fracture  of  the  leg  and  was 
compelled  to  pay  doctor  and  hospital  bills  in  the 
amount  of  $418;  that  he  has  suffered  loss  of  wages 
in  the  sum  of  $150  a  month;  that  he  will  be  crippled 
for  a  year  from  the  date  of  his  injury  and  has  suf- 
fered pain  and  anguish.  There  is  nothing  about 
any  malformation  of  the  leg. 

Mr.  RAY. — It  is  alleged  in  the  prayer  for  dam- 
ages that  the  crippled  condition  will  probably  con- 
tinue for  a  year,  and  the  doctor  is  asked  to  describe 
the  condition  which  he  finds  at  this  time.  It  is 
merely  preliminary  to  further  questions  as  to  the 
time  of  recovery  from  the  accident  of  the  crippled 
condition,  and  the  time  before  the  leg  will  be  en- 
tirely well.  It  leads  up  to  the  testimony  which 
goes  to  cover  that  particular  element  of  damage. 

The  COURT. — The  motion  is  denied.  The  jury 
will  be  specially  instructed  about  that.  Exception 
allowed. 
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Q.  From  an  examination  you  have  made  of  the 
plaintiff  ini  this  action  would  you  say  he  is  not  at  this 
time  able  to  do  manual  labor? 
A.  In  my  opinion  he  is  not. 

Q.  In  your  opinion  how  long,  approximately, 
will  it  be  before  he  can  do  the  work  of  a  laboring 
man,  the  ordinary  common  laborer.  I  am  not  ask- 
ing you  exactly. 

A.  I  think  from  the  condition  of  his  leg  that  I 
would  not  expect  him  to  do  heavy  manual  labor  for 
six  months. 

The  COURT.— From  this  time?  A.  Yes." 
[179] 

III. 
The  Court  erred  in  denying  defendant's  motion 
for  a  nonsuit  in  favor  of  defendant  and  against 
plaintiff  made  at  the  close  of  plaintiff's  testimony, 
such  motion  and  the  order  of  the  Court  denying 
same,  as  shown  by  the  bill  of  exceptions,  being  as 
follows,  to  wit: 

''Mr.  DONOHOE.— Comes  now  the  above- 
named  defendant  and  moves  this  Court  for  an 
order  granting  a  nonsuit  against  the  plaintiff 
and  dismissing  the  case  on  the  following 
grounds : 

1.  The  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant  in  this, 
that  the  plaintiff  in  his  complaint  has  failed  to 
plead  facts  sufficient,  if  true,  to  make  Fred 
■  Frederickson  a  vice-principal  of  said  defend- 
ant in  his  actions  and  conduct  in  relation  to  the 
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accident    which    caused    the    injury    of   which 
plaintiff  complains. 

2.  That  plaintiff  has  wholly  failed  by  his 
evidence  to  prove  that  the  said  Fred  Fred- 
erickson  acted  as  vice-principal  in  his  actions 
and  conduct  in  relation  to  the  accident  which 
caused  the  injury  of  which  plaintiff  complains. 

3.  That  it  is  clearly  shown  by  plaintiff's 
testimony  that  if  said  Fred  Frederickson  was 
guilty  of  any  negligence,  it  was  the  negligence 
of  a  fellow-servant  and  not  of  a  vice-principal. 

4.  That  upon  the  evidence  introduced  by 
plaintiff,  it  clearly  establishes  the  fact  that 
plaintiff,  by  his  conduct  at  and  immediately 
before  the  time  of  the  accident,  assumed  the 
risk  which  resulted  in  the  accident  which 
caused  the  injuries  complained  of. 

5.  That  it  is  clearly  established  by  the  evi- 
dence of  the  plaintiff  that  the  accident  which 
caused  the  injury  complained  of  was  brought 
about  through  the  sole  negligence  of  plaintiff 
and,  therefore,  he  is  guilty  of  contributory 
negligence  which  bars  his  recovery  against  the 
defendant  in  this  action. 

The  COURT.— Motion  denied.  Exception 
allowed." 

IV. 

The  Court  erred  in  denying  defendant's  motion 

for  an  instructed  verdict  in  favor  of  defendant  and 

against  plaintiff  made  at  the  close  of  the  entire  case, 

such  motion  and  the  order  of  the  Court  denying  the 
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same,  as  shown  by  the  bill  of  exceptions,  being  as 
follows,  to  wit: 

''Mr.  DO'NOHOE. — We  wish  to  make  a  mo- 
tion and  desire  to  argue  that  motion  to  some 
extent.     [180] 

The  defendant  now  moves  this  Court  to  in- 
struct the  jury  to  find  a  verdict  for  the  defend- 
ant and  against  the  plaintiff  on  the  following 
grounds : 

1.  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  plaintiff  and  against  defendant  in  this,  that 
plaintiff  in  his  said  complaint  has  failed  to 
plead  facts  sufficient,  if  true,  to  make  Fred 
Frederickson  a  vice-principal  of  the  defendant 
in  his  actions  and  conduct  in  relation  to  the 
accident  which  caused  the  injury  of  which 
plaintiff  complains. 

2.  The  plaintiff  has  wholly  failed  to  prove 
that  said  Fred  Frederickson  was  a  vice-princi- 
pal of  defendant  or  acted  as  vice-principal  of 
defendant  in  his  actions  and  conduct  in  rela- 
tion to  the  accident  which  caused  the  injury  of 
which  plaintiff  complains. 

3.  That  it  is  clearly  shown  by  the  plaintiff's 
testimony  that  if  said  Fred  Frederickson  was 
guilty  of  any  negligence  it  was  the  negligence 
of  a  fellow-servant  and  not  that  of  the  vice- 
principal  of  defendant. 

4.  The  evidence  introduced  by  plaintiff 
clearly  establishes  the  fact  that  plaintiff,  by 
his  conduct  at  and  immediately  before  the  time 
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of  the  accident,  assumed  tlie  risk  which  re- 
sulted in  the  accident  which  caused  the  injuries 
complained  of. 

5.  That  it  is  clearl}^  established  by  the  testi- 
mony of  the  plaintiff  that  the  accident  which 
caused  the  injuries  complained  of  was  brought 
about  by  the  sole  negligence  of  plaintiff  and, 
therefore,  he  is  guilty  of  contributory  negli- 
gence which  bars  his  right  to  recover  in  this 
action. 

Motion  for  an  instructed  verdict  was  by  the 
Court  denied  and  defendant  allowed  an  excep- 
tion to  the  ruling." 

V. 
The  Court  erred  in  giving  to  the  jury,  over  the  ex- 
ception of  the  defendant  made  in  the  presence  of 
the  jury  and  before  they  retired,  the  Court's  in- 
struction No.  5,  which  said  instruction,  together 
with  defendant's  exception  thereto  duly  allowed  by 
the  Court  as  shown  by  the  bill  of  exceptions,  being 
as  follows,  to  wit: 

"Mr.  DIMOND.— The  defendant  excepts  to  the 
gecond  paragTaj)h,  not  numbered,  of  the  Court's 
instruction  No.  5,  reading  as  follows:     [181] 

'If  the  jury  find  from  the  evidence  that  Fred- 
erickson  had  no  authority  to  direct  the  plaintiff 
as  to  the  manner  in  which  he  performed  his 
work,  then  he  was  not  a  vice-principal  but  he 
and  the  plaintiff  were  fellow-servants  and  plain- 
tiff' cannot  recover  even  though  you  should  find 
that  his  injury  was  due  in  whole  or  in  part  to 
some    negligent    action   of   Frederickson.     His 
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right  to  recover  in  this   action  is  dependent 
upon  his  showing  by  fair  preponderance  of  the 
evidence  that  he  was  subject  to  Frederickson's 
orders,  and  that  Frederickson  was  responsible 
for  the  way  in  which  the  wagon  was  loaded, 
including  the  quantity  of  the  load.' 
This  exception  is  based  on  the  defendant's  theory 
of  the  case  that  Frederickson  had  no  authority  to 
act  for  the  principal  as  to  any  nondelegable  duties 
of  the  defendant  and  did  not  so  act.     And  the  evi- 
dence shows  that  any  directions  Frederickson  may 
have   given  plaintiff  were   given  as   an  operative 
concerning  the  details  of  the  work. 
Exception  allowed." 

VI. 
The  Court  erred  in  giving  to  the  jury,  over  the 
exception  of  the  defendant  made  in  the  presence  of 
the  jury  and  before  they  retired,  the  Court's  instruc- 
tion No'.  6,  which  said  instruction,  together  with  the 
defendant's  exception  thereto  duly  allowed  by  the 
Court  as  shown  by  the  bill  of  exceptions,  being  as 
follows,  to  wit: 

"Mr.  DIMOND.— The  defendant  excepts  to  the 
Court's  instruction  No.  6  in  its  entirety  as  given  by 
the  Court  on  the  ground,  as  stated  in  the  exception 
to  the  former  instruction,  and  that  it  assumes  the 
defendant  is  bound  by  all  orders  of  Frederickson 
where,  as  the  defendant  views  the  law,  Frederick- 
son  in  giving  such  orders  was  not  performing  any 
of  the  nondelegable  duties  of  the  defendant.  That 
instruction  reads  as  follows: 
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'You  are  instructed  that  it  is  not  sufficient 
to  entitle  the  plaintiff  to  recover  in  this  case  to 
show  a  negligent  breach  [182]  of  duty  on 
the  part  of  defendant  corporation  or  its  re- 
sponsible agent,  but  it  devolves  upon  the  plain- 
tiff to  show  further  that  such  breach  of  duty 
was  the  proximate  or  immediate  cause  of  his 
injury.  If  the  plaintiff  in  any  important  de- 
gree or  way  contributed  to  the  accident  he  was 
guilty  of  what  is  known  in  law  as  contributory 
negligence.  In  such  case  the  law  disregards 
the  negligence  of  the  defendant  and  makes  the 
negligence  of  the  plaintiff  a  bar  to  his  recovery. 
You  have  already  been  instructed  that  a 
servant  entering  into  employment  assumes  all 
the  natural  risks  and  hazards  of  the  work.  In 
this  case  if  you  find  that  the  accident  was  due 
to  any  unusual  conditions  you  are  to  determine 
from  all  the  evidence  in  the  case  whether  or  not 
plaintiff  was  so  bound  by  the  orders  given  him 
by  Frederickson,  if  orders  were  given  him,  that 
he  could  not  without  disobeying  orders  so 
shape  his  conduct  as  to  avoid  the  unusual  risk. 
If  he  could  have  so  acted  in  the  emergency 
by  the  exercise  of  reasonable  prudence  and 
foresight  such  as  may  be  expected  of  an  or- 
dinary man  in  a  like  situation,  and  failed  to 
do  so,  he  was  guilt}^  of  contributory  negligence 
and  is  not  entitled  to  recover.' 
Exception  allowed." 

vn. 

The  Court  erred  in  giving  to  the  jury,  over  the 
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exception  of  the  defendant  made  in  the  presence 
of  the  jury  and  before  they  retired,  paragraph  one 
(1)  of  the  Court's  instruction  No.  7,  which  said  in- 
struction, together  with  the  defendant's  exception 
thereto  duly  allowed  by  the  Court,  as  shown  by  the 
bill  of  exceptions,  being  as  follows,  to  wit: 

''Mr.  DIMOND.— The  defendant  excepts  to 
the  first  paragraph.  No.  1  of  the  Court's  in- 
structions No.  7; 

'1.     That  plaintiff  is  entitled  to  recover  if 
he  has  proven  by  a  fair  preponderance  of  the 
evidence  that  his  injury  was  the  result  of  an 
unusual  risk  which  he  assumed  under  the  di- 
rect orders  of  a  vice-principal  of  the  defend- 
ant corporation,  and  that  he  was  guilty  of  no 
contributory  negligence  which  aided  materially 
in  producing  the  accident,  that  is,  under  the 
circumstances  he  acted  as  might  be  expected 
of  an  ordinary  prudent  and  careful  man  in  his 
situation. ' 
upon  the  ground  last-above  stated,  and  that  it  as- 
sumes the  plaintiff  was  bound  to  follow  the  orders 
of  Frederickson  and  that  his  injury  so  resulting 
might  be  used  as  a  basis  of  plaintiff's  negligence 
against  the  defendant.     Exception  allowed."  [183] 

VIII. 
The  Court  erred  in  giving  to  the  jury,  over  the  ex- 
ception of  the  defendant  made  in  the  presence  of 
the  jury  and  before  they  retired,  paragraph  two  b 
(2b)  of  the  Court's  instruction  No.  7,  which  said 
instruction,   together  with  the  defendant's  excep- 
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tioii  thereto  duly  allowed  by  the  Court,  as  shown 
by  the  bill  of  exceptions,  being  as  follows,  to  wit : 

"The  defendant  also  excepts  to  the  Court's  in- 
structions subparagraph  2  (b)  of  the  Court's  in- 
struction No.  7,  reading  as  follows: 

'That  plaintiff  is  not  entitled  to  recover  if 
you  find  *  *  *  (b)  If  he  was  injured  through 
the  act  of  a  fellow-servant,  that  is  the  act  of  an 
employee  who  had  no  controlling  authority 
over  him  in  the  circumstances.' 
Exception  allowed. ' ' 

IX. 
The  Court  erred  in  giving  to  the  jury,  over  the 
exception  of  the  defendant  made  in  the  presence 
of  the  jury  and  before  they  retired,  the  Court's  in- 
struction No.  8,  which  said  instruction,  together 
with  the  defendant's  exception  thereto  duly  al- 
lowed by  the  Court,  as  shown  by  the  bill  of  excep- 
tions, being  as  follows,  to  wit : 

"Mr.  DIMOND.— Defendant  further  excepts  to 
the  Court's  instruction  No.  8  in  its  entirety  upon 
the  ground  that  there  is  no  substantial  basis  for  it 
in  the  evidence,  the  instruction  reading  as  follows: 
'If  you  find  that  plaintiff  is  entitled  to  re- 
cover you  will  include  in  the  amount  of  his 
recovery  whatever  reasonable  sums  he  has  paid 
for   medical   and   hospital   treatment;    second, 
such  sum  as  will  compensate  him  for  his  loss 
of  time  from  work;  third,  such  sum  as  the  jury 
may    find    he    is    entitled    to    receive   for    the 
mental    and    physical    pain    and    suffering    he 
has   undergone   as   the   result   of  his   said   in- 
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jury.  This  latter  sum  is  difficult  of  exact 
computation  since  pain  and  suffering  can  not 
be  [184]  measured  in  mone}^  The  amount 
allowed  is  left  to  the  sound  discretion  of  the 
jury.  The  total  amount  must  not  exceed  the 
amount  asked  in  plaintiff's  complaint,  to  wit, 
$6358.' 
Exception  allowed." 

X. 
The  Court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  2,  which  said  instruc- 
tion, together  with  the  defendant's  exception  to 
the  Court's  refusal  to  give  the  same  made  in  the 
presence  of  the  jury  and  before  the  jury  retired, 
as  shown  by  the  bill  of  exceptions,  is  as  follows, 
to  wit: 

"Mr.  DIMOND. — The  defendant  further  excepts 
to  the  Court's  refusal  to  give  its  requested  in- 
struction No.  2,  reading  as  follows: 

'You  are  insti:ucted  that  the  plaintiff's  own 
testimom^  shows  that  he  remained  on  the 
wagon  to  which  he  has  testified  at  the  time 
when  the  wagon  was  being  loaded  by  the 
defendant's  employee,  Fred  Frederickson,  and 
when  he  had  ample  opportunity  to  remove  him- 
self to  a  place  of  safety.  By  so  doing  the 
plaintiff  knowing,  as  he  had  pleaded,  the  con- 
dition of  the  streets  of  the  town  of  Cordova, 
and  particularly  the  condition  of  the  streets 
in  said  town,  assumed  all  of  the  risks  incident 
to  his  remaining  on  said  wagon  and  attempting 
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to  drive  with  it  down  said  B  Street,  and  the 
defendant  is  not  liable  for  the  injuries  plain- 
tiff thus  suffered.' 
Exception  allowed." 

XI. 
The  Court  erred  in  refusing  to  give  defendant's 
requested  instruction  No.  4,  which  said  instruc- 
tion, together  with  the  defendant's  exception  to 
the  'Court's  refusal  to  give  the  same  made  in  the 
presence  of  the  jury  and  before  the  jury  retired, 
as  shown  by  the  bill  of  exceptions,  is  as  follows, 
to  wit: 

"Mr.  DIMOND.— The  defendant  excepts  to 
the  refusal  of  the  Court  to  give  its  requested 
instruction  No.  4,  reading  as  follows,  to  wit: 

'I  instruct  you  that  a  servant  assumes  the 
ordinary  risks  of  his  employment  and  is  bound 
to  exercise  his  own  skill  and  diligence  to  pro- 
tect himself,  and  unless  you  find  from  the 
evidence  that  the  plaintiff  exercised  due  skill 
and  diligence  to  protect  himself  in  choosing 
the  route  down  B  Avenue  over  the  snow  and 
ice  in  preference  to  the  route  of  B  Avenue  to 
(Second  Street  then  you  must  find  for  the  de- 
fendant. ' 
Exception  allowed."     [185] 

XII. 
The  Court  erred  in  denying  defendant's  motion 
for  a  new  trial,  to  which  order  and  ruling  of  the 
Court  the  defendant  then  and  there  duly  excepted 
and  the  exception  was  allowed. 
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XIII. 

The  Court  erred  in  entering  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant. 

WHEREFORE,  defendant,  The  Blum-O'Neill 
Company,  prays  that  the  said  judgment  of  the  dis- 
trict coiu-t  of  the  Territory  of  Alaska,  third  divi- 
sion, may  be  reversed,  set  aside  and  held  for 
naught. 

DONOHOE  &  DIMOND, 
Attorneys  for  Defendant,   and  Plaintiff  in  Error, 
The  Blum-O'Neill  Company. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy 
Clerk.     By  S.  N.  Scott,  Deputy.     [186] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL   COMPANY,    a    Corpora- 
tion, 

Defendant. 

Order  Allowing  Writ  of  Error. 

On  this  18th  day  of  August,  1923,  came  the  above- 
named  defendant  and  plaintiff  in  error  herein  by 
its  attorneys  and  filed  and  presented  to  the  Court 
its  petition  praying  for  the  allowance  of  a  writ  of 
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error,  and  the  assignments  of  error  intended  to 
be  urged  by  it;  praying  also  that  a  transcript 
of  the  record,  testimony,  proceedings  and  papers 
upon  which  the  order  and  judgment  herein  was 
rendered,  duly  authenticated,  be  sent  to  the  United 
Sitates  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  that  such  other  and  further  proceed- 
ings may  be  had  as  may  be  proper  in  the  premises. 

NOW,  THEREFORE,  in  consideration  of  the 
premises,  and  the  Court  being  fully  advised,  it  is 

ORDERED  that  the  aforesaid  writ  of  error  be, 
and  the  same  hereby  is,  allowed  upon  the  said 
defendant  giving  a  bond  according  to  law  in  the 
simi  of  Three  Thousand  Dollars  ($3,000.00),  which 
shall  operate  as  a  supersedeas.     It  is  further 

ORDERED  that  a  transcript  of  the  record,  testi- 
mony, papers,  tiles  and  proceedings,  and  the  plain- 
tiff's original  exhibits  admitted  in  evidence  at  the 
trial  of  said  cause,  duly  authenticated,  be  sent  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Done  by  the  Court  at  Valdez,  Alaska,  August 
18,  1923. 

E.  E.  RITCHIE, 
District  Judge. 

Piled  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.     By  8.  N.  Scott,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  908. 
[187] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C^246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 

Supersedeas  and  Cost  Bond  on  Writ  of  Error. 
KNOW   ALL  MEN   BY   THESE   PRESENTS, 

That  we,  The  Blum-O'Neill  Company,  a  corpora- 
tion, organized  and  existing  under  the  laws  of 
the  Territory  of  Alaska,  and  having  its  usual  and 
principal  place  of  business  at  Cordova,  in  said  Ter- 
ritory, as  principal,  and  National  Surety  Company, 
a  corporation,  organized  under  the  laws  of  the  State 
of  New  York,  and  authorized  to  do  business  as  a 
surety  in  the  Territory  of  Alaska,  as  surety,  are 
held  and  firmly  bound  unto  F.  J.  S^illivan,  plain- 
tiff above-named,  in  the  sum  of  Three  Thousand 
Dollars  ($3,000.00)  to  be  paid  to  the  said  F.  J. 
Sullivan,  his  heirs,  executors,  administrators  or 
assigns,  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  15th  day 
of  August,  1923. 
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WHEREAS,  the  above-named  defendant,  The 
Blum-O'Neill  Company,  has  sued  out  a  writ  of 
error  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  judgment 
rendered  against  it  in  the  above-entitled  action  by 
the  District  Court  for  the  territory  of  Alaska, 
Third  Division,  which  judgment  was  so  rendered 
and  entered  by  said  Court  on  the  21st  day  of  June, 
1923,  for  the  sum  of  Two  Thousand  Two  Hundred 
Fifty  ($2,250.00)  and  costs;  and  for  the  return  of 
certain  property.     [188] 

NOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  above-named  The 
Blum-O'Neill  Company,  a  corporation,  shall  prose- 
cute said  writ  to  effect,  and  shall  answer  all  costs 
and  damages,  if  they  shall  fail  to  make  good  their 
plea,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  principals  named 
herein  have  hereunto  set  their  hands,  and  the 
surety  named  herein  has  hereunto  set  its  hand  and 
affixed  its  corporate  seal,  this  15th  day  of  August, 
A.  D.  1923. 

THE    BLUM-O'NEILL    COMPANY. 
Per  M.  BLUM,  President, 

Principal. 
NATIONAL  SURETY  COMPANY. 
[Seal]  By  GEO.  J.  LOVE, 

Its  Agent  and  Attorney  in  Fact, 

Surety. 
Attest:     J.  L.  REED, 
Attorney  in  Fact  for  National  Surety  Company. 
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Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy.     [189] 

United  States  of  America, 
Territory  of  Alaska, — ss 

George  J.  Love,  being  first  duly  sworn,  upon  his 
oath  says:  I  am  the  duly  appointed  and  authorized 
agent  of  the  National  Surety  Company,  a  corpora- 
tion, the  surety  named  in  and  v^hich  caused  to  be 
executed  the  foregoing  supersedeas  and  cost  bond 
on  writ  of  error.  That  in  conjunction  with  J.  L. 
Reed,  of  Valdez,  Alaska,  I  executed  said  under- 
taking for  and  on  behalf  of  said  corporation,  under 
due  and  full  authority  so  to  do. 

That  said  corporation  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New  York, 
and  is  duly  qualified,  authorized  and  empowered  to  do 
and  transact  business  as  a  surety  in  the  Territory  of 
Alaska,  and  to  execute  and  become  surety  upon 
the  foregoing  undertaking;  and,  to  the  best  of  my 
knowledge  and  belief,  it  has  fully  complied  with 
the  provisions  of  Chapter  52  of  the  Session  Laws 
of  Alaska  of  the  year  1915,  approved  April  29, 
1915,  and  entitled: 

"An  act  relative  to  bail,  recognizance,  stipu- 
lations, bonds  and  undertakings,  and  to  allow 
certain  corporations  to  become  surety  thereof, 
and  for  other  purposes," 
and  that  said  corporation  has  fully  complied  with 
all  other  laws   of  the   United   States   and  of   the 
Territory  of  Alaska. 

GEO.  J.  LOVE. 
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Subscribed   and   sworn   to   before   me   this   15th 
day  of  August,  1923. 

[Notarial  Seal]        ANTHONY  J.  DIMOND, 

Notary  Public  for  Alaska. 
My  conmiission  expires  Feb.  14,  1925. 
Receipt  of  copy  of  foregoing  bond  acknowledged 

July  ,  1923. 

FRANK  H.  FOSTER, 
One  of  Attorneys  for  Plaintiff.     [190] 
The    above    and   foregoing   bond    approved    this 
18th  day  of  August,  1923,  and  ordered  filed,  and 
that  the  same  operate  as  a  supersedeas. 

E.  E.  RITCHIEi, 
District  Judge.     [191] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE   BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 
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Writ  of  Error. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able E.  E.  RITCHIE,  Judge  of  the  District 
Court  for  the  Territory  of  Alaska,  Third  Divi- 
sion, aREETING: 
Because  in  the  record  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea  which 
is  in  said  District  Court  before  yon,  or  some  of 
you,  between  F.  J.  Sullivan,  plaintiif,  and  The 
Blum-O'Neill  Company,  a  corporation,  defendant, 
manifest  error  hath  happened  to  the  great  damage 
of  said  defendant.  The  Blum-O'Neill  Company,  as 
is  stated  in  its  petition  herein.  We  being  willing 
that  error,  if  any  hath  been,  shall  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  party  afore- 
said in  this  behalf,  do  command  you,  if  judgment 
be  therein  given  that  then,  under  your  seal,  dis- 
tinctly and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the 
same  to  the  Justices  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  San 
Francisco,  in  said  circuit,  within  thirty  days  from 
the  date  of  this  writ,  in  the  said  Circuit  [192] 
Court  of  Appeals,  to  be  then  and  there  held;  that 
the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that 
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error,  what  of  right  and  according  to  the  laws  and 
customs  of  the  United  States  and  the  Territory  of 
Alaska  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOW- 
WARiD  TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  18th  day  of  August, 
A.  D.  1923,  and  in  the  one  hundred  and  forty-eighth 
year  of  the  Independence  of  the  United  States  of 
America. 
Allowed  by: 

E.  E.  RITCHIE, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division. 
[Seal]  Attest:     W.   ¥.   CUDDY, 

Clerk  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division. 
Due  service  of  the  within  writ  of  error  by  receipt 
of  a  copy  thereof  is  hereby  acknowledged  this  18th 
day  of  August,  1923. 

FRANK  H.  FOSTER  and 
L.  V.  RAY, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  909. 
[193] 
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In  the  District  Court  of  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 

Citation  on  Writ  of  Error. 

The  United  States  of  America  to  F.  J.  Sullivan: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  city 
of  San  Francisco,  in  the  State  of  California,  within 
30  days  from  the  date  of  this  writing,  pursuant  to 
a  writ  of  error  in  the  clerk's  office  of  the  District 
Court  for  the  Territory  of  Alaska,  Third  Division, 
wherein  The  Blum-0  'Neill  Company,  a  corporation, 
is  plaintiff  in  error  and  F.  J.  Sullivan  is  defendant 
in  error,  and  show  cause,  if  any  there  be,  why  the 
judgment  in  said  writ  of  error  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Stipreme  Court 
of  the  United  States,  this  18th  day  of  August,  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
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and  twenty-three,  and  of  the  Independence  of  the 
United  States  the  one  hundred  and  forty-eighth. 

E.  E.  RITCHIE, 
District  Judge,   Territorj^  of  Alaska,  Third  Divi- 
sion. 
Service  above  citation  by  receipt  of  a  certified 
copy   thereof   admitted   at    Cordova,    Alaska,    this 
18th  day  of  August,  1923. 

FRANK  H.   FOSTER, 
One  of  Attorneys  for  Defendant  in  Error. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.     By  S.  N.  Scott,  Deputy. 

Entered  Court  Journal  No.  13,  page  No.  909. 
[194] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-24'6. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 

Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  the  Above-named  Court: 

You  will  please  make,  certify  and  transmit  forth- 
with to  the  United  States  Circuit  Com-t  of  Appeals 
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for  the  Ninth  Circuit,  at  San  Francisco,  California, 
a  true  copy  of  the  record,  opinion  or  opinions  of 
the  Court,  bill  of  exceptions,  assignment  of  errors, 
and  all  proceedings  in  the  above-entitled  cause, 
"under  your  hand  and  the  seal  of  said  District  Court, 
as  a  return  to  the  writ  of  error  heretofore  sued  out 
bf  said  Circuit  Court  of  Appeals  to  review  the 
judgment  rendered  in  said  cause  by  said  District 
Court  on  June  21,  1923,  the  same  to  include  the  fol- 
lowing files,  records  and  proceedings  in  said  cause, 
to  wit: 

1.     Bill  of  exceptions  as  allowed  and  settled  by 
said  District  Court  and  containing: 

a.  Plaintiff's  complaint. 

b.  Defendant's  second  amended  answer. 

c.  Minute  order  of  February  21,  1923,  permitting 

second  amended  answer  to  be  filed, 
'd.     Plaintiff's  reply. 

e.  Transcript   of   testimony   and   of  the  proceed- 

ings had  upon  the  trial  of  said  action. 

f.  Plaintiff's  Exhibits  "A"  and  ''B"  (Originals). 

g.  Defendant's  Exhibit  No.  1. 
h.     Verdict.     [195] 

i.     Motion  for  new  trial. 

3.     Minute  order  denying  motion  for  new  trial. 

k.     Opinion  of  Court  on  motion  for  new  trial. 

1.     Judgment. 

m.  Order  amending  nunc  pro  tunc  of  as  Febru- 
ary 21,  1923,  the  minute  order  of  the  Coiu't 
of  that  date  permitting  defendant  to  file 
second  amended  answer,  and  providing  that 
plaintiff's     reply     theretofore     filed     should 
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stand  as  reply  to  such  second  amended  an- 
swer. 

n.  Order  granting  defendant  sixty  days  from  date 
of  judgment  to  prepare,  settle  and  file  bill 
of  exceptions,  on  writ  of  error,  and  fixing 
supersedeas  and  cost  bond  at  $3,000. 

o.     Order  settling  and  certifying  bill  of  exceptions. 

2.  Petition  for  writ  of  error. 

3.  Assignment  of  errors. 

4.  Order  allowing  writ  of  error. 

5.  Writ  of  error  (Original). 

6.  Supersedeas  and  cost  bond  on  writ  of  error. 

7.  Citation  on  writ  of  error  (Original). 

8.  This  praecipe. 

DONOHOE  &  DIMOND, 
Attorneys  for  Defendant  and  Plaintiff  in  Error. 

Filed_in  the  District  Court,  Territory  of  Alaska, 
Third  Division.  Aug.  18,  1923.  W.  N.  Cuddy, 
Clerk.    By  ,  Deputy.     [196] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division. 

No.  C-246. 

F.  J.  SULLIVAN, 

Plaintiff, 

vs. 

THE    BLUM-O'NEILL    COMPANY,    a    Corpora- 
tion, 

Defendant. 
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Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Third  Division, — ss. 

I,  W.  N.  Cuddy,  Clerk  of  the  District  Court, 
Territory  of  Alaska,  Third  Division,  DO  HEREBY 
CERTIFY  that  the  above  and  foregoing  and  hereto 
annexed  196  pages,  numbered  from  1  to  196,  inclu- 
sive, are  a  full,  true  and  correct  transcript  of  the 
records  and  files  of  the  proceedings  in  the  above- 
entitled  cause  as  the  same  appears  on  the  records 
and  files  in  my  office,  including  Plaintiff's  Original 
Exhibits  "A"  and  "B";  that  this  transcript  is 
made  in  accordance  with  the  praecipe  filed  in  my 
office  on  the  18th  day  of  August,  A.  D.  1923. 

I  FURTHER  CERTIFY  that  the  foregoing  tran- 
script has  been  prepared,  examined  and  certified  to 
by  me,  and  that  the  costs  thereof,  amounting  to 
$32.65  has  been  paid  to  me  by  Anthony  J.  Dimond, 
Esq.,  one  of  the  attorneys  for  the  defendant  and 
appellant. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court  this 
22d  day  of  August,  A.  D.  1923. 

[Seal]  W.  N.  CUDDY, 

Clerk. 
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[Endorsed]:  No.  4095.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The 
Blum-O'Neill  Company,  a  Corporation,  Plaintiff  in 
Error,  vs.  F.  J.  Stillivan,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  Territory  of 
Alaska,  Third  Division. 
Filed  September  7,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
;  Deputy  Clerk. 


No.  4095 


In  the 

United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


o 


THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 
Plaintiff  in  Error 

vs. 
F.  J.  SULLIVAN,  Defendant  in  Error 


Upon  Writ  of  Error  to  the  United  States  District  Court 
of  the  Territory  of  Alaska,  Third  Division 

Brief  of  Plaintiff  in  Error 


DONOHOE  &  DIMOND 

CORDOVA,  ALASKA 
AND 

LYONS  &  ORTON 

920  ALASKA  BUILDING,  SEATTLE,  WASHINGTON 

Attorneys  for  Plaintiff  in  Error 


Law  Brief  Printing  Co.,  Seattle 


No.  4095 

In  the 

United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


THE  BLUM-O'NEILL  COMPANY,  a  Corporation, 

Plaintiff  in  Error 

vs. 
F.  J.  SULLIVAN,  Defendant  in  Error 


Upon  Writ  of  Error  to  the  United  States  District  Court 
of  the  Territory  of  Alaska,  Third  Division 

Brief  of  Plaintiff  in  Error 


STATEMENT  OF  THE  CASE 

For  the  sake  of  convenience,  the  parties  will  be 
designated  in  this  brief  plaintiff  and  defendant,  as 
they  were  in  the  trial  court. 


Page  2 

This  is  an  action  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  on  the  4th  day 
of  May,  1922,  by  plaintiff  while  employed  by  and 
working  for  defendant.  The  pleadings  and  evidence 
of  plaintiff  and  the  undisputed  evidence  of  defend- 
ant disclose  the  following  alleged  facts: 

The  defendant  is  and  was  at  all  times  mentioned 
in  the  complaint  a  corporation  engaged  in  the  mer- 
cantile business  in  Cordova,  Alaska.  It  owned  and 
operated  a  general  merchandise  store  and  ware- 
house at  that  place.  At  its  store  it  conducted  a 
regular  retail  business  and  used  its  warehouse  to 
store  goods,  wares  and  merchandise,  and  occasion- 
ally sold  goods  in  larger  quantities  from  its  ware- 
house. (Tr.  92.)  During  all  of  said  time  H.  I. 
O'Neill  was  its  vice  president  and  manager  and 
Fred  Frederickson  its  warehouseman.  (Tr.  30,  31, 
90.)  Frederickson's  duties  were  to  check  the  freight 
as  it  was  delivered  into  the  warehouse,  and  to  check 
the  groceries  and  other  merchandise  as  they  were 
delivered  on  orders  from  the  store  and  occasional 
customers;  to  care  for  the  warehouse  and  the  fires 
in  its  furnace  so  as  to  keep  the  proper  temperature 
in  the  building  for  the  goods,  wares  and  merchan- 
dise stored  therein;  to  prepare  and  put  up  orders 
given  him  to  fill.  (Tr.  91  and  110.) 


Pajre  -i 

The  plaintiff  was  a  delivery  man  for  defendant 
during  all  the  times  mentioned  in  the  complaint.  As 
such  delivery  man  it  was  his  duty  to  deliver  goods, 
wares  and  merchandise  from  defendant's  store  and 
warehouse  to  its  various  customers,  and  also  to  de- 
liver goods,  wares  and  merchandise  from  the  ware- 
house to  the  store  when  it  became  necessary  to  re- 
plenish the  stock  in  the  store.  (Tr.  92,  94  and  95.) 
Frederickson  had  no  authority  over  plaintiff  or 
other  employees.  (Tr.  93  and  94.)  Plaintiff  was 
an  experienced  delivery  man  and  was  familiar  with 
the  condition  of  the  streets  in  Cordova  at  the  time 
of  the  accident.  (Tr.  43.)  He  was  hired  by  H.  I. 
O'Neill,  vice  president  and  manager  of  the  company. 
(Tr.  43.) 

On  the  4th  day  of  May,  1922,  plaintiff  drove  the 
defendant's  horse  and  delivery  wagon  to  the  ware- 
house for  the  purpose  of  conveying  a  load  of 
groceries  from  the  warehouse  to  the  Carlisle  Pack- 
ing Company  at  the  ocean  dock  in  Cordova.  Fred- 
erickson assisted  plaintiff  in  loading  the  wagon. 
After  the  wagon  was  loaded,  and  plaintiff  had 
driven  a  short  distance  from  the  warehouse,  Fred- 
erickson called  to  him  to  stop,  as  he  (Frederickson) 
wished  to  and  did,  over  the  protest  of  plaintiff,  put 
four  cases  of  milk  and  three  cases  of  butter  on  the 
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footboard  of  the  wagon  that  plaintiff  was  driving 
(Tr.  35),  and  plaintiff  placed  them  on  the  seat. 
(Tr.  62.)  The  horse  started  to  go,  and  plaintiff 
grabbed  the  lines  with  one  hand  and  put  the  other 
hand  on  the  cases  of  milk ;  a  case  of  milk  slid  off  and 
hit  the  horse  and  the  wagon  dropped  into  a  hole  or 
rut  in  the  snow  and  plaintiff  fell  off  the  wagon  and 
the  wheels  of  same  ran  over  his  leg,  breaking  and 
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fracturing  it  in  three  places.  (Tr.'Si.) 

At  the  close  of  plaintiff's  case  defendant  moved 
for  a  non-suit,  which  motion  was  denied  by  the 
court.  (Tr.  88,  89.) 

After  both  parties  had  introduced  all  of  their 
evidence,  the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  which 
motion  the  court  overruled.  (Tr.  140,  141.)  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $2,250.00,  and  judgment  on  the  verdict 
was  thereafter  entered. 


SPECIFICATIONS  OF  ERROR 

I 

The  court  erred  in  denying  defendant's  motion, 
after  plaintiff  and  defendant  had   introduced   all 
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their  evidence  in  said  cause,  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant.  (Tr.  140,  141.) 

II 

The  court  erred  in  giving  to  the  jury  the  follow- 
ing instruction : 

**If  the  jury  find  from  the  evidence  that  Fred- 
erickson  had  no  authority  to  direct  the  plaintiff  as 
to  the  manner  in  which  he  performed  his  work, 
then  he  was  not  a  vice-principal,  but  he  and  the 
plaintiff  were  fellow-servants,  and  plaintiff  cannot 
recover  even  though  you  should  find  that  his  injury 
was  due  in  whole  or  in  part  to  some  negligent  action 
of  Frederickson.  His  right  to  recovery  in  this  action 
is  dependent  upon  his  showing  by  fair  preponder- 
ance of  the  evidence  that  he  was  subject  to  Fred- 
erickson's  orders,  and  that  Frederickson  was  respon- 
sible for  the  way  in  which  the  wagon  was  loaded,  in- 
cluding the  quantity  of  said  load."  (Tr.  146.) 

Ill 

The  court  erred  in  giving  to  the  jury  the  follow- 
ing instruction : 

"You  are  instructed  that  it  is  not  sufficient  to 
entitle  the  plaintiff  to  recover  in  this  case  to  show 
a  negligent  breach  of  duty  on  the  part  of  defendant 
corporation  or  its  responsible  agent,  but  it  devolves 
upon  the  plaintiff  to  show  further  that  such  breach 
of  duty  was  the  proximate  or  immediate  cause  of  his 
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injury.  If  the  plaintiff  in  any  important  degree  or 
way  contributed  to  the  accident  he  was  guilty  of 
what  is  known  in  law  as  contributory  negligence.  In 
such  case  the  law  disregards  the  negligence  of  the  de- 
fendant and  makes  the  negligence  of  the  plaintiff  a 
bar  to  his  recovery.  You  have  already  been  instruct- 
ed that  a  servant  entering  into  employment  assumes 
all  the  natural  risks  and  hazards  of  the  work.  In 
this  case  if  you  find  that  the  accident  was  due  to 
any  unusual  conditions  you  are  to  determine  from 
all  the  evidence  in  the  case  whether  or  not  plaintiff 
was  so  bound  by  the  orders  given  him  by  Frederick- 
son,  if  orders  were  given  him,  that  he  could  not 
without  disobeying  orders  so  shape  his  conduct  as 
to  avoid  the  unusual  risk.  If  he  could  have  so  acted 
in  the  emergency  by  the  exercise  of  reasonable 
prudence  and  foresight  such  as  may  be  expected  of 
an  ordinary  man  in  a  like  situation,  and  failed  to 
do  so,  he  was  guilty  of  contributory  negligence  and 
is  not  entitled  to  recover."     (Tr.  146,  147.) 

IV 

The  court  erred  in  giving  to  the  jury  the  follow- 
ing instruction : 

''1.  That  plaintiff  is  entitled  to  recover  if  he  has 
proven  by  a  fair  preponderance  of  the  evidence  that 
his  injury  was  the  result  of  an  unusual  risk  which 
he  assumed  under  the  direct  orders  of  a  vice-prin 
cipal  of  the  defendant  corporation,  and  that  he  was 
guilty  of  no  contributory  negligence  which  aided 
materially  in  producing  the  accident,  that  is,  under 


the  circumstances  he  acted  as  might  be  expected  of 
an  ordinarily  prudent  and  careful  man  in  his  situa- 
tion. 

'*2.  That  plaintiff  is  not  entitled  to  recover  if  you 
find:  (a)  that  he  was  injured  through  an  ordinary 
risk  of  the  employment  which  risk  he  assumed  when 
he  entered  the  employment;  (b)  if  he  was  injured 
through  the  act  of  a  fellow-servant,  that  is  the  act 
of  an  employee  who  had  no  controlling  authority 
over  him  in  the  circumstances;  (c)  if  you  find  that 
his  own  negligence  was  an  important  contributing 
factor  to  the  accident.''  (Tr.  147,  148.) 

V 

The  court  erred  in  refusing  to  give  the  jury  the 
following  instruction  requested  by  defendant: 

"You  are  instructed  that  the  plaintiff's  own  tes- 
timony shows  that  he  remained  on  the  wagon  to 
which  he  has  testified  at  the  time  when  the  wagon 
was  being  loaded  by  the  defendant's  employee,  Fred 
Frederickson,  and  when  he  had  ample  opportunity 
to  remove  himself  to  a  place  of  safety.  By  so  doing 
the  plaintiff  knowing,  as  he  has  pleaded,  the  condi- 
tion of  the  streets  of  the  town  of  Cordova,  and  par- 
ticularly the  condition  of  B  Street  in  said  town, 
assumed  all  of  the  risks  incident  to  his  remaining 
on  said  wagon  and  attempting  to  drive  with  it  down 
said  B  Street,  and  the  defendant  is  not  liable  for  the 
injuries  plaintiff  thus  suffered."  (Tr.  155.) 
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ARGUMENT 

The  court  should  have  granted  defendant's  motion 
for  an  instructed  verdict  for  the  following  reasons : 

1.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  plaintiff 
and  against  the  defendant,  because  the  plaintiff  in 
his  complaint  has  failed  to  plead  facts  sufficient,  if 
true,  to  show  that  Fred  Frederickson  was  or  acted 
as  a  vice-principal  of  the  defendant  in  his  actions 
and  conduct  in  relation  to  the  accident  which  caused 
the  injury  of  which  plaintiff  complains. 

2.  The  plaintiff  has  wholly  failed  to  prove  that 
said  Frederickson  was  a  vice-principal  of  defendant, 
or  acted  as  vice-principal  of  defendant  in  his  ac- 
tions and  conduct  in  relation  to  the  accident  which 
caused  the  injury  of  which  plaintiff  complains,  but 
the  evidence  shows  that  said  Frederickson  at  the 
time  of  said  accident  and  prior  thereto  was  and 
acted  as  a  fellow  servant  of  plaintiff. 

3.  The  evidence  further  shows  that  if  said  Fred- 
erickson was  guilt  of  any  negligence,  and  that  such 
negligence  caused  plaintiff's  injury,  it  was  the  neg- 
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ligence  of  a  fellow-servant  and  not  that  of  a  vice- 
principal  of  defendant. 

4.  The  evidence  clearly  establishes  the  fact  that 
the  plaintiff  by  his  conduct  at  and  immediately  be- 
fore the  time  of  the  accident  assumed  the  risk  which 
resulted  in  and  caused  the  injury  complained  of. 

5.  The  evidence  establishes  beyond  question  the 
fact  that  the  accident  which  caused  the  injuries 
complained  of  was  brought  about  by  the  sole  negli- 
gence of  plaintiff. 

We  will  discuss  together  the  first  three  reasons 
assigned  why  defendant's  motion  for  an  instructed 
verdict  should  have  been  granted. 

It  is  admitted  that  the  fellow-servant  rule  of  the 
common  law,  as  construed  and  expounded  by  the 
Supreme  Court  of  the  United  States  and  the  other 
Federal  courts,  must  be  followed  in  determining 
whether  or  not  plaintiff  and  Frederickson  were 
fellow-servants  in  the  employ  of  defendant  at  the 
time  of  the  accident  which  caused  plaintiff's  in- 
juries. The  fellow-servant  rule  of  the  common  law 
which  had  theretofore  been  announced  and  adopted 
by  the  Supreme  Court  of  the  United  States  was 
declared  to  be  the  law  in  Alaska  governing  the  rela- 
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tionship  between  master  and  servant,  in  Alaska 
Treadwell  Gold  Mining  Company  v.  Whelan,  168 
U.  S.  86,  18  Sup.  Ct.  Reporter  40.  In  that  case  the 
court,  among  other  things,  said: 

'This  was  an  action  brought  in  the  district  court 
of  the  United  States  for  the  district  of  Alaska 
against  a  mining  corporation  by  a  workman  in  its 
employ.  The  complaint  alleged :  That  on  November 
23,  1891,  and  for  nearly  six  months  prior  thereto 
this  plaintiff  was  in  the  employ  of  said  defendant, 
as  a  workman  in  the  mine  of  said  defendant,  in 
breaking  and  preparing  rock  for  the  chutes,  and 
doing  other  work,  as  ordered  by  the  foreman  of 
said  defendant,  one  Samuel  Finley,  under  whom  this 
plaintiff  worked,  and  from  whom  he  received  his 
orders;  that  on  November  23,  1891,  while  this  plain- 
tiff was  yet  in  the  employ  of  said  defendant,  he  was 
ordered  by  the  foreman  of  said  defendant  company 
to  break  rock  immediately  above  and  over  one  of 
the  chutes  of  the  defendant  company;  that,  in  com- 
pliance with  the  orders  of  the  foreman  of  said  de- 
fendant, and  as  became  his  duty  so  to  do,  the  plain- 
tiff proceeded  to  his  place  immediately  above  and 
over  said  chute,  and  commenced  to  break  said  rock, 
as  he  had  been  ordered  so  to  do;  and  that,  while  so 
engaged,  and  carefully  and  skillfully  and  without 
negligence  performing  his  duties,  as  aforesaid,  and 
without  the  knowledge  of  this  plaintiff,  and  care- 
lessly and  negligently  the  foreman  of  said  defendant 
drew  or  caused  to  be  drawn,  the  gate  at  the  mouth 
of  said  chute  over  which  this  plaintiff  was  working, 
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thereby  causing  the  rock  at  the  head  of  said  chute 
to  be  suddenly  drawn  in,  carrying  this  plaintiff 
with  it,  through  said  chute,  a  distance  of  about  30 
feet,  and  completely  covering  him  with  great  quan- 
tities of  rock  and  debris,'  thereby  greatly  injuring 
him. 

"At  the  trial,  the  plaintiff,  being  called  as  a  wit- 
ness in  his  own  behalf,  gave  evidence  tending  to 
support  the  allegations  in  the  complaint,  and  tes- 
tified that  on  the  night  of  November  23,  1891,  he 
was  sent  by  Samuel  Finley,  the  boss  in  the  pit,  to 
the  top  of  a  chute,  there  to  break  rock  and  pound 
it  fine  enough  to  go  through  the  chute,  which  con- 
nected with  the  tunnel  through  which  the  rock  was 
shot  into  cars  to  be  taken  to  the  mill;  that  at  the 
bottom  of  the  chute  was  a  gate,  always  closed  until 
the  chute  was  filled,  and  orders  given  to  draw  it; 
that  Finley's  custom  was  to  come  upon  the  top 
of  the  chute,  to  see  if  the  rock  was  broken  fine 
enough,  and,  if  it  was  all  right,  to  tell  the  men  to 
come  down,  as  he  was  going  to  draw;  and  th^t  at 
the  time  in  question,  after  putting  the  plaintiff  and 
others  to  work  at  the  chute,  he  never  gave  them  any 
notice  that  he  was  going  to  draw 

''The  evidence  introduced  at  the  trial,  giving  it 
the  utmost  possible  effect  in  favor  of  the  plaintiff, 
was  insufficient  to  support  a  verdict  for  him,  and 
the  defendant's  request,  made  at  the  close  of  the 
whole  evidence,  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,  because  Finley,  whose  neg- 
ligence was  the  ground  of  the  action,  was  a  fellow 
servant  of  the  plaintiff,  should  have  been  granted. 
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"Finley  was  not  a  vice-principal  or  representa- 
tive of  the  corporation.  He  was  not  the  general 
manager  of  its  business,  or  the  superintendent  of 
any  department  of  that  business.  But  he  was 
merely  the  foreman  or  boss  of  the  particular  gang 
of  men  to  which  the  plaintiff  belonged.  Whether  he 
had  or  had  not  authority  to  engage  and  discharge 
the  men  under  him  is  immaterial.  Even  if  he  had 
such  authority,  he  was  none  the  less  a  fellow-ser- 
vant with  them,  employed  in  the  same  department 
of  business,  and  under  a  common  head.  There  was 
no  evidence  that  he  was  an  unsuitable  person  for  his 
place,  or  that  the  machinery  was  imperfect  or  de- 
fective for  its  purpose.  The  negligence,  if  any,  was 
his  own  negligence  in  using  the  machinery,  or  in 
giving  orders  to  the  men. 

"The  case  is  governed  by  a  series  of  recent  deci- 
sions of  this  court,  undistinguishable  in  their  facts 
from  this  one:  Railroad  Co.  v.  Keegan,  160  U.  S. 
259,  15  Sup.  Ct.  269;  Railroad  Co.  v.  Charless,  162 
U.  S.  359,  16  Sup.  Ct.  848;  Railroad  Co.  v.  Peter- 
son, 162  U.  S.  346,  16  Sup.  Ct.  843;  Martin  v. 
Railroad  Co.,  166  U.  S.  399,  17  Sup.  Ct.  603.  See, 
also,  Wilson  v.  Merry,  L.  R.  1  H.  L.  Sec.  326." 

The  fellow-servant  rule,  as  adopted  and  applied 
in  Alaska  by  the  supreme  court  in  the  Whelan  case 
has  never  been  abrogated  or  modified  either  by  an 
act  of  congress  or  of  the  local  legislature  of  the 
Territory  of  Alaska,  as  to  the  character  of  industry 


in  which  plaintiff  and  Frederickson  were  engaged 
at  the  time  of  plaintiff's  injury.  In  the  absence  of 
a  statute  to  the  contrary,  the  rule  laid  down  in  the 
Whelan  case  has  never  been  annulled  or  modified 
by  the  supreme  court,  but  has  been  consistently  fol- 
lowed and  approved  by  that  court  and  all  other 
federal  courts  in  cases  involving  the  question  of 
fellow-servants. 

The  opinion  in  the  Whelan  case  has  been  cited 
with  approval  by  this  court.  It  has  been  followed 
and  the  doctrine  it  announces  approved  in  the  fol- 
lowing cases: 

Gaynon  v.  Durkee,  87  Fed.  302  at  304. 

The  Miami,  87  Fed.  757  at  760. 

Grady  v.  Southern  R.  R,  Co.,  92  Fed.  491  at 
493;  (Sixth  Circuit,  opinion  by  present 
Chief  Justice  Taft). 

Wood  V.  PotMch  Lumber  Co.,  213  Fed.  591 
at  593,  (Ninth  Circuit). 

Union  Pacific  R.  R.  Co.  v.  Marone,  246  Fed. 
916  at  919,  (Eighth  Circuit). 

James  Stewart  &  Co.  v.  Newby,  266  Fed.  287 
at  293,  (Fourth  Circuit). 

Southern  Bell  Telephone  &  Telegraph  Co.  v. 
Richardson,  284  Fed.  124  at  126,  (Fifth 
Circuit). 
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Andre  v.  Winslow  Bros.  Elevator  Co.,  76  N. 
W.  86  at  87. 

Texas  &  Pacific  R.  R.  Co.  v.  Bourman,  212 
U.  S.  536,  29  Sup.  Ct.  319  at  320. 

In  the  case  last  cited,  the  supreme  court,  through 
Mr.  Justice  Moody,  said: 

"The  presiding  judge  refused  to  instruct  the  jury 
as  requested  by  the  defendant,  that  the  engineer  and 
the  section  foreman  were,  respectively,  fellow-ser- 
vants of  the  plaintiff,  and  that,  if  the  injury 
occurred  through  the  negligence  of  either,  the  plain- 
tiff was  not  entitled  to  recover.  We  think  these 
instructions  should  have  been  given.  Both  the  en- 
gineer and  the  section  foreman  were  fellow-servants 
of  the  plaintiff;  and,  if  the  plaintiff's  injury  was 
caused  by  the  negligence  of  either,  the  law,  as  it 
many  times  has  been  declared  by  this  court,  will 
not  permit  a  recovery." 

And  the  court  cites  numerous  authorities,  includ- 
ing the  Whelan  case,  to  sustain  the,  doctrine  an- 
nounced. 

In  Wood  V.  Potlatch  Lumber  Co.,  213  Fed.  page 
591  Supra,  the  court  said,  at  page  593 : 

"But  the  contention  most  vigorously  pressed  by 
the  plaintiff  is  that  the  case  is  not  one  for  the  ap- 
plication of  the  fellow-servant  doctrine.  It  is  urged 
in  that  behalf  that  the  accident  was  due  to  the 
failure  on  the  part  of  the  master  to  provide  a  rea- 
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sonably  safe  place  to  work,  a  default  the  respon- 
sibility for  which  the  master  cannot  shift.  It  is  not 
suggested  that  the  premises  were  defective  or  unsafe 
immediately  before  or  immediately  after  the  acci- 
dent, or  that  there  was  any  danger  other  than  from 
the  falling  timbers,  and  it  is,  of  course,  conceded 
that  the  timbers  fell,  not  by  accident,  but  as  the 
result  only  of  Fennell's  willful  act.  Fennell's  in- 
telligence and  general  competency  are  not  called 
into  question,  and  the  defendant  had  no  reason  to 
anticipate  that  he  would  take  such  a  reckless 
course.  Admittedly  the  timbers  could  have  been 
carried  back  in  the  same  manner  in  which  they 
were  brought  up,  or,  for  that  matter,  they  could 
have  been  safely  thrown  to  the  ground  at  the  very 
place  where  the  accident  occurred.  If,  under  such 
circumstances,  the  negligence  of  the  servant  is 
chargeable  to  the  master,  the  cases  would  indeed 
be  rare  where  the  latter  could  escape  liability." 

In  Union  Pac.  R.  Co.  v.  Marone,  246  Federal,  916 
supra,  the  court  said  at  page  919: 

''Negligence  is  a  breach  of  duty,  and  where  there 
is  no  duty  or  no  breach  thereof  there  is  no  negli- 
gence. The  duty  of  the  master  is  one  of  provision. 
The  duty  of  the  servant  is  one  of  operation,  and 
neither  is  liable  for  the  negligence  of  the  other.  It 
is  the  duty  of  the  master  to  exercise  reasonable 
care  to  provide  a  reasonably  safe  place  in  which, 
and  reasonably  safe  machinery  or  appliances  with 
which,  the  servants  may  do  the  work  assigned  to 
them,  and  for  causal  negligence  in  the  discharge  of 
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this  duty  the  master  is  liable  and  the  servants  are 
not.  It  is  the  duty  of  the  servants  to  exercise  rea- 
sonable care  so  to  use  the  place,  machinery,  and 
appliances  furnished,  so  to  conduct  the  operations 
intrusted  to  them,  as  to  protect  themselves  from 
risk,  danger,  and  injury,  and  for  a  breach  of  this 
duty  the  servants  are  liable  and  the  master  is  not. 
Where  the  place  in  which  the  servant  is  required  to 
work,  or  the  machinery  or  appliances  with  which  he 
is  required  to  work,  or  the  method  of  doing  the 
work,  is  made  or  becomes  dangerous  and  results 
in  injury  only  because  of  the  negligence  of  the  in- 
jured employe,  or  because  of  the  negligence  of  his 
fellow-servants,  or  because  of  the  concurring  negli- 
gence of  both,  the  master  is  not  liable,  for  such 
negligence  is  a  breach  of  the  duty  of  operation  and 
not  a  breach  of  the  duty  of  provision." 

The  acts  of  Frederickson  which  plaintiff  claims 
caused  the  accident  resulting  in  his  injury  were 
acts  of  operation  and  not  of  provision.  Plaintiff 
testified  (Tr.  62)  that  Frederickson  shoved  the 
cases  onto  the  footboard,  and  he  (plaintiff)  put 
them  on  the  seat.  It  is  obvious  that  the  plaintiff 
and  Frederickson  were  merely  co-operators  in  load- 
ing the  wagon.  It  is  not  claimed  that  the  wagon 
was  unsafe  or  that  the  horse  was  not  gentle,  or 
that  either  was  unfitted  or  inadequate  for  the  pur- 
poses for  which  they  were  being  used  by  plaintiff. 
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In  James  Stewart  &  Co.  v.  Newby,  266  Fed.  287 
supra,  the  court  said,  at  293  and  294: 

"Prima  facie  all  servants  in  the  common  employ 
of  a  single  master  are  fellow-servants.  So  it  has 
generally  been  held  that  a  gang  foreman  in  charge 
of  a  squad  of  ordinary  laborers  is  a  fellow-servant 
with  them,  and  not  a  vice-principal  of  the  master. 

''As  applicable  to  the  facts  of  the  decided  cases, 
the  conclusions  reached  in  this  respect  have  gene- 
rally been  correct.  In  some  instances,  however,  the 
language  employed  has  been  misleading,  and  there 
is  considerable  apparent  conflict  and  occasionally 
some  real  conflict  in  the  decisions.  In  some  in- 
stances the  language  employed  would  indicate  that 
gang  foremen  are  fellow-servants  with  their  sub- 
ordinates, irrespective  of  the  scope  of  their  duty. 
In  others  the  issue  has  been  determined  upon  the 
basis  of  the  foreman's  right  or  the  absence  of  his 
right  to  employ  and  discharge.  The  real  test  is 
whether  the  master  has  intrusted  to  such  one  the 
limited  duty  of  mere  operation  on  the  one  hand,  or 
a  broader  duty  involving  provision  on  the  other. 
When  one  is  charged  with  a  non-delegable  duty  of 
a  master,  liability  for  his  negligence  thereof  exists, 
if  injury  is  thereby  caused  to  another  servant  of 
any  rank  whatever,  superior,  equal  or  inferior. 
Since,  however,  all  who  enter  a  common  employ- 
ment are  prima  facie  fellow-servants,  in  order  to 
render  the  master  liable  specific  testimony  must  be 
produced   to   show   that   the   offending   servant    is 
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charged   with   some   duty   of   provision,    and   not 
merely  the  ordinary  service  of  operation." 

This  court,  in  Consolidated  Inter state-Callahan 
Mining  Co.  v.  Witkouski,  249  Fed.  833  at  836,  said : 

"It  has  come  to  be  the  settled  rule  of  law  also,  of 
the  supreme  court,  that  the  test  as  to  whether  one 
servant  is  a  fellow-servant  of  another  is  not  the 
particular  rank  he  sustains  to  that  other  in  the 
service,  but  the  specific  character  of  the  act  per- 
formed." 

We  submit  that  the  complaint  in  the  instant  case 
does  not  plead  or  show  that  Frederickson  was  a  vice- 
principal  of  defendant,  and  under  the  rule  an- 
nounced in  the  cases  cited,  it  devolves  on  the  plain- 
tiff to  plead  and  prove  that  the  person  whose  neg- 
ligence caused  his  injuries  was,  at  the  time  of  such 
injuries,  a  vice-principal  of  defendant.  Otherwise 
the  law  presumes  such  person  was  a  fellow-servant 
of  plaintiff. 

In  paragraph  II  of  plaintiff's  complaint  (Tr.  3 
and  4),  plaintiff  alleges: 

'That  on  the  4th  day  of  May,  1922,  and  for  some 
time  previous  to  said  date,  Fred  Frederickson  was 
in  charge  of  the  warehouse  of  defendant  corpora- 
tion, and  was  authorized  by  defendant  to  superin- 
tend the  shipment  of  all  goods  from  said  warehouse 
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and  to  exercise  authority  for  and  on  behalf  of 
defandant  corporation  over  the  employees  of  said 
defendant  corporation  working  in  said  warehouse 
and  over  those  delivering  goods  from  said  ware- 
house." 

There  is  no  allegation  in  the  complaint  to  the 
effect  that  Frederickson  was  authorized  or  employed 
by  defendant  to  exercise  any  authority  over  plain- 
tiff as  to  the  manner  of  loading  the  wagon  or  as  to 
the  size  of  the  load  plaintiff  should  haul  on  the 
wagon.  Frederickson  was  authorized  by  defendant 
to  determine  what  goods  should  be  taken  from  the 
warehouse  by  the  deliveryman,  and  such  determina- 
tion of  Frederickson  was  based  upon  orders  re- 
ceived from  defendant's  store  or  some  few  cus- 
tomers who  obtained  goods  from  the  warehouse, 
but  such  was  the  extent  of  P>ederickson's  authority 
over  plaintiff.  (Tr.  102.) 

The  complaint  does  not  even  inferentially  allege 
that  Frederickson  was  authorized  to  control  plain- 
tiff's judgment  in  reference  to  the  load  that  could 
or  should  be  carried  on  the  wagon. 

The  evidence  shows  that  the  defendant  was  at  all 
times  mentioned  in  the  complaint  engaged  in  the 
retail  mercantile  business  at  Cordova,  Alaska.  That 


it  operated  a  general  retail  store  at  that  place.  That 
the  only  purpose  of  maintaining  a  warehouse  was 
to  store  therein  goods,  wares  and  merchandise  so 
as  to  enable  it  to  supply  its  retail  store,  as  the 
storage  room  in  the  latter  was  inadequate  to  supply 
space  for  all  the  goods,  wares  and  merchandise 
which  defendant  desired  to  carry  in  stock  at  Cor- 
dova. (Tr.  96.)  O'Neill  was  vice-president  and 
general  manager  of  the  defendant  corporation  at 
all  times  since  its  incorporation.  (Tr.  90.)  Fred- 
erickson  was  warehouseman  at  and  prior  to  the 
time  of  plaintiff's  injuries  (Tr.  90)  and  as  such 
warehouseman  he  merely  had  charge  of  the  ware- 
house and  the  goods,  wares  and  merchandise  therein 
contained.  He  had  no  authority  over  any  employee 
of  defendant  and  was  not  empowered  to  hire  or  dis- 
charge them.  (Tr.  93  and  94.)  The  business  of 
the  defendant  was  not  so  extensive  or  varied  as  to 
require  different  departments  for  its  successful 
operation.  It  had  only  one  manager,  Mr.  O'Neill, 
who  had  entire  charge  of  all  its  business  activities 
and  operations,  and  kept  at  all  times  in  close  touch 
with  the  warehouse.  (Tr.  90,  91,  92,  93.) 

In  Baltimore  &  0.  R.  Co.  v.  Baugh,  149  U.  S. 
368, 13  Sup.  Ct.  Reporter  914,  the  court  said: 
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"And  it  is  only  carrying  the  same  principle  a 
little  further,  and  with  reasonable  application,  when 
it  is  held  that,  if  the  business  of  the  master  and 
employer  becomes  so  vast  and  diversified  that  it 
naturally  separates  itself  into  departments  of  ser- 
vice, the  individuals  placed  by  him  in  charge  of 
those  separate  branches  and  departments  of  ser- 
vice, and  given  entire  and  absolute  control  therein, 
are  properly  to  be  considered,  with  respect  to  em- 
ployes under  them,  vice-principals,  representatives 
of  the  master,  as  fully  and  as  completely  as  if  the 
entire  business  of  the  master  was  by  him  placed 
under  charge  of  one  superintendent 

'The  truth  is,  the  various  employes  of  one  of 
these  large  corporations  are  not  graded  like  steps 
in  a  staircase,  those  on  each  step  being  as  to  those 
on  the  step  below  in  the  relation  of  masters,  and  not 
of  fellow-servants,  and  only  those  on  the  same  steps 
fellow-servants,  because  not  subject  to  any  control 
by  one  over  the  other.  Prima  facie,  all  who  enter 
into  the  employ  of  a  single  master  are  engaged  in 
a  common  service,  and  are  fellow-servants,  and 
some  other  line  of  demarcation  than  that  of  control 
must  exist  to  destroy  the  relation  of  fellow-servants. 
All  enter  into  the  service  of  the  same  master,  to 
further  his  interests  in  the  one  enterprise;  each 
knows  when  entering  into  that  service  that  there  is 
some  risk  of  injury  through  the  negligence  of  other 
employes,  and  that  risk,  which  he  knows  exists,  he 
assumes  in  entering  into  the  employment.'^ 
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Plaintiff  cannot  successfully  insist  that  Fred- 
erickson  was  in  charge  of  any  independent  depart- 
ment of  defendant's  business  operations.  He  exer- 
cised no  discretion  whatever  in  reference  to  the 
performance  of  his  duties  as  warehouseman,  but 
was  at  all  times  subject  to  the  orders  and  direc- 
tions of  the  defendant's  general  manager  O'Neill, 
who  had  direct  supervisory  control  over  the  ware- 
house and  the  duties  of  Frederickson  as  warehouse- 
man. (Tr.  93.)  Plaintiff  had  control  of  defendant's 
horse  and  wagon,  which  he  drove  subject  to  the 
orders  of  O'Neill,  yet  no  one  would  seriously  con- 
tend that  plaintiff  was  in  charge  of  any  independent 
department  of  defendant's  business. 

The  Supreme  Court  of  the  State  of  Oregon,  in 

Mast  V.  Kern,  54  Pac.  950,  at  951,  said: 

"On  the  other  hand,  the  rule,  and  the  one  now 
unquestionably  established  and  supported  by  the 
great  weight  of  authority  both  in  this  country  and 
in  England,  is  that  the  liability  of  the  master  de- 
pends upon  the  character  of  the  act  in  the  perform- 
ance of  which  the  injury  arises,  and  not  the  grade 
or  rank  of  the  negligent  employe.  If  the  act  is 
one  pertaining  to  the  duty  the  master  owes  to  his 
servant,  he  is  responsible  for  the  manner  of  its 
performance,  without  regard  to  the  rank  of  the 


servant  or  employe  to  whom  it  is  intrusted ;  but,  if 
it  is  one  pertaining  only  to  the  duty  of  an  opera- 
tive, the  employe  performing  it  is  a  fellow-servant 
with  his  co-laborers,  whatever  his  rank,  for  whose 
negligence  the  master  is  not  liable." 

Northern  Pac.  R,  Co.  v.  Charless,  162  U.  S. 
359,  16  Sup.  Ct.  Reporter  848. 

Northern  Pac.  R.  Co.  v.  Hambly,  154  U.  S. 
349,  14  Sup.  Ct.  Reporter  983. 

Martin  v.  Atchison  T.  &  S.  F.  R.  Co.,  166 
U.  S.  399,  17  Sup.  Ct.  Reporter  603. 

Northern  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  16  Sup.  Ct.  Reporter  843. 

New  England  R.  R.  Co.  v.  Conroy,  175  U.  S. 
323,  20  Sup.  Ct.  Reporter  85. 

Rentier,  Admr.  v.  Grand  Trunk  Junction  R. 
R.  Co.,  224  U.  S.  85,  32  Sup.  Ct.  Reporter 
402. 

Weeks  v.  Scharer,  111  Fed.  330. 

Christ  V.  Wichita  Gas  Electric  P.  &  P.  Co., 
83  Pac.  199. 

Larsen  v.  LeDoux,  81  Pac.  600. 

Hussy  V.  Coger,  20  N.  E.  556. 

Ell  V.  Northern  Pac.  R.  Co.,  48  N.  W.  222. 

Deep  Mining  &  Drainage  Co.  v.  Fitzgerald, 
43  Pac.  210. 

Andre  v.  Winslow  Bros.  Elevator  Co.,  76  N. 
W.  86. 
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The  trial  court  in  its  opinion  overruling  defend- 
ant's motion  for  a  new  trial  (Tr.  181  to  197),  at 
pages  186  and  187  said: 

'The  Whelan  case,  the  Martin  case  and  the  Peter- 
son case,  and  other  similar  cases  so  strongly  relied 
on  by  counsel,  were  all  decided  in  the  last  decade  of 
the  nineteenth  century,  when  the  supreme  court,  as 
then  constituted,  overruled  repeated  decisions  made 
by  the  same  court.  Many  of  the  federal  and  state 
courts  made  similar  decisions  in  that  decade  and 
the  one  following,  using  the  supreme  court  decisions 
as  authorities.  It  is  true  that  none  of  those  cases 
has  been  expressly  overruled  but  the  supreme  court 
itself  in  the  last  decade  and  a  half  has  made  re- 
peated decisions  so  utterly  inconsistent  with  those 
cited  that  the  action  of  the  court  amounts  to  over- 
ruling the  earlier  ones.  The  most  decisive  case  is 
the  one  already  quoted,  that  of  Kreigh  v.  Westing- 
house.  The  opinion  by  Mr.  Justice  Day  contains 
statements  which  amount  to  a  denial  in  argument 
of  the  position  taken  by  the  court  in  the  cited  cases." 

We  submit  that  the  Whelan,  Martin  and  Peter- 
son cases  have  never  been  overruled  by  the  Supreme 
Court  of  the  United  States,  but  have  been  followed 
by  that  court  and  this  court,  except  in  jurisdic- 
tions where  the  fellow-servant  rule  adopted  and 
applied  in  those  cases  has  been  annulled  or  modified 
by  statute.     This  court  cited  the  Whelan  case  with 
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approval  as  late  as  1914,  in  Wood  v.  Potlatch  Lum- 
ber Co.y  213  Fed.  591  supra,  and  the  Supreme  Court 
of  the  United  States  approved  and  followed  the 
Whelan  case  in  Texas  &  A.  P.  R.  Co.  v.  Bourman, 
212  U.  S.  536,  29  Sup.  Ct.  Reporter  319  (decided  in 
1914,  the  same  year  as  that  court  decided  the  Kreigh 
case). 

In  Beutler,  Admr.,  v.  Grand  Trunk  Junction  R. 
R.  Co.,  224  U.  S.  85,  32  Sup.  Ct.  Reporter  402,  the 
Supreme  Court  of  the  United  States,  speaking 
through  Mr.  Justice  Holmes,  said: 

'The  doctrine  as  to  fellow  servants  may  be,  as  it 
has  been  called,  a  bad  exception  to  a  bad  rule,  but  it 
is  established,  and  it  is  not  open  to  courts  to  do 
away  with  it  upon  their  personal  notions  of  what  is 
expedient.  So  it  has  been  decided  that  in  cases  tried 
in  the  United  States  courts  we  must  follow  our  own 
understanding  of  the  common  law  when  no  settled 
rule  of  property  intervenes but  whether  cer- 
tain facts  do  or  do  not  constitute  a  ground  of  liabil- 
ity is  in  its  nature  a  question  of  law.  To  leave  it 
uncertain  is  to  leave  the  law  uncertain.  If  the  law 
is  bad,  the  legislature,  not  juries,  must  make  a 
change.    We  answer  the  certificate,  Yes." 

The  United  States  Circuit  Court  of  Appeals  for 
the  fifth  circuit,  in  an  opinion  rendered  in  1922  in 
Southern  Bell  Telephone  &  Telegraph  Co.  v.  Rich- 
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ardson,  284  Fed.  124,  cited  and  followed  the  doc- 
trine laid  down  in  the  Whelan  and  other  cases. 

The  supreme  court  said,  in  Kreigh  v.  Westing- 
house,  Church,  Kerr  &  Co.,  214  U.  S.  249,  29  Sup. 
Ct.  619,  the  case  which  the  trial  court  seemed  to 
think  annulled  or  modified  the  fellow-servant  rule 
laid  down  in  the  Whelan  and  other  cases : 

'The  employe  is  not  obliged  to  examine  into  the 
employer's  methods  of  transacting  his  business,  and 
he  may  assume,  in  the  absence  of  notice  to  the  con- 
trary, that  reasonable  care  will  be  used  in  furnish- 
ing appliances  necessary  to  carrying  on  the  busi- 
ness. Choctaw,  0.  &  G.  R.  Co.  v.  McDade,  191  U.  S. 
64,  68,  48  L.  Ed.  96,  100,  24  Sup.  Ct.  Rep.  24.  But 
while  this  duty  is  imposed  upon  the  master,  and  he 
cannot  delegate  it  to  another  and  escape  liability 
on  his  part,  nevertheless,  the  master  is  not  held 
responsible  for  injuries  resulting  from  the  place 
becoming  unsafe  through  the  negligence  of  the 
workmen  in  the  manner  of  carrying  on  the  work, 
where  he,  the  master,  has  discharged  his  primary 
duty  of  providing  a  reasonably  safe  appliance  and 
place  for  his  employes  to  carry  on  the  work,  nor  is 
he  obliged  to  keep  the  place  safe  at  every  moment, 
so  far  as  such  safety  depends  on  the  due  perform- 
ance of  the  work  by  the  servant  and  his  fellow- 
workmen.'^ 

The  court  in  the  Kreigh  case  reversed  the  judg- 
ment of  the  trial  court,  because  there  was  evidence 
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to  establish  the  unsafe  character  of  the  place  where 
the  plaintiff  was  required  to  work,  and  for  that 
reason  the  supreme  court  held  the  case  should  have 
been  submitted  to  the  jury,  but  the  court  did  not 
question  the  soundness  of  the  fellow-servant  rule 
laid  down  in  the  Whelan  and  other  cases. 

In  Olson  V.  Oregon  Coal  &  Navigation  Co.,  104 
Fed.  574,  this  court,  speaking  through  Judge  Ross, 
at  page  576,  said  : 

"It  is  very  clear  that  upon  common-law  principles 
the  owner  would  not  be  liable  for  an  injury  sus- 
tained by  one  of  such  employes  by  reason  of  the 
negligence  of  one  of  his  co-employes,  whatever  his 
grade  in  the  common  employment.  In  the  recent 
case  of  Railroad  Co.  v.  Conroy,  175  U.  S.  323,  20 
Sup.  Ct.  85,  Adv.  S.  U.  S.  85,  44  L.  Ed.  181,  where 
the  case  of  Railroad  Co.  v.  Ross,  112  U.  S.  377,  5 
Sup  Ct.  184,  28  L.  Ed.  787,  was  finally  and  squarely 
overruled,  the  supreme  court  announces  the  true 
rule  to  be,  both  upon  principle  and  authority,  'that 
the  employer  is  not  liable  for  an  injury  to  one  em- 
ploye occasioned  by  the  negligence  of  another  en- 
gaged in  the  same  general  undertaking;  that  it  is 
not  necessary  that  the  servants  should  be  engaged 
in  the  same  operation  or  particular  work;  that  it  is 
enough  to  bring  the  case  within  the  general  rule  of 
exemption  if  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  enter- 
prise, both  employed  to  perform  duties  tending  to 
accomplish  the  same  general  purposes ;  or,  in  other 
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words,  if  the  services  of  each  in  his  particular 
sphere  or  department  are  directed  to  the  accomplish- 
ment of  the  same  general  end/  It  is  true  that  the 
present  case  is  to  be  determined,  not  by  the  common 
law,  but  by  the  rules  of  the  maritime  law ;  but  that 
law,  as  was  shown  very  clearly,  we  think,  by  Judge 
Brown  in  the  case  of  The  City  of  Alexandria,  supra, 
is,  in  respect  to  the  facts  here  presented,  the  same." 

The  Westport,  136  Federal  391. 
The  C,  S.  Holmes,  220  Fed|  273. 
The  Rosalie  Mahoney,  218  Fed.  695. 
Western  Fuel  v.  Garcia,  260  Fed.  839. 

The  evidence  for  the  plaintiff  and  the  uncon- 
tradicted evidence  of  the  defendant  shows  con- 
clusively that  Frederickson  and  plaintiff  ware  fel- 
low-servants at  the  time  of  the  accident,  and  there 
was  therefore  no  question  of  fact  to  be  submitted  to 
the  jury. 

Alaska  Treadwell  Gold  Mining  Co.  v.  Whe- 
lan,  168  U.  S.  86,  18  Sup  Ct.  40,  supra; 

Union  Pac.  R,  Co.  v.  Marone,  246  Fed.  916. 

James  Stewart  &  Co.  v.  Newby,  266  Fed. 
287. 

Baltimore  &  0.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ct.  914. 

With  reference  to  the  fourth  reason  assigned  why 
defendant's  motion  for  an  instructed  verdict  should 


have  been  granted,  we  submit  the  danger  from  over- 
loading the  wagon,  which  plaintiff  claims  caused  the 
accident  occasioning  his  injuries,  was  as  apparent 
to  him  as  it  could  have  been  to  defendant.  Plaintiff 
was  familiar  with  the  condition  of  the  streets  of 
Cordova.  He  had  been  in  the  employ  of  defendant 
as  deliveryman  for  many  months  prior  to  the  4th 
of  May,  1922.  He  had  driven  the  same  horse  and 
loaded  wagon  over  the  same  street  where  the  acci- 
dent occurred  on  the  morning  of  May  4th,  1922, 
and  almost  immediately  prior  to  the  accident.  He 
was  an  experienced  horseman  and  deliveryman.  The 
possibility  or  probability  of  the  cases  of  milk  and 
butter  which  he  placed  on  the  seat  falling  and  strik- 
ing the  horse  was  as  obvious  to  him  as  it  could  have 
been  to  the  defendant.  The  plaintiff  had  ample 
time  and  opportunity  to  leave  the  alleged  dangerous 
position  he  occupied  on  the  wagon  after  the  time 
Frederickson  began  placing  the  cases  of  milk  and 
butter  on  the  footboard,  and  before  the  horse  started 
down  the  hill.  (Tr.  70,  71.) 

Plaintiff  testified  that  Frederickson  said  to  him 
that  if  he  (plaintiff)  did  not  take  the  cases  of  milk 
and  butter  he  would  have  to  quit  (Tr.  36  and  70)  ; 
but  such  threat,  even  if  made  by  Frederickson,  did 
not  justify  plaintiff  in  continuing  to  occupy  an  ob- 
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viously  dangerous  position,  when  there  was  no 
promise  by  Frederickson  or  by  any  other  person 
representing  defendant  to  remove  the  danger  or  to 
make  plaintiff's  position  or  the  place  he  was  re- 
quired to  occupy  in  order  to  perform  his  work  more 
safe  in  the  future. 

In  Union  Pac.  R.  Co,  v.  Marone,  246  Fed.  916,  at 

924,  the  court,  through  Judge  Sanborn,  said : 

^'A  servant  assumes  the  ordinary  risks  and  dan- 
gers of  his  employment  and  the  extraordinary  risks 
and  dangers  which  he  knows  and  appreciates. 
Neither  the  order  of  a  vice-principal  to  the  servant 
to  work  in  a  dangerous  place,  or  in  a  dangerous 
way,  nor  his  assurance  of  the  servant's  safety,  nor 
the  servant's  fear  of  losing  his  job,  will  release  the 
servant  from  his  assumption  of  the  risk  and  danger 
where  they  were  readily  observable  and  were  known 
and  appreciated  by  him,  unless  the  vice-principal 
makes  a  promise  to  remove  them  as  an  inducement 
for  the  servant's  continuance  in  the  service." 

And  the  court  cites  numerous  authorities  to  sus- 
tain the  doctrine  announced. 

In  the  consideration  of  the  fifth  and  last  reason 
assigned  why  the  court  should  have  granted  the 
defendant's  motion  for  an  instructed  verdict,  we 
insist  the  plaintiff's  testimony  shows  that  his  in- 
juries were  caused  by  his  own  negligence.     He  tes- 
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tified  that  the  wagon  dropped  into  a  hole  or  rut  in 
the  snow,  and  that  he  and  a  case  of  milk  fell  on  the 
side  in  the  bank,  and  he  slid  under  the  wagon,  and 
the  wagon  wheel  ran  over  his  leg.  (Tr.  37.)  He 
didn't  state  that  he  could  not  have  avoided  the  hole 
or  rut,  nor  did  he  state  that  he  did  not  see  the  hole 
or  rut,  or  that  he  did  not  know  of  its  presence.  He 
was  familiar  with  that  part  of  the  street,  and  had 
passed  over  it  on  the  same  morning  prior  to  the 
accident.  He  did  not  testify  that  the  horse  became 
unmanageable  on  account  of  the  case  of  milk  slip- 
ping from  the  wagon  and  striking  the  horse;  nor 
did  he  testify  that  he  was  unable  to  control  the 
horse  because  he  was  compelled  to  put  one  of  his 
hands  on  the  two  cases  of  milk;  nor  did  he  testify 
that  he  was  unable  to  control  the  horse  for  any  other 
reason.  He  did  testify  that  he  fell  from  the  wagon 
when  it  dropped  into  a  hole  or  rut  in  the  snow. 
The  evidence,  read  in  the  most  favorable  light  for 
the  plaintiff,  does  not  show  that  the  extra  cases  of 
milk  and  butter  which  Frederickson  placed  on  the 
footboard  of  the  wagon  caused  the  accident  which 
resulted  in  plaintiff's  injuries.  Plaintiff  testified 
that  Frederickson  put  the  cases  of  milk  and  butter 
on  the  footboard  and  he  (plaintiff)  placed  them 
on  the  seat.  (Tr.  62,  64.)  The  case  of  milk  or  butter 
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which  fell  from  the  wagon  and  struck  the  horse 
evidently  fell  from  the  seat  where  it  had  been 
placed  by  the  plaintiff.  Plaintiff  testified  as  fol- 
lows (Tr.  69)  : 

''I  told  him  the  wagon  was  loaded  and  there  was 
no  more  could  get  on — if  he  found  room  to  put 
them  on.'' 

Evidently  the  plaintiff  did  not  think  the  extra 
cases  which  he  says  Frederickson  insisted  on  plac- 
ing on  the  wagon  would  render  his  position  dan- 
gerous or  perilous;  in  any  event,  he  was  willing  to 
take  the  risk,  and  if  the  placing  of  the  extra  cases 
on  the  wagon  constituted  negligence,  plaintiff's 
acquiescence,  assistance  and  participation  in  such 
act  rendered  him  plainly  guilty  of  contributory  neg- 
ligence. There  is  no  allegation  in  the  complaint,  nor 
is  there  any  evidence  in  the  record,  that  the  wagon 
was  in  any  manner  defective  or  unsafe,  nor  is  there 
any  allegation  in  the  complaint,  or  evidence  in  the 
record  that  the  horse  used  by  the  plaintiff  at  the 
time  of  the  accident  was  unmanageable,  excitable, 
or  that  such  horse  was  in  any  respect  unfit  for  the 
purpose  for  which  he  was  being  used.  Defendant 
relies  solely  in  this  action  on  the  alleged  negligence 
of  Frederickson  in  insisting  on  the  plaintiff  carry- 
ing on  the  wagon  the  extra  cases  of  milk  and  butter 


which  plaintiff  says  Frederickson  placed  on  the 
footboard,  and  he  (plaintiff)  placed  on  the  seat 
beside  him.  It  is  apparent,  if  there  was  any  neg- 
ligence in  such  action,  as  before  stated  in  this  brief, 
it  was  the  negligence  of  a  fellow-servant,  and  that 
the  plaintiff  was  guilty  of  contributory  negligence 
on  account  of  his  participation  in  the  act  which  he 
claims  caused  the  accident. 

Mnsser-Sauntry  Land,  Logging  &  Mfg.  Co, 
V.  Brown,  126  Fed.  141. 

St  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495. 

McAdoo  V.  Angellott,  271  Fed.  268. 

Maki  V.  Union  Pac.  Coal  Co.,  187  Fed.  389. 

Chicago,  B.  &  Q.  R.  Co.  v.  Shalstrom,  195 
Fed.  725. 

Bunt  V.  Sierra  Butte  Gold  Mining  Co.,  138 
U.  S.  483,  11  Sup.  Ct.  464. 

The  Westport,  136  Fed.  391. 

Lamson  v.  American  Ax  &  Tool  Co.,  58  N.  E. 

585. 

Mast  V.  Kern,  54  Pac.  950. 

The  -fifth  specification  of  error  avers  that  the 
court  erred  in  giving  to  the  jury  the  second  para- 
graph of  Instruction  No.  5.  (Tr.  146.)  Defendant 
timely  excepted  to  such  instruction.  (Tr.  151  and 
152.)     By  that  instruction  the  court  told  the  jury 
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that  if  Frederickson  had  no  authority  to  direct  the 
plaintiff  as  to  the  manner  in  which  the  latter  per- 
formed his  work,  then  Frederickson  was  not  a  vice- 
principal  of  the  defendant,  but  plaintiff  and  Fred- 
erickson were  fellow-servants.  From  such  instruc- 
tion the  jury  must  have  inferred  that  if  Frederick- 
son  had  any  authority,  no  matter  how  limited,  to 
direct  the  plaintiff  as  to  the  manner  in  which  he 
performed  his  work,  Frederickson  was  a  vice-prin- 
cipal of  defendant.  Unless  the  instruction  warrants 
such  an  inference,  we  submit  it  is  purposeless  and 
meaningless,  so  far  as  guiding  the  jury  in  the  per- 
formance of  their  duties  as  jurors.  But  the  latter 
part  of  the  instruction  shows  that  the  court  must 
have  intended  to  advise  the  jury  that  if  Frederick- 
son  had  any  authority  to  direct  plaintiff  as  to  the 
manner  in  which  the  latter  performed  his  work, 
then  Frederickson  was  a  vice-principal,  because  the 
court  says  in  that  part  of  the  instruction  that  plain- 
tiff's right  to  recover  depended  on  his  showing, 
first,  that  he  was  subject  to  Frederickson's  order, 
and,  second,  that  Frederickson  was  responsible  for 
the  way  in  which  the  wagon  was  loaded,  including 
the  quantity  of  said  load. 

If  such  be  the  law,  then  every  foreman,  no  mat- 
ter how  limited  his  authority  may  be,  is  a  vice- 
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principal,  since  every  foreman  has  some  authority 
to  direct  the  men  in  the  performance  of  the  work 
that  he  and  they  have  been  employed  to  accomplish. 
If  he  had  no  authority  or  control  over  the  men  in 
the  prosecution  of  such  work,  he  would  not  he  a 
foreman.  One  might  be  a  foreman  over  only  a  few 
men,  and  might  be  doing  the  same  kind  and  char- 
acter of  work  as  those  under  him,  and  yet  might 
be  responsible  to  the  master  or  the  master's  repre- 
sentative for  the  manner  in  which  the  work  was 
performed.  But  such  power  of  direction  of  the 
men  under  him,  and  such  responsibility  to  the  mas- 
ter for  the  character  of  the  work  performed  would 
not  of  themselves  make  him  a  vice-principal  of  the 
master.  A  vice-principal  is  one  who  directly  repre- 
sents the  master  in  some  matter  of  provision,  be- 
cause it  is  the  duty  of  the  master  to  provide  and  the 
duty  of  the  servant  to  operate.  A  mere  foreman 
of  a  gang  of  men,  who,  with  them,  is  engaged  in 
operative  work,  is  not  a  vice-principal,  but  accord- 
ing to  the  instruction  criticized,  such  a  foreman 
would  be  a  vice-principal. 

In  Baltimore  &  0.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ct.  914,  the  court  said: 

"No  testimony  was  offered  by  the  defendant,  and 
at  the  close  of  plaintiff's  testimony  the  defendant 
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asked  the  court  to  direct  a  nonsuit,  which  motion 
was  overruled,  to  which  ruling  an  exception  was 
duly  taken.  In  its  charge  to  the  jury  the  court  gave 
this  instruction:  'If  the  injury  results  from  negli- 
gence or  carelessness  on  the  part  of  one  so  placed 
in  authority  over  the  employe  of  the  company,  who 
is  injured,  as  to  direct  and  control  that  employe, 
then  the  company  is  liable.' 

'^  .  .  .  Prima  facie,  all  who  enter  into  the  em- 
ploy of  a  single  master  are  engaged  in  a  common 
service,  and  are  fellow  servants,  and  some  other 
line  of  demarcation  than  that  of  control  must  exist 
to  destroy  the  relation  of  fellow  servants." 

In  James  Stewart  &  Co.  v.  Newby,  266  Fed.  287, 
at  page  294,  the  court  said: 

'The  basic  fact  of  all  liability  of  the  master  is 
the  servant's  agency.  He  acts  as  it  were  by  power 
of  attorney.  If  the  power  is  special  and  limited, 
the  master's  liability  is  limited  accordingly;  if 
broad  and  general,  his  liability  is  naturally  extend- 
ed. If  the  supervision  is  of  such  character  as  to 
charge  the  foreman  with  the  duty  of  inspection,  his 
knowledge  becomes  the  knowledge  of  the  master, 
and  entails  an  immediate  liability  which  does  not 
pertain  to  servants  of  lower  order  not  so  charged. 
The  foreman  may  be  charged  with  the  duty  of  main- 
tenance or  repair,  in  which  case,  both  his  knowl- 
edge and  his  duty  become  the  knowledge  and  duty 
of  the  master,  so  as  to  require  him,  not  only  to 
exercise  reasonable  diligence  to  discover,  but  also 
to  provide  against  danger.     On  the  other  hand,  the 


servant  not  charged  with  such  duty  has  a  right  to 
rely  upon  the  master's  fulfillment  of  his  obligation. 
He  need  not  anticipate  that  the  master  will  be 
negligent;  the  law's  requirement  is  an  assurance 
to  him  that  the  master  has  done  his  duty.  Whether 
the  foreman  is  charged  with  a  nondelegable  duty 
of  the  master,  in  a  particular  case,  as  above  stated, 
is  a  question  of  fact  to  be  determined  from  all  the 
evidence.  If  there  is  no  testimony  to  show  such 
fact,  the  court  should  charge,  as  a  matter  of  law, 
that  the  foreman  is  a  fellow  servant,  because  the 
mere  fact  that  he  is  a  foreman  is  not  sufficient." 

Union  Pac.  R.  Co.  v.  Marone,  246  Fed.  916. 

Alaska  Treadwell  Gold  Mining  Co,  v.  Whe- 
lan,  168  U.  S.  86,  18  Sup.  Ct.  40. 

Not.  Pac.  R.  Co.  v.  Charless,  162  U.  S.  359, 
16  Sup.  Ct.  848. 

Northern  Pac.  R.  Co.  v.  Hambly,  154  U.  S. 
349,  14  Sup.  Ct.  983. 

Northern  Pac.  R.  Co.  v.  Dixon,  194  U.  S. 
338,  24  Sup.  Ct.  683. 

Martin  v.  R.  R.  Co.,  166  U.  S.  399,  17  Sup. 
Ct.  603. 

Northern  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  16  Sup.  Ct.  843. 

New  England  R.  Co.  v.  Conroy,  175  U.  S. 
323,  20  Sup.  Ct.  85. 

Wood  V.  Potlatch  Lumber  Co.,  213  Fed.  591. 

Olson  V.  Coal  Navigation  Co.,  104  Fed.  574. 

The  Westport,  136  Fed.  391. 
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In  specification  of  error  No.  Ill  we  criticise  in- 
struction No.  6.  (Tr.  146  and  147.)  Timely  ex- 
ception was  taken  to  the  instruction  by  the  de- 
fendant. (Tr.  152.)  We  submit  instruction  No. 
6  is  eroneous,  because  it  assumes  that  Frederickson 
was  a  vice-principal  of  the  defendant,  since  it  im- 
pliedly advises  the  jury  that  plaintiff  was  bound 
to  obey  Frederickson's  orders,  and  if  such  obedi- 
ence resulted  in  plaintiff's  injuries,  defendant  would 
be  liable  therefor.  If  Frederickson  were  a  vice- 
principal  of  defendant,  and  as  such  vice-principal 
gave  certain  orders  to  plaintiff,  and  the  latter 
obeyed  such  orders  and  sustained  injury  on  ac- 
count of  such  obedience,  through  no  fault  or  negli- 
gence of  his  own,  and  the  danger  incident  to  the 
execution  of  such  orders  was  latent  and  not  appar- 
ent to  plaintiff,  then  plaintiff  would  be  entitled  to 
recover  from  defendant.  But  if  Frederickson  were 
a  fellow-servant  of  plaintiff,  as  we  contend  the  evi- 
dence clearly  shows,  then  the  plaintiff  is  not  en- 
titled to  recover,  even  though  he  received  orders 
from  Frederickson,  the  execution  of  which  caused 
his  injuries,  regardless  of  whether  or  not  the  plain- 
tiff was  guilty  of  negligence  himself.  In  other 
words,  if  Frederickson  was  a  fellow-servant  of 
plaintiff  at  the  time  of  the  accident,  and  his  negli- 


gence  occasioned  plaintiff's  injuries,  defendant  is 
not  liable,  even  though  plaintiff  was  free  from 
negligence. 

We  wish  to  refer  the  court  to  all  of  the  authori- 
ties cited  to  sustain  our  objections  to  and  criticism 
of  instruction  No.  5.  It  cannot  be  successfully  con- 
tended that  instructions  Nos.  5  and  6  referred  to 
were  satisfactorily  explained  by  other  instructions 
to  the  jury.  It  is  true  the  court  did,  in  instruction 
No.  3  (Tr.  144  and  145)  define  a  vice-principal, 
and,  we  think,  correctly  so.  The  court  in  that  in- 
struction did  say  that  because  one  is  superior  in 
grade,  rank  or  authority  to  another  does  not  make 
him  any  more  the  representative  of  the  master  than 
the  one  lower  in  position.  But  nowhere  in  the  court's 
instructions  does  the  court  say  that  only  a  vice- 
principal  may  give  orders  to  a  servant.  The  trial 
judge,  in  the  opinion  overruling  defendant's  motion 
for  a  new  trial  (Tr.  196)  said: 

"Defendant  criticises  the  second  paragraph  in 
the  court's  instructions,  No.  5,  saying,  'That  the 
court  assumes  that  if  Frederickson  had  any  au- 
thority to  direct  the  plaintiff  as  to  the  manner  in 
which  the  plaintiff  performed  his  work  then  Fred- 
erickson was  a  vice-principal  of  defendant.'  It  is 
difficult  to  read  that  meaning  from  this  instruc- 
tion.    The  instruction  is  that  plaintiff's  right  to 
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recover  was  dependent  upon  his  showing  that  he 
was  subject  to  Frederickson's  orders  and  that 
Frederickson  was  responsible  ifor  the  way  the 
wagon  was  loaded,  including  the  quantity  of  said 
load.  The  whole  must  be  read  together  and  the 
meaning  is  plain  that  if  he  was  subject  to  Fred- 
erickson's orders  in  the  matter  of  loading  the  wagon 
then  the  corporation  would  be  liable  if  Frederick- 
son  was  guilty  of  negligence  which  places  plaintiff 
in  an  unnecessarily  dangerous  position.  All  this 
is  made  plain  by  the  other  instructions,  and  courts 
have  decided  so  often  that  instructions  must  be 
taken  as  a  whole  and  that  if  one  instruction  is 
obscure  but  is  explained  by  others  there  is  no  error, 
it  seems  hardly  necessary  to  argue  this  matter  any 
further." 

The  court's  explanation  of  instruction  No.  5  con- 
clusively shows  that  the  court  intended  to  and  did 
instruct  the  jury  that  plaintiff's  right  to  recover 
was  dependent,  first,  upon  his  showing  that  he  was 
subject  to  Frederickson's  orders,  and,  second,  that 
the  latter  was  responsible  for  the  way  the  wagon 
was  loaded,  including  the  quantity  of  said  load. 
The  only  conclusion  the  jury  could  reach  from  such 
instructions  is  that  if  plaintiff  established  those  two 
propositions  by  a  preponderance  of  evidence,  he 
would  be  entitled  to  recover  judgment  against  de- 
fendant. We  content  that  it  was  necessary  for 
plaintiff  to  prove  another  and  additional  vital  fact 
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before  he  could  establish  defendant's  liability,  and 
that  is,  that  Frederickson  was  a  vice-principal  of 
the  defendant  when  he  gave  such  orders.  Prima 
facie,  all  servants  in  the  common  employ  of  a  single 
master  are  fellow-servants.  In  the  second  para- 
graph of  instruction  No.  5,  and  in  instruction  No. 
6  (Tr.  146,  147),  specifications  of  error  Nos.  II 
and  III,  the  jury  were  impliedly  told  by  the  court 
that  if  plaintiff  were  subject  to  Frederickson's 
orders,  and  Frederickson  was  responsible  for  the 
way  in  which  the  wagon  was  loaded,  including  the 
quantity  of  its  load,  Frederickson  was  a  vice-prin- 
cipal of  defendant,  because  if  Frederickson  was 
not  acting  in  the  capacity  of  a  vice-principal  in 
ordering  plaintiff  to  take  the  extra  cases  of  milk 
and  butter,  defendant  could  not  be  liable  for  the 
result  of  the  execution  of  such  order.  Even  if  there 
were  in  the  record  evidence  tending  to  show  that 
Frederickson  was  a  vice-principal  of  defendant, 
such  alleged  evidence  was  contradicted  by  the  evi- 
dence on  behalf  of  defendant.  Assuming  but  not 
admitting,  therefore,  that  the  court  rightfully  de- 
nied defendant's  motion,  for  an  instructed  ver- 
dict, he  should  have  instructed  the  jury  to  deter- 
mine from  the  evidence  whether  or  not  Frederick- 
son  was  acting  in  the  capacity  of  a  vice-principal  of 


Page    42 

defendant  when  he  ordered  plaintiff  to  overload 
the  wagon,  as  plaintiff  claims,  if  the  jury  should 
find  that  he  gave  such  orders. 

The  court,  in  instruction  No.  5,  specification  of 
error  No.  II,  assumed  that  the  conferring  of  au- 
thority on  Frederickson  by  defendant  to  direct 
plaintiff  as  to  the  size  of  the  load  to  be  carried  on 
the  wagon,  and  the  manner  in  which  the  wagon 
should  be  loaded,  made  Frederickson  a  vice-princi- 
pal of  defendant.  If  that  instruction  correctly 
states  the  law,  then  any  servant  who  has  any  au- 
thority, no  matter  how  limited,  to  direct  any  other 
servant  of  the  same  master  with  reference  to  any 
kind  or  character  of  work,  is  a  vice-principal  of 
the  master.  Every  foreman,  therefore,  regardless 
of  the  extent  of  his  authority  or  the  number  of  men 
to  whom  he  is  empowered  to  give  orders,  is  a  vice- 
principal.  We  submit  the  doctrine  announced  in 
that  instruction  is  contrary  to  every  decision  of  the 
Supreme  Court  of  the  United  States  and  of  this 
court,  where  the  common-law  fellow-servant  rule 
has  been  expounded  and  determined. 

Paragraph  1  of  instruction  No.  7  (Tr.  147),  speci- 
fication of  error  No.  IV,  is  erroneous  because  there  is 
no  evidence  in  the  record  to  warrant  the  jury  in  find- 
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ing  that  Frederickson  was  a  vice-principal,  since 
the  uncontradicted  testimony  of  O'Neill  and  Fred- 
erickson (Tr.  90,  91,  92,  93,  94,  102,  110,  111,  112, 
113  and  119)  shows  that  Frederickson  and  plaintiff 
were  fellow-servants  at  the  time  of  the  accident. 
Timely  exception  was  also  taken  to  said  instruction 
No.  7.  (Tr.  153  and  154.)  We  wish  to  call  the 
court's  attention  to  the  authorities  cited  in  support 
of  our  objection  to  instruction  No.  5. 

Sub-division  (b)  of  paragraph  2  of  instruction 
No.  7  (Tr.  148),  specification  of  error  No.  IV, 
wherein  the  court  said  to  the  jury:  ''If  he  was  in- 
jured through  the  act  of  a  fellow-servant,  that  is 
the  act  of  an  employe  who  had  no  controlling  au- 
thority over  him  in  the  circumstances,"  is  erroneous. 
It  is  a  summary  statement  of  the  law  given  by  the 
court  to  the  jury,  covering  the  relations  of  master 
and  servant,  and  purports  to  be  a  definition  of  what 
a  fellow-servant  is.  It  in  effect  tells  the  jury  that 
Frederickson  was  not  a  fellow-servant  of  the  plain- 
tiff, if  Frederickson  had  any  controlling  authority 
over  plaintiff.  The  instruction  is  vague  and  mis- 
leading as  to  the  words  ''controlling  authority,"  and 
the  jury  might  well  have  taken  such  words  to  mean 
any  authority  to  direct  the  plaintiff  in  any  manner 
as  to  the  performance  of  his  work.    Such  is  not  the 


Page    44 

law  governing  the  evidence  in  this  case,  nor  is  it  the 
law  with  reference  to  the  relations  of  master  and 
servant.  Timely  exception  was  taken  to  said  in- 
struction. (Tr.  154.)  The  authorities  cited  to  sus- 
tain our  objections  to  and  criticism  of  instruction 
No.  5  are  equally  applicable  in  support  of  our  objec- 
tions to  and  criticism  of  this  portion  of  instruction 
No.  7. 

The  court  erred  in  refusing  to  give  to  the  jury 
defendant's  requested  instruction  No.  2  (Tr.  155), 
specification  of  error  No.  V,  because  the  plaintiff's 
own  testimony  shows  that  he  had  ample  time  and 
opportunity  to  leave  the  wagon  while  Frederickson 
was  placing  the  extra  cases  of  milk  and  butter  on 
the  footboard  of  the  wagon,  which  act  on  the  part 
of  Frederickson  plaintiff  claims  caused  the  accident 
resulting  in  his  injuries.     (Tr.  53,  62,  64  and  69.) 

Plaintiff  knew  the  capacity  of  the  wagon;  he 
knew  the  character  of  the  horse  he  was  driving; 
he  was  thoroughly  familiar  with  the  street  he  was 
about  to  travel  over;  he  had  wide  experience  as  a 
deliveryman  in  the  town  of  Cordova,  where  the 
accident  occurred;  no  promise  was  made  to  him 
by  any  vice-principal  of  defendant  or  even  by  Fred- 
erickson that  he  would  not  be  required  to  overload 
the  wagon  in  the  future.     The  peril  he  was  about 
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to  assume,  therefore,  was  as  apparent  to  him  as  it 
could  have  been  to  Frederickson  or  anyone  else.  If 
he  did  not  wish  to  assume  such  risk  he  should  have 
left  the  wagon  and  refused  to  continue  working  for 
defendant  in  the  capacity  of  a  deliveryman. 

In  Union  Pac.  R.  Co.  v.  Marone,  246  Fed.  916,  at 

page  924,  the  court  said : 

''A  servant  asumes  the  ordinary  risks  and  dan- 
gers of  his  employment  and  the  extraordinary  risks 
and  dangers  which  he  knows  and  appreciates. 
Neither  the  order  of  a  vice-principal  to  the  servant 
to  work  in  a  dangerous  place,  or  in  a  dangerous 
way,  nor  his  assurance  of  the  servant's  safety,  nor 
the  servant's  fear  of  losing  his  joh,  will  release  the 
servant  from  his  assumption  of  the  risk  and  danger 
where  they  were  readily  observable  and  were  known 
and  appreciated  by  him,  unless  the  vice-principal 
makes  a  promise  to  remove  them  as  an  inducement 
for  the  servant's  continuance  in  service." 

And  the  court  cites  numerous  authorities  to  sus- 
tain the  doctrine  announced. 

American  Car  &  Foundry  Co.  v.  Allen,  264 
Fed.  647. 

Washington  Terminal  Co.  v.  Sampson,  289 
Fed.  577. 

Chicago,  B.  &  Q.  R.  Co.  v.  Shalstrom,  195 
Fed.  725. 

Ford  Motor  Co.  v.  Casey,  252  Fed.  120. 
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Butler  V.  Frazee,  211  U.  S.  459,  29  Sup.  Ct. 
136. 

We  insist  that  defendant  was  entitled  to  a  judg- 
ment, notwithstanding  the  verdict  of  the  jury,  be- 
cause the  complaint  and  the  evidence  conclusively 
show  that  plaintiff  and  Frederickson  were  fellow- 
servants  at  the  time  of  the  accident,  and  even  if 
Frederickson's  negligence  occasioned  plaintiff's  in- 
juries, the  defendant  is  not  liable  therefor. 

We  have  accepted  as  true  plaintiff's  testimony 
regarding  Frederickson's  orders  and  conduct.  Fred- 
erickson denies  that  he  ordered  plaintiff  to  take  the 
extra  cases  of  milk  and  butter,  but  that  he  (Fred- 
erickson) told  plaintiff  that  his  load  was  large 
enough  without  taking  on  any  more,  but  that  plain- 
tiff said  he  could  take  one  case  more,  and  that 
plaintiff  did  take  another  case  and  place  it  on  the 
seat  of  the  wagon.  (Tr.  117,  118.)  But  for  the 
purpose  of  determining  whether  or  not  defendant's 
motion  for  an  instructed  verdict  in  favor  of  de- 
fendant should  have  been  granted,  plaintiff's  testi- 
mony as  to  Frederickson's  orders  and  conduct  im- 
mediately prior  to  the  accident  must  be  taken  as 
true,  our  contention  being  that,  conceding  the  verity 
of  all  of  the  evidence  in  the  record  favorable  to 


Page    47 

plaintiff,  the  same  is  not  sufficient  to  warrant  the 
court  in  submitting  the  case  to  the  jury,  and  the 
court  should  have  instructed  a  verdict  for  the  de- 
fendant, in  accordance  with  the  latter's  request, 
after  all  of  the  evidence  on  both  sides  had  been  sub- 
mitted. 

We  respectfully  submit  that  the  judgment  of  the 
trial  court  should  be  reversed,  with  a  direction  to 
that  court  to  dismiss  the  action,  or  in  any  event  to 
grant  a  new  trial. 

DONOHOE  &  DIMOND, 

Cordova,  Alaska, 
and 

LYONS  &  ORTON, 

920  Alaska  Building, 
Seattle,  Washington, 

Attorneys  for  Plaintiff  in  Error. 
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Statement  of  the  Case 

Sullivan  sued  defendant  company  to  recover  dam- 
ages for  personal  injuries  sustained  while  in  its  em- 
ploy. There  was  a  verdict  for  Sullivan.  Defendant 
company  sued  out  a  writ  of  error. 
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We  discuss  the  errors  assigned,  as  follows: 

I. 

As  to  tlie  admissibility  of  certain  testimony  given 
in  support  of  the  complaint.  (Assignment  of  Errors 
Nos,  I.  and  II.) 

II. 

As  to  alleged  insufficiency  of  the  complaint;  motion 
for  a  nonsuit,  and  motion  for  a  directed  verdict.  (As- 
signment of  Errors  Nos.  Ill  and  IV). 

III. 

Assignments  V,  VI,  VII,  VIII,  IX,  X,  XI  and  XII 

are    directed    to    certain    instructions    given    by    the 
Court  and  to  other  instructions  refused. 

ARGUMENT 
I. 

(A)      Objection    to    admission   of   Plaintiff's    exhibit 

"A". 

Plaintiff  in  error  has  taken  an  exception  to  the 
admission  in  evidence  of  a  certain  X-ray  plate  which 
was  taken  by  Dr.  Beeson  at  Anciiorage  and  admitted 
as  Plaintiff's  Exhibit  ''A".  The  testimony  of  wit- 
ness Sullivan  sh.ows  that  the  X-ray  plate  Vv^as  developed 
in  liis  presence  and  h.e  i^sitively  identifies  the  exhibit 
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as  tlie  picture  taken.  As  stated  by  the  Judge  of  the 
trial  court  in  his  opinion  on  motion  for  new  trial 
(Record,  p.  195):  ''AH  that  is  required  in  such  cases 
is  that  the  photograph  be  sufficiently  identified." 
The  evidence  of  the  witness  Sullivan  identifying  the 
plate  was  uncontradicted  and  his  creditability  was 
for  the  jury. 

(B)  Objections  to  the  admission  of  the  testimony 
of  Dr.  J.  L.  Bulkley. 

The  plaintiff  in  error  takes  exception  to  the  testi- 
mony of  Dr.  Bulkley,  a  witness  for  defendant  in  error. 
By  his  testimony  Dr.  Bulkley  clearly  distinguishes 
between  testimony  as  to  the  plate,  which  testimony  is 
given  by  him  as  an  expert  in  the  taking  of  X-ray  pic- 
tures, and  in  the  testimony  given  by  him  as  to  the 
condition  of  tlie  injured  limb  of  defendant  in  error, 
based  upon  personal  examinations  made  by  him  as  a 
surgeon,  whose  skill  is  expressly  admitted  by  plain- 
tiff in  error. 

"Mr.  Dimond:  We  will  admit  he  is  fully  qualified 
as  a  doctor."     (Record,   p.    81). 

"Mr.  Dimond:  I  will  admit  Dr.  Bulkey  can  take 
X-Ray  pictures  and  is  generally  qualified  as  a  phys- 
ician."     (Record,   p.   82). 

"Mr.  Dimond:  We  will  admit  his  general  qualifi- 
cations."     (Record,   p.   83). 
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II. 


Tlie  general  demurrer  alleges  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, for  failure  to  plead  sufficient  to  show  the  vice 
principalship  of  Frederickson,  alleged  to  be  superin- 
tendent. We  submit  the  complaint  alleges  facts  suf- 
ficient to  make  a  case. 

III. 

The  motions  for  nonsuit  and  for  directed  verdict 
are  based  upon  the  insufficiency  of  proof  and  the 
failure  of  proof  on  the  part  of  Sullivan  to  prove 
the  vice  principalship  of  Frederickson,  alleged  super- 
intendent of  the  defendant  company. 

Under  the  evidence  of  the  defendant  in  error  Sulli- 
van, as  supported  by  witness  Satterlee,  the  witness 
Frederickson  was  employed  as  superintendent  in  sole 
charge  of  the  warehouse  department  of  plaintiff  in 
error.  His  duties  as  such,  according  to  the  testimony 
of  these  witnesses,  included  the  management  of  retail 
sales  of  merchandise  in  the  building  over  which  he 
had  exclusive  control.  These  retail  sales  had  no  con- 
nection with  the  retail  business  handled  by  plaintiff 
in  error  at  the  main  retail  store  and  amounted  to 
some  considerable  sum,  as  much  as  fifty  or  sixty  dol- 
lars   a    dav.     It    is   further   testified    by    defendant    in 
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error,  that  at  times  the  superintendent  Frederickson 
employed  and  discharged  men  who  were  needed  for 
short  jobs,  although  defendant  in  error  was  employed 
by  the  head  office  of  plaintiff  in  error  corporation.  It 
is  further  testified  that  superintendent  Frederickson 
bad  sole  charge  and  direction  of  the  manner  of  the 
delivery  of  goods,  the  manner  of  loading  wagons  and 
the  general  conduct  of  the  wholesale  business  of  plain- 
tiff in  error.  We  contend  that  the  above  testimony 
is  ample  to  place  the  question  of  the  vice  principal- 
ship  of  Frederickson  directly  before  the  jury,  although 
nearly  all  of  these  statements  were  denied,  in  whole 
or  in  part,  by  the  witnesses  of  plaintiff  in  error.  The 
witness  Sullivan  was  not  impeached  and  his  testi- 
mony, for  the  purpose  of  this  appeal,  must  be  taken 
as   true. 

Decisions  of  the  United  States  Supreme  Court,  the 
Federal  Courts  and  of  the  various  states,  on  the 
question  of  vice  principalship  are  so  hopelessly  con- 
flicting as  to  make  it  almost  impossible  to  determine 
what  the  true  rule  is.  The  Eoss  case,  112  U.  S.  377, 
28  Law  Ed.  787,  attempted  to  make  the  question  of  vice 
principalship  dependent  on  position.  The  later  cases 
modified  and  distinguished  this  rule  and  no  satisfac- 
tory line  of  reasoning  of  any  of  the  courts  of  the  latter 
part   of   the   nineteenth   century   seems    to    have   been 
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arrived  at.  The  better  and  more  logical  rule  appears 
to  be  to  the  effect  that  the  master  is  liable  for  any 
negligence  which  involves  the  breach  of  one  of  his 
personal  duties. 

"Whether  the  employee  whose  negligence  caused 
tlie  injury  was  or  was  not  a  vice  principal  is  deter- 
mined by  the  nature  of  the  functions  which  he  was, 
as  a  matter  of  fact,  discharging  at  the  time  when  the 
injury  was  received,  and  not  by  the  appellation  by 
which  he  was  designated.  His  official  denomination 
will  not,  of  itself,  determine  whether  or  not  he  was  a 
representative    of    the    master." 

Greenway   vs.    Conroy    (1894)    160   Pa.,   185,   40 
Am.  St.  Rep.  715,  28  Atl.  692. 

Miller  vs.   Southern  R.   Co.    (1891)    20   Or.   285, 
26   Pac.   70. 

Moore  vs.  Dublin  Cotton  Mill  (1907)  127  Ga.  609, 
10  L.  E.  A.  (N.  S.)  772,  56  S.  E.  839. 

Smith  vs.  American  Car  &  Foundry  Co.,   (1906) 
122  Mo.  App.  610,  99  S.  AV.  790. 

In  Baltimore  &  Ohio  Railway  Co.,  vs  Baugh,  149 
IJ.  8.  368-387,  the  court  says:  "A  master  assumes 
tlie  duty  towards  his  servant  of  exercising  reasonable 
care  and  diligence  to  provide  the  servant  with  a  rea- 
sonably safe  place  at  which  to  work " 

The  later  decisions  of  the  Federal  Courts  imdoubted- 
ly  follow  tliis  rule.  See  Collins  vs.  Earner,  268  Fed. 
699. 
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In  tlio  case  at  bar  there  is  testimony  wliicli  must 
]iave  been  persuasive  to  the  jury  in  order  for  them  to 
find  a  verdict  for  defendant  in  error  to  the  effect  that 
Frederickson  directed  defendant  in  error  as  to  the 
manner  of  loading  goods  on  tlie  delivery  wagon.  (Rec- 
ord, p.  30). 

Q.  When  you  wore  delivering  goods  who,  if  any- 
one, gave  directions  as  to  the  loading? 

A.  There  was  just  two  of  us  there  and  Mr.  Freder- 
ickson gave  me  orders  as  to  the  loading. 

Q.     What  kind   of  directions   or  orders! 

A.  Well,  he  directed  me  as  to  how  to  put  on  my 
orders  to  the  best  advantage.  If  he  would  see  me 
loading  he  would  tell  me  the  best  way,  or  say  this  is 
a  better  way,  and  tell  me  where  to  go  or  bring  some- 
tliing  from  the  warehouse  some  place,  but  he  always 
told  me  to  come  back  and  where  to  go  afterwards. 

Q.  And  as  to  the  placing  of  the  orders  on  the 
wagons! 

A.  Sometimes  he  helped  me  and  most  of  the  time 
I   did   it   myself. 

(}.     Were  you  directed  by  anyone  but  Frederickson! 

A.     By  Frederickson,  always. 

It  is  undisputed  that  the  proximate  cause  of  the 
injury  of  Sullivan  was  the  overloading  and  improper 
loading  of  the  wagon  which,  according  to  the  evi- 
dence of  defendant  in  error,  was  directed   and   super- 
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vised  by  Frederickson.  We  contend  tliat  this  im- 
proper loading  brings  this  case  directly  within  the 
rule  of  the  Bangh  case,  and  was  an  exercise  by  Fred- 
erickson of  the  non-delegable  duty  of  Fredickson's 
employer  to  maintain  a  safe  place  for  Sullivan  to 
work. 

''Duty  of  furnishing  reasonably  safe  place  to  work, 
including  reasonably  safe  means  of  access  thereto, 
cannot  be  delegated  so  as  to  remove  master  from  lia- 
bility." 

Hartman  vs.   Toyo   Kisen   Kaisha   SS.    Co.,   244 
Fed.    561. 

Missouri  Valley  Bridge  &  Iron  Co.,  vs.  Walquist, 
243  Fed.   120. 

Cincinnati  N.  0.  &  T.  P.  Ry  Co.,  vs.  Hall,  243 
Fed.  76. 

Sutherland  vs.  Buckeye  Cotton  Oil  Co.,  259  Fed. 
709. 

"A  servant  discharging  nondelegable  duty  of  master 
to  furnish  safe  appliances  is  a  ''vice  principal"  in- 
stead  of  a   "fellow   servant." 

Consolidated  Interstate-Callahan  Mining  Co.  vs. 
Witkouski,  249  Fed.  833,  162  C.  C.  A.  67. 
Upon  the  questions  raised  as  to  negligence  of  fellow 
servant,    assumption    of   risk,    and    contributory    negli- 
gence,  we   contend    tlie   matter   was   rightly   submitted 
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to  tlie  jury  by  tlie  trial  court.  Error  cannot  be  suc- 
cessfully predicated  upon  the  submission  to  a  jury  of 
a  question  of  fact,  even  though  disputed.  The  record 
supports  tlie  action  of  the  trial  court.  The  provisions 
of  the  Alaska  Code  make  the  jury  the  exclusive  judges 
of  tlie  facts  and  of  the  creditability  of  the  witnesses. 

Sec.  1064.  All  questions  of  fact  other  than  those 
mentioned  in  section  one  thousand  and  sixty-five 
sliall  be  decided  by  tlie  jury,  and  all  evidence  thereon 
addressed  to  tliem. 

Sec.  10G5.  All  questions  of  law,  including  the  ad- 
missibility of  testimony,  the  facts  preliminary  to  such 
admission,  and  the  constructions  of  statutes  and  other 
writings  and  other  rules  of  evidence,  are  to  be  decided 
by  the  court,  and  all  discussions  of  law  addressed  to 
it;  and  whenever  the  knowledge  of  the  court  is  by 
this  code  made  evidence  of  a  fact,  the  court  is  to  de- 
clare such  knowledge  to  the  jury,  who  are  bound  to 
accept    it    as    conclusive. 

(Compiled  Laws  of  Alaska,  1913). 

The  modern  rule  is  laid  down  by  the  supreme  court 
in  Kreigh  vs.  Westinghouse,  214  U.  S.  249-258: 

''Questions  of  negligence  do  not  become  questions 
of  law  to  be  decided  by  the  court,  except  where  the 
facts  are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them,  and  the  case  is  not  to 
be  withdrawn  from  the  jury  unless  the  conclusion 
follows  as  a  matter  of  law  that  no  recovery  can  be  had 
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upon  any  view  which  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish"  Gardner  vs. 
Mich.    Cent.   Eailroad   150   IT.    S.   349,   361. 

''The  question  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  for  the  jury." 

Cunard  Steamship  Co.  vs.  Carey,  119  U.  S.  245. 

''The  question  of  negligence  on  the  part  of  the 
master  and  contributory  negligence  was  for  the  jury." 

Northern  Pacific  Ry.  Co.,  vs.  Mortensen,  63  Fed. 
530. 

Nelson  vs.  New  Orleans  and  N,  E.  R.  Co.,  100 
Fed.  731. 

Bethlehem  Iron  Co.  vs.  Weiss,  100  Fed.  45. 

Smith  vs.  Southern  Ry.,  75  Fed.  105. 

Thompson  vs.   Chicago   M.   and   St.   P.   Ry   Co. 

14   Fed.    564. 

Amate  vs.  Northern  Pac.  R.  Co.,  46  Fed.  561. 

"On  conflicting  evidence  in  servant's  action  for 
injury  through  fall  of  scaffold,  whether  he  was  re- 
quired to  go  on  it  in  the  course  of  employment,  held 
for  jury." 

E.  I.  Dupont  de  Nemours  &  Co.,  vs.  Kelly,  252 
Fed.    523;    164   C.   C.   A.,   439. 

"In  action  for  death  of  employee  of  lumber  com- 
pany, killed  when  load  of  planks  fell  from  car  which 
employee  and  others  were  moving,  question  of  em- 
ployee's assumption  of  risk,  held  under  evidence,  for 
jury." 
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Sundin  vs.  Edward  Rutledge    Timber    Co.,    249 
Fed.  809;  162  C.  C.  A.  43. 

''Negligence  is  a  question  of  law  only,  when  the 
facts  are   such  as   to   lead   to  but  one   conclusion." 

Gardner  vs.   Michigan  Central  Railroad  Co.,  150 

U.  S.  349-3G1;  37  Law  Ed.  1107. 

Chicago,  etc.,  Ry  vs.  Healy,  86  Fed.  249. 

Aetna  L.  Ins.  Co.  vs.  Vandecar,  86  Fed.  290. 

Omaha  Street  Railway  Co.   vs.   Craig,  39  Neb. 
617;    58    N.    W.    213. 

McGovern  vs.  Philadelphia  &  R.  R.  Co.,  235  U. 

S.  389. 

Chesapeake  and  0.  R.  Co.  vs.  De  Atlay,  241  U. 

S.   310. 

"We  have  no  doubt  tliat  tlie  evidence  raised  dis- 
puted questions  of  fact  as  to  whether  defendant  was 
guilty  of  the  negligence  charged  in  the  complaint,  and 
whether  plaintiff  was  guilty  of  contributory  negli- 
gence, as  set  up  in  the  answer,  both  of  which  were 
properly  determinable  solely  by  the  jury,  and  that  the 
court  committed  prejudicial  error  when  it  passed 
upon  those  issues  of  fact  and  directed  a  verdict." 

Gunn  vs.  Standard  Oil  Co.,  275  Fed.  934. 

As  stated  in  Labbatt's  Master  and  Servant,  Volume 
4,  page  4988: 

"The  culpability  of  either  of  the  parties  to  the  ac- 
tion is  always  a  matter  for  the  jury  to  determine, 
whenever  there  is  a  conflict  of  testimony  as  to  the  facts 
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upon  which  the  existence  or  nonexistence  of  that 
culpability  hinges;  and  also  where  those  facts,  al- 
though they  may  be  clearly  established  or  undisputed, 
are  of  such  a  nature  that  reasonable  men  may  fairly 
differ  upon  the  question  whether  they  do  or  do  not 
import  culpability. ' ' 

Further  recent  authorities  to  the  effect  that  all 
questions  of  fact  are  for  the  jury  to  determine,  wheth- 
er on  the  question  of  vice  principalship,  assumption 
of  risk,  contributory  negligence  and  fellow  servant, 
have  been  cited  by  the  trial  judge  in  his  opinion  on 
motion  for  a  new  trial.     (Eecord,  pp.  193-4) : 

Myers  vs.   Pittsburgh  Coal  Co.   233  U.   S.   184; 

Tex.  &  Pac.  R.  Co.  vs.  Prater,  229  U.  S.  177. 

C.  R.  I.  &  P.  R  .Co.  vs.  Brown,  229  U.  S.  317. 

Tex.  &  Pac.  R.  Co.  vs.  Harvey,  228  U.  S.  319. 

Brewery  Co.  vs.  Schmidt,  226  U.  S.  162. 

Davis  vs.  Scroggins,  284  Fed.  760. 

Dahlen   vs.    Hines,    275   Fed.    817. 

Gunn  vs.  Standard  Oil,  275  Fed.  932. 

St.  L.  R.  Co.  vs.  Jeffreys,   276  Fed.  73. 

Woodward  vs.   Bimbaugh,  276  Fed  1. 

Cover  vs.  A.   P.  A.,   278  Fed.   927.      (This  was 
an   Alaska   case    in   the   Ninth    Circuit). 

Davis  vs.  Reynolds,  280  Fed.  363. 

Watson  Coal  &  M.  Co.  vs.  Greeson,  284  Fed.  510. 
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Atlantic   Coast   Line   R.   Co.   vs.   Williams,   284 
Fed.  262. 

CoUins   vs.   Earner,   268  Fed.   699.      (A   case   of 
a  badly  loaded  elevator). 

Patton  vs.   Kenmont  Coal  Co.,  268  Fed.   334. 

Dunton  vs.  Hines,  267  Fed.  452. 

Southern  R.  Co.,  vs.  Miller,  267  Fed.  376. 

Gibson  vs.   Germat,   267  Fed.   305. 

McMillan    vs.    Alaska    Fish    Co.,    266    Fed.    26. 
(Another  Alaska  case  in  the  Ninth  Circuit). 

ASSUMPTION  OF  RISK 

We  respectfully  refer  this  Honorable  Court  to  the 
lecent  reported  case  of  Panama  R.  Co.  versus  Johnson, 
289  Fed.,  964,  and  quote  from  the  opinion  of  the  cir- 
cuit judge,  pp.  978-9,  as  foiloAvs: 

"In  Narramore  vs.  Cleveland  C.  C,  &  St.  L.  Ry.  Co., 
96  Fed.  298,  301,  37  C.  C.  A.  499,  501  (48  L.  R.  A.  68) 
Judge  Taft,  writing  for  the  Circuit  Court  of  Appeals 
of   the    Sixth    Circuit,    said: 

"  'Assumption  of  risk'  is  a  term  of  the  contract 
of  employment,  express  or  implied  from  the  circum- 
stances of  the  employment,  by  which  the  servant  agrees 
that  dangers  of  injury  obviously  incident  to  the  dis- 
charge of  the  servant's  duty  shall  be  at  the  servant's 
risk.  In  such  cases  the  acquiesence  of  the  servant 
in  the  conduct  of  the  master  does  not  defeat  a  right 
of   action   on   the   ground    that    the    servant    causes    or 
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contributes  to  cause  the  injury  to  himself,  but  the 
correct  statement  is  that  no  riglit  of  action  arises 
in  favor  of  the  servant  at  all,  for,  under  the  terms  of 
the  employment,  the  master  violates  no  legal  duty  to 
the  servant  in  failing  to  protect  him  from  dangers 
the  risk  of  which  he  agreed  expressly  or  impliedly 
to  assume." 

In  St.  Louis  Cordage  Co.  vs.  Miller,  126  Fed.  495, 
502,  61  C.  C.  A.  477,  484  (63  L.  B.  A.  551)  Judge  San- 
born writing  for  the  Circuit  Court  of  Appeals  for  the 
Eighth   Circuit,   said: 

'^ Assumption  of  risk  is  the  voluntary  contract  of 
an  ordinarily  prudent  servant  to  take  the  chances  of 
the  known  or  obvious  dangers  of  his  employment,  and 
to  relieve  his  master   of  liability  therefor." 

In  Jellow  vs.  Fore  Eiver  Ship  Building  Co.,  201 
Mass.  464,  467,  87  N.  E.  906,  908,  the  Supreme  Ju- 
dicial Court  of  Massachusetts  said  on  this  same  sub- 
ject: 

''It  should  not  be  overlooked  that,  where  the  use 
of  the  terms  'risk'  and  'acceptance  of  the  risk'  are 
involved,  the  true  question  is  whether,  in  incurring 
the  particular  danger  in  question,  the  plaintiff  ac- 
cejjted  the  risk  in  the  sense  that  by  continuing  at  his 
work  he  agreed  to  relieve  the  defendant  from  the 
possible  results.  The  plaintiff  consequently,  not  only 
must  be  shown  to  have  known  of  the  risk,  but,  by  im- 
plication from  his  conduct,  must  be  found  to  have 
voluntarily  assumed  it."  Wagner  vs.  Boston  Ele- 
vated Railway,  188  Mass.  437,  440,  441,  and  cases 
cited." 
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That  the  act  of  the  servant  in  assuming  the  risk 
mnst  have  been  voluntary  and  not  under  constraint 
is  well  established  law.  In  Shearman  &  Eedfield  on 
Negiigence,  Vol.  1  (6th  Ed.)  Sec.  207,  the  law  is  said 
to  be  that: 

''A  risk  must  be  voluntarily  assumed,  to  relieve  the 
master  from  liability.  Risks  incui'red  under  coer- 
cion   are   not    assumed." 

And  in  section  211A  it  is  said: 

''As  already  stated,  it  is  now  held  by  the  most 
conservative  autiiorities  that  a  servant  is  not  deprived 
of  his  right  to  recover  for  defects  caused  by  his  mas- 
ter's negligence,  arising  or  first  coming  to  the  ser- 
vant's notice,  after  he  has  entered  into  service,  unless 
he  assumes  the  risk  of  his  own  free  and  unconstrained 
will.  If,  therefore,  lie  continues  to  incur  the  risk  of 
such  defects  under  any  kind  of  necessity,  or  coercion, 
lie  does  not  voluntarily  assume  the  risk,  and  is  not, 
necessarily,    debarred    from    recovery    thereby." 

See  Richmond,  etc.,  Ry.  Co.  vs.  Norment,  84  Va. 
167,  4  S.  E.  211,  10  Am.  St.  Rep,  827;  O'Malley  vs. 
South  Boston  Gaslight  Co.,  158  Mass.  135,  32  N.  E. 
]119,  47  L.  R.  A.  161;  I.ee  vs.  St.  Louis  M.  and  S.  E. 
R.  Co.,  112  Mo.  App.  372,  87  S.  W.  12;  Rase  vs. 
Minneapolis,  St.  Paul,  etc.,  R.  Co.,  107  Minn.  260,  120 
N.  W.  360,  21  L.  R.  A.  (N.  S.)  138;  Montgomery  vs. 
Seaboard  Air  Line  Ry.,  73  S.  C.  503,  53  S.  E.  987; 
Elie  vs.  Cowles,  82  Conn.  236,  73  Atl.   285. 

And  in  Labatt  on  Master  and  Servant,  Vol.  4  (2nd 
Ed.),   See.   1365,  p.   3934,   it   is   said: 
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"If  a  danger  is  not  so  absolute  or  imminent  that 
injury  must  almost  necessarily  result  from  obedience 
to  an  order,  and  the  servant  obeys  the  order  and  is 
injured,  the  master  will  not  afterwards  be  allowed 
to  defend  himself  on  the  ground  that  the  servant  ought 
not  to  have  obeyed  the  order." 


III. 


Counsel  for  plaintiff  in  error  lias  selected  certain 
parts  of  the  instructions  of  the  court  and  predicated 
error  thereon.  In  the  words  of  Judge  Garland  of 
the  Eighth  Circuit  as  set  forth  in  his  opinion  in  the 
case  of  St.  Louis  &  S.  F.  Ey.,  Co.,  vs.  Jeffries,  re- 
ported in  276  Fed.  73: 

'*We  do  not  deem  it  necessary  to  cite  authorities 
in  support  of  the  proposition  that  counsel  may  not 
select  particular  portions  from  the  charge  for  the 
purpose  of  assigning  error,  but  the  whole  charge 
must  be  taken  together,  and  if  it  appears  that  the  case 
is  fully  and  fairly  stated,  the  mere  fact  that  certain 
passages  standing  alone  would  be  subject  to  criti- 
cism, is  not  important.  The  jury  in  this  case  were 
told  that  they  must  take  the  charge  as  a  whole,  and 
we  have  no  doubt  that  the  charge  as  a  whole  fully,  cor- 
rectly and  fairly  presented  the  case  to  the  jury." 

As  to  the  refusal  of  the  Court  to  grant  certain  in- 
structions, we  submit  that  the  instructions  asked  for 
ai'e   fully   covered   by   tlie   instructions   given. 
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Defendant  in  error,  therefore,  respectfully  submits 
that  the  case,  on  the  whole  record,  wholly  fails  to  dis- 
close any  reversible  error. 

Respectfully  submitted, 

FRANK  H.  FOSTER, 

L.    V.   RAY. 

Attorneys    for    defendant 
in  error. 
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For  the  sake  of  convenience,  the  parties  will  be 
designated  in  this  brief  plaintiff  and  defendant,  as 
they  were  in  the  trial  court. 

On  pages  5  and  6  of  brief  of  plaintiff  he  states : 

''Decisions  of  the  United  States  Supreme  Court, 
the  federal  courts  and  of  the  various  states,  on  the 
question  of  vice-principalship  are  so  hopelessly  con- 
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flicting  as  to  make  it  almost  impossible  to  determine 
what  the  true  rule  is.  The  Ross  case,  112  U.  S.  377, 
28  Law  Ed.  787,  attempted  to  make  the  question  of 
vice-principalship  dependent  on  position.  The  later 
cases  modified  and  distinguished  this  rule  and  no 
satisfactory  line  of  reasoning  of  any  of  the  courts 
of  the  latter  part  of  the  nineteenth  century  seems  to 
have  been  arrived  at." 

We  suhmit  that  a  careful  examination  and  analy- 
sis of  the  decisions  of  the  Supreme  Court  of  the 
United  States  and  the  federal  courts  will  disclose 
the  fact  that  there  is  no  such  conflict  in  the  hold- 
ings of  those  courts  on  the  question  of  vice-prin- 
cipalship as  is  contended  by  plaintiff.  It  is  true  the 
holding  in  the  Ross  case  cited  by  plaintiff  and  de- 
cided by  the  Supreme  Court  of  the  United  States 
in  1884  is  in  conflict  with  later  decisions  of  that 
court  on  the  question  of  vice-principalship,  but  even 
the  decision  in  that  case  would  not  warrant  this 
court  in  holding  that  Frederickson  was  a  vice-prin- 
cipal of  the  defendant  at  the  time  of  plaintiff's 
alleged  injury.  Judge  Field,  in  the  Ross  case,  held 
that  a  conductor  of  a  railway  train  was  a  vice-prin- 
cipal of  the  company  operating  the  railway,  because 
he  had  full  and  complete  control  of  the  train  and 
all  the  employees  operating  the  same,  but  there  is 
no  evidence  in  this  record  to  show  that  Frederickson 
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had  such  authority  over  plaintiff.  He  did  not  select 
the  plaintiff's  horse  or  wagon ;  it  is  not  claimed  that 
he  had  the  power  to  direct  the  plaintiff  what  route 
he  should  select  or  travel  over;  he  had  no  control 
over  the  plaintiff  as  to  when  he  should  begin  to  work 
or  when  he  should  discontinue  work;  he  did  not 
employ  or  discharge  the  plaintiff.  All  of  such 
authority  over  the  plaintiff  was  exercised  by  de- 
fendant's vice-principal  O'Neill. 

The  Ross  case,  however,  has  not  been  followed  by 
the  Supreme  Court  of  the  United  States.  It  was 
modified  by  that  court  in  Baltimore  &  0.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  13  Sup.  Ct.  Rep.  914,  and 
was  expressly  overruled  by  that  court  in  New  Eng- 
land V.  Convoy,  175  U.  S.  323,  20  Sup.  Ct.  Rep.  85. 
The  Baugh  case  was  decided  by  the  supreme  court 
in  1893  and  the  Convoy  case  in  1899.  In  the  Con- 
voy case  the  court  said,  among  other  things  (20  Sup. 
Ct.  93)  : 

"While  the  opinion  in  the  Ross  case  contains  a 
lucid  exposition  of  many  of  the  established  rules 
regulating  the  relations  between  masters  and  serv- 
ants, and  particularly  as  respects  the  duties  of 
railroad  companies  to  their  various  employees,  we 
think  it  went  too  far  in  holding  that  a  conductor  of 
a  freight  train  is  ipso  facto  a  vice-principal  of  the 
company.    An  inspection  of  the  opinion  shows  that 
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that  conclusion  was  based  upon  certain  assumptions 
not  borne  out  by  the  evidence  in  the  case  as  to  the 
powers  and  duties  of  conductors  of  freight  trains." 

The  court  in  the  Baugh  case,  supra,  sets  forth 
lucidly  the  common  law  rule  of  the  duties  and  ob- 
ligations that  a  master  owes  to  his  servant,  and  so 
far  as  we  have  been  able  to  discover,  that  exposition 
of  the  common  law  rule  regarding  such  duties  and 
obligations  has  never  been  modified  by  the  Supreme 
Court  of  the  United  States  or  by  any  of  the  federal 
courts.  The  court  in  that  case  said  (13  Sup.  Ct. 
921): 

''Again,  a  master  employing  a  servant  impliedly 
engages  with  him  that  the  place  in  which  he  is  to 
work  and  the  tools  or  machinery  with  which  he  is 
to  work  or  by  which  he  is  to  be  surrounded  shall 
be  reasonably  safe.  It  is  the  master  who  is  to 
provide  the  place  and  the  tools  and  the  machinery, 
and  when  he  employs  one  to  enter  into  his  service  he 
impliedly  says  to  him  that  there  is  no  other  danger 
in  the  place,  the  tools  and  the  machinery  than  such 
as  is  obvious  and  necessary.  Of  course,  some  places 
of  work  and  some  kinds  of  machinery  are  more  dan- 
gerous than  others,  but  that  is  something  which  in- 
heres in  the  thing  itself,  which  is  a  matter  of  neces- 
sity and  cannot  be  obviated.  But  within  such  limits 
the  master  who  provides  the  place,  the  tools  and  the 
machinery  owes  a  positive  duty  to  his  employee  in 
respect  thereto.    That  positive  duty  does  not  go  to 
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the  extent  of  a  guaranty  of  safety,  but  it  does  re- 
quire that  reasonable  precautions  be  taken  to  secure 
safety,  and  it  matters  not  to  the  employee  by  whom 
that  safety  is  secured  or  the  reasonable  precautions 
therefor  taken.  He  has  a  right  to  look  to  the  mas- 
ter for  the  discharge  of  that  duty,  and  if  the  master, 
instead  of  discharging  it  himself,  sees  fit  to  have  it 
attended  to  by  others,  that  does  not  change  the 
measure  of  obligation  to  the  employee,  or  the  lat- 
ter's  right  to  insist  that  reasonable  precautions 
shall  be  taken  to  secure  safety  in  these  respects, 
therefore  it  will  be  seen  that  the  question  turns 
rather  on  the  character  of  the  act  than  on  the  rela- 
tions of  the  employees  to  each  other.  If  the  act  is 
one  done  in  the  discharge  of  some  positive  duty  of 
the  master  to  the  servant,  then  negligence  in  the 
act  is  the  negligence  of  the  master:  but  if  it  be  not 
one  in  the  discharge  of  such  positive  duty,  then 
there  should  be  some  personal  wrong  on  the  part  of 
the  employer  before  he  is  held  liable  therefor.  But, 
it  may  be  asked,  is  not  the  duty  of  seeing  that  com- 
petent and  fit  persons  are  in  charge  of  any  par- 
ticular work  as  positive  as  that  of  providing  safe 
places  and  machinery?  Undoubtedly  it  is,  and  re- 
quires the  same  vigilance  in  its  discharge.  But  the 
latter  duty  is  discharged  when  reasonable  care  has 
been  taken  in  providing  such  safe  place  and  machin- 
ery, and  so  the  former  is  as  fully  discharged  when 
reasonable  precautions  have  been  taken  to  place  fit 
and  competent  persons  in  charge.  Neither  duty 
carries  with  it  an  absolute  guaranty.  Each  is  satis- 
fied with  reasonable  effort  and  precaution." 
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The  plaintiff  does  not  contend  that  the  defendant 
was  negligent  in  the  employment  of  Frederickson, 
nor  does  he  contend  that  Frederickson  was  not  a 
fit  and  competent  person  to  perform  the  work  for 
which  he  was  employed  by  defendant,  nor  does  he 
contend  that  the  wagon  he  was  driving  was  defec- 
tive, or  the  horse  inefficient  or  difficult  to  manage. 

The  Baugh  case  and  the  Conroy  case  have  been 
uniformly  followed  by  the  Supreme  Court  of  the 
United  States  and  the  federal  courts  whenever  the 
common  law  rule  of  fellow  servant  has  been  called 
in  question.  Many  of  the  cases  are  cited  on  pages 
13,  14  and  23  of  defendant's  original  brief,  and  as 
stated  in  our  original  brief,  the  same  rule  was  an- 
nounced for  Alaska  by  the  Supreme  Court  of  the 
United  States  in  Alaska  Treadwell  Gold  Mining 
Company  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct.  Rep. 
40,  which  case  has  been  cited  with  approval  by  the 
Supreme  Court  of  the  United  States  and  many  of 
the  federal  courts,  including  this  court.  See  cases 
cited,  pages  13  and  14  of  defendant's  original  brief. 
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ASSUMPTION  OF  RISK 


Plaintiff  contends  (pages  13,  14,  15  and  16  of  his 
'brief)  that  he  did  not  assume  the  risk  of  his  em- 
ployment voluntarily.  He  admits  in  his  testimony 
(Tr.  36,  69  and  70),  that  he  protested  against 
Frederickson  putting  any  more  cases  of  milk  or 
butter  on  the  wagon ;  that  the  latter  said  he  would 
have  to  take  them  or  quit.  It  further  appears  from 
plaintiff's  testimony  (Tr.  62,  63,  70  and  71),  that 
Frederickson  handed  the  cases  of  milk  and  butter 
to  plaintiff,  who  placed  them  on  the  seat  and  foot- 
board of  the  wagon;  that  Frederickson  obtained 
these  cases  from  the  door  of  the  warehouse  about 
twenty  feet  away  from  the  wagon,  and  that  he, 
Frederickson,  carried  such  cases  in  his  hands,  one  at 
a  time,  from  the  door  of  the  warehouse  to  the  wagon. 

The  increasing  danger  of  the  load  as  each  extra 
case  was  placed  on  the  wagon  and  replaced  by  the 
plaintiff  was  just  as  evident  to  plaintiff  as  it  could 
have  been  to  Frederickson  or  any  one  else,  in  fact, 
such  danger  should  have  been  more  obvious  to  plain- 
tiff, since  he  was  on  the  wagon,  and  since  the 
evidence  shows  that  he  was  more  familiar  with  the 
streets  over  which  he  would  pass  with  the  load  that 
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day.  Plaintiff  by  reason  of  his  position  on  the 
wagon  was  even  in  a  better  position  than  Frederick- 
son  to  realize  the  danger  involved  in  piling  some 
seven  cases  of  milk  and  butter  on  the  seat  and  foot- 
board of  the  wagon.  Plaintiff's  conclusion  that  he 
did  not  have  time  to  get  down  from  the  wagon  and 
remove  to  a  place  of  safety  during  the  time  that 
the  extra  cases  were  being  put  on  the  wagon  is  not 
consonant  with  the  facts  testified  to  by  himself.  His 
own  testimony  shows  clearly  that  Frederickson  car- 
ried each  box  a  distance  of  some  twenty  feet  and 
then  returned  for  another  box,  and  that  he  (plain- 
tiff) stowed  the  boxes  away  on  the  wagon,  on  the 
seat  and  the  footboard  around  him. 

There  can  be  no  doubt  that  plaintiff  knew  of  the 

perils  and  dangers  of  overloading  the  wagon  as  he 

claims  was  done  at  the  instance  of  Frederickson. 

We  wish  to  call  the  court's  attention  to  a  discussion 

of  the  defense  of  assumption  of  risk  found  on  pages 

1207  to  1244,  28  L.  R.  A.  (N.  S.).    The  author  of 

such  note,  on  page  1221  of  that  volume,  says: 

''But  such  liability  of  the  master  is  only  prima 
facie,  and  may  be  rebutted,  and  is  rebutted,  accord- 
ing to  practically  every  decision  in  which  the  ques- 
tion is  expressly  before  the  court  and  adjudicated 
by  it,  (with  the  exception  of  decisions  in  Missouri 
and  North  Carolina),  by  proof  that  the  servant, 
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with  actual  or  constructive  knowledge  of  the  de- 
fects and  an  appreciation  of  the  dangers,  entered 
or  continued  in  the  employment  without  complaint 
of  the  defects  and  without  any  promise  on  the  part 
of  the  master  to  remedy  them.  By  so  entering  or 
remaining  in  the  service,  with  such  knowledge  of 
the  defects,  the  servant  is  held  to  have  assumed  the 
risk  of  such  defects,  even  though  they  are  the  result 
of  the  master's  violation  of  his  duty." 

In  Union  Pac.  R.  Co.  v.  Marone,  246  Fed.  916,  at 
page  924,  the  court  said: 

''A  servant  assumes  the  ordinary  risks  and  dan- 
gers of  his  employment  and  the  extraordinary  risks 
and  dangers  which  he  knows  and  appreciates. 
Neither  the  order  of  a  vice-principal  to  the  servant 
to  work  in  a  dangerous  place,  or  in  a  dangerous 
way,  nor  his  assurance  of  the  servant's  safety,  nor 
the  servant's  fear  of  losing  his  job,  will  release  the 
servant  from  his  assumption  of  the  risk  and  danger 
where  they  were  readily  observable  and  were  known 
and  appreciated  by  him,  unless  the  vice-principal 
makes  a  promise  to  remove  them  as  an  inducement 
for  the  servant's  continuance  in  the  service.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Shalstrom,  195  Fed.  725, 
729,  115  C.  C.  A.  515,  45  L.  R.  A.  (N.  S.)  387,  and 
cases  there  cited ;  Seaboard  Air  Line  v.  Horton,  233 
U.  S.  492,  496,  503,  504,  507,  508,  34  Sup.  Ct.  635, 
58  L.  Ed.  1062,  L.  R.  A.  1915C,  1  Ann.  Cas.  1915B, 
475;  Buntv.  Sierra  Butte  Gold  Min.  Co.,  138  U.  S. 
483,  484,  485, 11  Sup.  Ct.  464,  34  L.  Ed.  1031 ;  Mus- 
ser  Sauntry,  etc.,  Co.  v.  Brown,  126  Fed.  141,  143, 
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144,  61  C.  C.  A.  207;  Walker  v.  Scott,  67  Kan.  814- 
816,  818,  64  Pac.  615;  Showalter  v.  Fairbanks, 
Morse  &  Co.,  88  Wis.  376,  60  N.  W.  257,  258; 
Toomey  v.  Steel  Works,  89  Mich.  249,  50  N.  W. 
850,  851 ;  Kean  v.  Rolling  Mills,  66  Mich.  277,  33 
N.  W.  395,  399,  400,  11  Am.  St.  Rep.  492;  Lamson 
V.  American  Axe  &  Tool  Co.,  177  Mass.,  144,  145, 
58  N.  E.  585,  83  Am.  St.  Rep.  267,  opinion  by 
Holmes,  chief  justice,  now  Mr.  Justice  Holmes; 
Bradshaw,  etc.,  v.  Railway  Co.,  (Ky.)  21  S.  W.  346, 
347." 

American  Car  &  Foundry  Co.  v.  Allen,  264 
Fed.  647. 

It  is  obvious  from  the  plaintiff's  testimony  that 
he  voluntarily  assumed  the  risk  incident  to  the 
carrying  of  the  extra  cases  of  milk  and  butter  on 
the  wagon  he  was  driving,  and  there  is  no  testimony 
in  the  record  that  even  indicates  that  he  was  prom- 
ised by  Frederickson  or  any  other  agent  of  the  de- 
fendant that  he  would  not  be  required  to  carry  such 
loads  thereafter. 

Plaintiff  (Tr.  69),  gave  the  following  answers 
to  the  following  questions: 

''Q.  I  believe  you  say  you  protested  against  him 
putting  on  the  extra  stuff? 

''A.  Yes,  sir;  I  did. 

''Q.  What  did  you  say? 
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''A.  I  told  him  the  wagon  was  loaded  and  there 
was  no  more  could  get  on — if  he  found  room  to 
put  them  on. 

"Q.  What  did  he  say? 

''A.  He  said  he  would  put  them  on  the  footboard. 

*'Q.  Did  he  say  anything  else? 

"A.  No,  sir;  he  just  carried  them  out  and  put 
them  on  the  footboard. 

''Q.  He  placed  them  on  the  footboard  and  you 
put  them  on  the  seat? 

''A.  Yes,  he  put  two  on  the  seat  and  I  put  the 
rest." 

Plaintiff's  statement  of  the  facts  does  not  indicate 
the  slightest  coercion  on  the  part  of  the  defendant. 
It  is  true  he  says  he  protested  against  taking  the 
extra  cases,  but  his  recital  of  Frederickson's  state- 
ment to  him  concerning  the  matter  and  his  reply 
thereto  conclusively  shows  that  he  made  no  such 
protest,  but  merely  said  the  wagon  was  loaded,  and 
further  stated  to  Frederickson  if  the  later  found 
room  on  the  wagon  to  put  them  on.  And  after 
making  such  statement  he  proceeded  to  and  did 
assist  Frederickson  in  placing  the  cases  on  the 
wagon. 
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Accepting  plaintiff's  testimony  as  true,  we  sub- 
mit there  is  nothing  in  the  words  or  conduct  of 
Frederickson  with  reference  to  the  loading  of  the 
extra  cases  on  the  wagon  that  even  suggests  any 
coercive  influence  over  plaintiff.  Nor  does  such  tes- 
timony show  any  unwillingness  on  plaintiff's  part 
to  assume  all  risk  or  danger  which  might  or  would 
be  occasioned  by  loading  and  carrying  on  the  wagon 
the  extra  cases  of  milk  and  butter  which  plaintiff 
claims  Frederickson  insisted  should  be  done. 

We  respectfully  submit  the  judgment  of  the 
trial  court  is  erroneous  and  should  be  reversed,  and 
the  court  directed  to  dismiss  the  action,  or  in  any 
event  to  grant  a  new  trial. 

DONOHOE  &  DIMOND, 

Cordova,  Alaska, 

and 

LYONS  &  ORTON, 

920  Alaska  Bldg.,  Seattle,  Wash. 

Attorneys  for  Plaintiff  in  Error 
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Names  of  Attorneys  of  Record. 

For  Petitioner  and  Appellant: 

JOSEPH  P.  FALLON,  Esq.,  San  Francisco, 
€al. 

For  Respondent  and  Appellee : 

UNITED  STATES  ATTORNEY,  San  Fran- 
cisco, Gal. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SOO,  on  Habeas  Corpus. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  said  Court: 

Sir:  Please  make  copies  of  the  following  papers 
to  be  used  in  preparing  transcript  on  appeal : 

1.  Petition  for  writ  of  ha^beas  corpus. 

2.  Order  to  show  cause. 
B.     Demurrer  to  petition. 

4.  Minute  order  regarding  immigration  record. 

5.  Judgment  and  order  dismissing  order  to  show 

cause  and  denying  petition  for  writ. 

6.  Substitution  of  attorney. 

7.  Notice  of  appeal. 

8.  Petition  for  appeal. 
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9.     Assignment  of  errors. 

10.  Order  allowing  appeal. 

11.  Stipulation  and  order  regarding  immigration 

record. 

12.  Clerk's  certificate. 

,13.     Citation  on  appeal — original  and  copy. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed]  :  Filed  Sep.  5,  1923.     Walter  B.  Mal- 
ing,  Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [1*] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  First  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SOO  21491/2-4  Ex.  S.  S. 
''Pres.  Cleveland"  October  10,  1922.  On 
Habeas  Corpus. 

Petition  for  Writ. 

To  the  Honorable,   United   States  District  Judge, 
now   presiding  in   the  United   States   District 
Court,    in   and   for   the   Northern  District   of 
California,  First  Division: 
It  is  respectfully  shown  by  the  petition  of  the 
undersigned  that  Lee  Soo,  hereafter  in  this  peti- 
tion referred  to  as  "the  detained,"  is  unlawfully 
imprisoned,  detained,  confined  and  restrained  of  his 
liberty  by  Edward  White,  Commissioner  of  Immi- 


*Page-number   appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Eecord. 
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gration  for  the  port  of  San  Francisco,  at  the  Im- 
migration Station  at  Angel  Island,  County  of 
Marin,  State  and  Northern  District  of  California, 
Southern  Division  thereof;  that  the  said  imprison- 
ment, detention,  confinement  and  restraint  are  ille- 
gal and  that  the  illegality  thereof  consists  in  this, 
to  wit: 

That  it  is  claimed  by  the  said  Commissioner  that 
the  said  detained  is  a  Chinese  person  and  alien  not 
subject  or -entitled  to  admission  into  the  United 
States  under  the  terms  and  provisions  of  the  Acts 
of  Congress  of  May  6th,  1882;  July  5th,  1884;  No- 
vember 3d,  1893,  and  April  29th,  1902,  as  amended 
and  re-enacted  by  Section  5  of  the  D'eficiency  Act 
of  April  7th,  1904,  which  said  acts  are  comtoonly 
known  and  referred  to  as  the  Chinese  Exclusion  or 
Restriction  Acts;  and  that  he,  the  said  Commis- 
sioner intends  to  deport  the  said  detained  away 
from  and  out  of  the  United  States  to  the  Eepublic 
of  China. 

That  the  Commissioner  claims  that  the  said  de- 
tained arrived  at  the  port  of  San  Francisco  on  or 
about  the  10th  day  of  October,  1922,-  on  the  S.S. 
"President  Cleveland,"  and  thereupon  made  appli- 
cation to  enter  the  United  States  as  a  son  of  a 
native-born  citizen  thereof,  and  that  the  applica- 
tion of  the  said  detained  to  enter  the  United  States 
as  a  citizen  thereof  was  denied  by  the  said 
[2]  Commissioner  of  Immigration  and  a  Board  of 
Special  Inquiry,  and  that  an  appeal  was  thereupon 
taken  from  the  excluding  decision  of  the  said  Com- 
missioner of  Immigration  and  the  said  Board  of 
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Special  Inquiry  to  the  Secretary  of  the  Depart- 
nient  of  Labor,  and  that  the  said  Secretary  there- 
after dismissed  the  said  appeal;  that  it  is  claimed 
by  the  said  Commissioner  that  in  all  of  the  pro- 
ceedings had  herein  the  said  detained  was  accorded 
a  full  and  fair  hearing;  that  the  action  of  the  said 
Commissioner  and  the  said  Board  of  Special  In- 
quiry and  the  said  Secretary  was  taken  and  made 
by  them  in  the  proper  exercise  of  the  discretion 
committed  to  them  by  the  statute  in  such  cases  made 
and  provided,  and  in  accordance  with  the  regula- 
tions promulgated  under  the  authority  contained 
in  said  statutes. 

But,  on  the  contrary,  your  petitioner  alleges,  on 
his  information  and  belief,  that  the  hearing  and 
proceedings  had  herein,  and  of  the  said  Board  of 
Special  Inquiry,  and  the  action  of  the  said  secretary 
was  and  is  in  excess  of  the  authority  committed  to 
them  by  the  said  rules  and  regulations  and  by  said 
statutes  and  that  the  denial  of  the  said  application 
of  the  said  detained  to  enter  the  United  States  as 
the  son  of  a  native-born  citizen  thereof,  was  and 
is  an  abuse  of  the  authority  committed  to  them  by 
the  said  statutes  in  each  of  the  following  particulars 
hereinafter  set  forth: 

I. 

It  is  positively  and  affirmatively  established  by 
the  evidence  and  is  admitted  and  conceded  by  the 
said  Commissioner,  the  Board  of  Special  Inquiry 
which  denied  the  detained  the  right  of  admission 
into  the  United  States,  and  the  Secretary  of  Labor 
who   affirmed   the    excluding   decision   of   the   said 


John  D.  Nagle.  5 

board,  that  tlie  relationship  of  father  and  son  ex- 
ists between  the  detained  and  Lee  Hing,  the  person 
appearing  as  and  claiming  to  be  his  father. 

II. 
It  is  positively  and  affirmatively  established  by 
the  evidence  and  is  admitted  and  conceded  by  the 
said  Commissioner,  the  [3]  Board  of  Special  In- 
quiry which  denied  the  detained  the  right  of  admis- 
sion into  the  United  States,  and  the  Secretary  of 
Labor  who  affirmed  the  excluding  decision  of  the 
said  board,  that  the  said  Lee  Hing  was  duly  and 
regularly  readmitted  into  the  United  States  as  a 
native-born  citizen  thereof  by  the  appropriate  im- 
migration authorities  when  he  returned  to  the  port 
of  San  Francisco  on  the  SS.  "Manchuria,"  May  31, 
1906,  and  again  upon  the  occasion  of  his  return  to 
the  United  States  when  he  arrived  at  the  port  of 
San  Francisco  on  the  SS.  ''Mongolia,"  June  1, 
1915;  it  is  further  admitted  and  conceded  by  each 
and  all  of  the  said  officials  that  the  said  Lee  Hing 
was  so  admitted  into  the  United  States  upon  each 
of  said  occasions  as  a  citizen  thereof.  It  is  further 
admitted  and  conceded  by  the  said  officials,  and  each 
of  them,  that  the  said  Lee  Hing  had  been  arrested 
under  a  departmental  warrant  of  arrest  charg- 
ing him  with  being  illegally  within  the  United 
States,  and  it  is  further  admitted  and  conceded  by 
each  and  all  of  the  said  officials  hereinbefore  enum- 
erated that  the  Assistant  Secretary  of  Labor  did 
upon  August  3,  1916,  cancel  the  said  warrant  of  ar- 
rest, and  in  cancelling  said  warrant  of  arrest  held 
that  he  was  not  satisfied  to  hold  that  the  said  Lee 
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Hing  was  in  the  United  States  in  violation  of  law; 
and  it  is  further  admitted  and  conceded  by  each  and 
all  of  the  said  officials  that  there  was  issued  to  the 
said  Lee  Hing  Certificate  of  Identity  No.  23775 
upon  the  7th  day  of  September,  1916,  and  that  said 
certificate  was  so  issued  to  the  said  Lee  Hing  as  a 
native-born  citizen  of  the  United  States  showing 
his  readmittance  as  such  into  the  United  States, 
and  said  certificate  contained  the  following  endorse- 
ment thereon: 

"This  is  to  certify  that  the  person  named  and 
described  on  the  reverse  side  hereof  has  been 
regularly  admitted  to  the  United  States  as  of 
the     statute    indicated,     whereof    satisfactory 
proof  has  been  submitted." 
And  your  petitioner  alleges,  upon  his  information 
and  belief,  that  it  is  admitted  and  conceded  by  each 
and  all  of  the  said  officials  hereinbefore  enumerated 
that  no  separate  other,  further,  or  additional  evi- 
dence  attesting  or  detracting  from  the  American 
citizenship  of  the  said  Lee  Hing  was  place  before 
the     [4]     said  officials  or  any  of  them  in  the  matter 
of   the    application   of   this  detained  to   enter  the 
United  States  than  was  previously  placed  before 
the  Secretary  of  Labor  at  the  time  of  the  cancel- 
lation  of  the   said  warrant  of  arrest  against  the 
said  Lee  Hing  wherein  it  was  found  by  the  said 
Assistant  Secretary  of  Labor  that  he  was  not  sat- 
isfied to  hold  that  the  said  Lee  Hing  was  in  the 
United  States  in  violation  of  law.     And  your  peti- 
tioner alleges,  upon  his  information  and  belief,  that 
the  action  of  the  said  Commissioner,  the  said  Board 
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of  Special  Inquiry  and  the  said  secretary,  in  treat- 
ing and  considering  that  the  said  Lee  Hing  is  a 
native-born  citizen  of  the  United  States  of  America, 
and  leaving  him  at  liberty  and  at  large  within  the 
United  States  as  such  a  native-born  citizen  thereof 
in  so  far  as  his  own  individual  status  is  concerned, 
and  denying  to"  the  said  Lee  Hing  the  rights  and 
privileges  of  his  said  status  as  a  citizen  of  the 
United  States  in  so  far  as  his  said  son  Lee  Soo,  the 
detained  herein,  is  concerned,  was  and  is  an  abuse 
of  authority  and  a  misconstruction  of  the  terms  and 
provisions  of  Section  1993  of  the  Revised  Statutes 
of  the  United  States,  and  in  violation  of  the  pro- 
visions of  Article  5  in  Amendment  to  the  Constitu- 
tion of  the  United  States  in  this  that  the  detained 
is  deprived  of  his  liberty  without  due  process  of 
law. 

III. 
You  petitioner  alleges,  upon  his  information  and 
belief,  that  the  evidence  presented  before  the  said 
Commissioner,  the  said  Board  of  Special  Inquiry, 
and  the  said  secretary,  upon  the  application  of  the 
said  detained  to  enter  the  United  States,  which 
said  evidence  is  now  hereby  referred  to  with  the 
same  force  and  effect  as  if  set  forth  in  full  herein, 
was  of  such  a  conclusive  kind  and  character  es- 
tablishing the  birth  of  the  father  of  the  detained 
within  the  United  States  and  hence  showing  the 
said  detained  to  be  the  son  of  the  native-bom  citi- 
zen thereof,  and  which  said  evidence  was  of  such 
legal  weight  and  sufficiency  that  it  [5]  was  an 
abuse  of  discretion  on  the  part  of  the  said  Com- 
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missioner  and  the  said  board,  and  the  said  secretary 
to  deny  the  said  detained  the  right  of  admission 
into  the  United  States  and  instead  thereof  to  refuse 
to  be  guided  by  said  evidence,  and  the  said  adverse 
action  of  the  said  Commissioner  and  the  said  board, 
and  the  said  secretary  was,  your  petitioner  alleges, 
upon  his  information  and  belief,  arrived  at  and  was 
done  in  denying  the  said  detained  the  fair  hearing 
and  consideration  of  his  case  to  which  he  is  entitled. 
Said  action  was  done  in  excess  of  the  discretion  com- 
mitted to  the  said  secretary  and  the  said  board,  and 
to  the  said  Commissioner  of  Immigration.  And 
your  petitioner  further  alleges,  upon  his  information 
and  belief,  that  the  said  action  of  the  said  secre- 
tary and  the  said  Commissioner,  and  the  said  board, 
was  influenced  against  the  said  detained  and  against 
his  witnesses  solely  because  of  his  being  of  the 
Chinese  race. 

That  your  petitioner  has  not  in  his  possession  any 
part  or  parts  of  the  said  proceedings  had  before  the 
said  Commissioner,  the  said  Board  of  Special  In- 
quiry and  the  said  secretary,  and  it  is  for  said 
reason  impossible  for  your  petitioner  to  annex 
hereto  any  part  or  parts  of  said  immigration  rec- 
ords; the  copy  of  the  record  having  been  formerly 
in  the  hands  of  your  petitioner,  but  having  been 
sent  to  Washington,  D.  C,  and  not  having  been 
since  returned  to  your  petitioner,  and  the  notice  of 
the  sustaining  of  the  action  of  the  said  excluding 
decision  by  the  Board  of  Special  Inquiry  having 
been  transmitted  from  Washington  by  telegraph, 
and  for  said  reason  the  copy  of  the  said  record  is 
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not  now  available  for  the  use  of  your  petitioner. 
Your  petitioner  further  alleges  that  the  only  com- 
plete copy  of  the  said  record  is  now  in  the  hands 
of  the  Department  of  Labor  at  Washington  and  it 
is  impossible  to  procure  a  copy  of  same  or  any  part 
thereof  in  time  to  submit  with  this  petition  and  to 
enable  your  petitioner  to  prevent  the  deportation 
of  the  said  detained. 

That  it  is  the  intention  of  the  said  Commissoner 
to  deport  the  said  detained  out  of  the  United  States 
and  away  from  [6]  the  land  of  which  he  is  a 
citizen  by  the  SS.  "President  Pierce,"  sailing  from 
the  port  of  San  Francisco  upon  the  28th  day  of 
December,  1922,  at  1:00  o'clock  P.  M.,  and  unless 
this  Court  intervenes  to  prevent  said  deportation 
the  said  detained  will  be  deprived  of  residence 
within  the  land  of  his  citizenship. 

That  the  said  detained  is  in  detention  as  afore- 
said and  for  said  reason  is  unable  to  verify  this 
said  petition  upon  his  own  behalf  and  for  said  rea- 
son petition  is  verified  by  your  petitioner,  but 
for  and  as  the  act  of  the  said  detained. 

WHEREFORE  your  petitioner  praj^s  that  a 
writ  of  habeas  corpus  issue  herein  as  prayed  for, 
directed  to  the  said  Commissioner  commanding  and 
directing  him  to  hold  the  body  of  the  said  detained 
within  the  jurisdiction  of  this  court,  and  to  present 
the  body  of  the  said  detained  before  this  Court 
at  a  time  and  place  to  be  specified  in  said  order, 
together  with  the  time  and  cause  of  his  detention, 
so  that  the  same  may  be  inquired  into  to  the  end 
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that  the  said  detained  may  be  restored  to  his  liberty 
and  go  hence  without  day. 

LEE  GOON. 
GEO.  A.  McGOWAN, 

Attorney  for  Petitioner, 

550  Montgomery  Street, 

San   Francisco,    Calif.     [7] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ^ss. 

The  undersigned,  being  first  duly  sworn,  accord- 
ing to  law,  doth  depose  and  say: 

That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  the  same  has  been  read  and  explained 
to  him  and  he  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  on  his  in- 
formation and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

LEE  GOON. 

Subscribed  and  sworn  to  before  me  this  23d  day 
of  December,  1922. 
[Seal]  JOSEPH  PENSA, 

Notary  Public. 

[Endorsed]:  Filed  Dec.  26,  1922.  Walter  B. 
Maling,  Clerk.  By  C.  M.  Taylor,.  Deputy  Clerk. 
[8] 
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In  the  Southern  Division  of  the  United  States 
District  Court  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SCO  21491/2-4  Ex.  SS. 
"President  Cleveland."  October  10,  1922.  On 
Habeas  Corpus. 

Order  to  Show  Cause. 

Good  cause  appearing  therefor,  and  upon  reading 
the  verified  petition  on  file  herein: 

IT  IS  HEREBY  ORDERED  that  Edward 
White,  Commissioner  of  Immigration  for  the  Port 
of  San  Francisco,  appear  before  this  Court  on  the 
6th  day  of  January,  1923,  at  the  hour  of  10  o'clock 
A.  M.  of  said  day,  to  show  cause,  if  any  he  has,  why 
a  writ  of  habeas  corpus  should  not  be  issued  herein 
as  prayed  for,  and  that  a  copy  of  this  order  be 
served  upon  the  said  Commissioner. 

AND  IT  IS  FURTHER  ORDERED  that  the 
said  Edward  White,  Commissioner  of  Immigration 
as  aforesaid,  or  whoever,  acting  under  the  orders  of 
the  said  Commissioner  or  the  Secretary  of  Labor, 
shall  have  the  custody  of  the  said  Lee  Soo  are  hereby 
ordered  and  directed  to  retain  the  said  Lee  Soo 
within  the  custody  of  the  said  Commissioner  of  Im- 
migration, and  within  the  jurisdiction  of  this  Court 
until  its  further  order  herein. 

Dated  at  San  Francisco,  California,  December  26, 
1922. 

FRANK  H.  RUDKIN, 
United  States  District  Judge. 
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[Endorsed]:     Filed    Dec.    26,    1922.    Walter    B. 
Maling,  Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.    [9] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northen  District  of  Califor- 
nia, First  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SOO  on  Habeas  Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Comes  now  the  respondent,  Edward  White,  Com- 
missioner of  Immigration  at  the  port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern  Dis- 
trict of  California,  and  demurs  to  the  petition  for 
a  writ  of  habeas  corpus  in  the  above-entitled  cause 
and  for  grounds  of  demurrer  alleges: 

I. 
That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 

II. 
That  said  petition  is  insufficient  in  that  the  state- 
ments therein  relative  to  the  record  of  the  testimony 
taken  on  the  trial  of  the  said  applicant  are  con- 
clusions of  law  and  not  statements  of  the  ultimate 
facts. 

WHEREFOEE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

JOHN  T.  WILLIAMS, 
United  States  Attorne}^, 
BEN  F.  GEIS, 
Assistant  United  States  Attornej^, 
Attorneys  for  Eespondent. 


John  D.  Nagle.  13 

[Endorsed] :  Filed  Jan.  29,  1923.  W.  B.  Hal- 
ing, Clerk,  By  C.  W.  Calbreath,  Deputy  Clerk. 
[10] 


At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  First  Division,  held  at 
the  courtroom  thereof,  in  the  city  and  county 
of  San  Francisco,  on  Monday,  the  29th  day  of 
January,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  tw)enty-three.  Present:  The 
Honorable  WM.  C.  VAN  FLEET,  District 
Judge. 

No.  17,736. 

In  the  Matter  of  LEE  SOO  on  Habeas  Corpus. 

Minutes  of  Court — January  29,  1923 — Hearing  on 

Demurrer. 

This  matter  came  on  regularly  this  day  for  hear- 
ing on  order  to  show  cause  as  to  the  issuance  of  a 
writ  of  habeas  corpus  herein.  Geo.  A.  McGrowan, 
Esq.,  appeared  as  attorney  for  petitioner  and  de- 
tained. P.  A.  Robbins,  Esq.,  was  present  for  and  on 
behalf  of  the  respondent,  and  filed  demurrer  to 
petition,  and  all  parties  consenting  thereto,  it  is  or- 
dered that  the  Immigration  Records  be  filed  as  Re- 
spondent's Exhibits  ''A,"  "B,"  ''C,"  '^D,"  "E," 
"F,"  "G,"  and  "H,"  and  that  the  same  be  con- 
sidered as  part  of  original  petition.  After  hear- 
ing the  respective  attorneys,  the  Court  ordered  said 
matter  submitted  on  briefs  to  be  filed  in  5,  5  and  3 
days.     [11] 
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In  the  District  Court  of  tlie  United  States,  Northern 
District  of  California,   Southern  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SOO,  on  Habeas  Corpus. 

Opinion  and  Order  Denying  Petition  for  Writ  of 
Habeas  Corpus. 

GEORGE  A.  McGOWAN,  of  San  Francisco,  Attor- 
ney for  the  Petitioner. 

JOHN  T.  WILLIAMS,  U.  S.  Attorney,  and  BEN 
F.  GEIS,  Assistant  U.  S.  Attorney,  Attorneys 
for  the  Respondent. 
Lee  iSoo,  admitedly  born  in  China,  applied  for  ad- 
mission at  the  port  of  'San  Francisco  as  a  son  of  one 
Lee  Hing,  also  known  as  Lee  Good  Ming,  alleged 
to  be  a  native-born  citizen  of  the  United  States,  in 
the  right  given  such  an  applicant  by  Sec.  1993,  R.  S. 
His  application    was    denied  by  the   Immigration 
Authorities  and  upon  appeal  to  the  Secretary  of 
Labor  the  decision  of  the  Board  of  Special  Inquiry 
was  affirmed  and  the  appeal  dismissed.     Thereupon 
the  present  petition  for  habeas  corpus  to  release  the 
applicant  from  custody  by  the  Immigration  Author- 
ities, in  which  he  is  held,  was  filed  in  his  behalf. 
The  petition  is  very  general,  consisting  largely  of 
allegations  of  conclusions,  but  by  stipulation  in  open 
court  the  entire  immigration  records  and  files  in- 
volved in  the  application    were    introduced  as  an 
amendment  and  supplement  to  the  petition  to  which 
petition,     [12]     as  thus  amended,  the  Government 


John  D.  Nagle.  15 

iias  demurred  generally  upon  the  ground  that  it  pre- 
isents  no  case  in  law  or  fact  warranting  the  issuance 
of  the  writ. 

The  finding  against  the  petitioner  was  based  upon 
the  conclusion  reached  by  the  Immigration  Authori- 
ties that  petitioner  had  failed  to  sustain  the  burden 
resting  upon  him  of  establishing  the  facts  which 
would  fix  his  status  as  that  of  a  citizen  of  the  United 
^States  under  'Section  1993  aforesaid;  that  is,  while 
the  Grovernment  did  not  seek  to  controvert  the  al- 
leged fact  that  petitioner  was  the  son  of  the  Lee 
Hing  above  described  the  conclusion  was  reached 
that  the  evidence  was  insufficient  to  show  that  the 
latter  was  as  claimed  a  native-born  citizen  of  the 
United  States  and  that  consequently  the  rights  as- 
sumed by  petitioner  as  resulting  from  his  relation- 
ship to  the  latter  must  fall  to  the  ground.  This 
conclusion  resulted  from  the  disclosure  of  the  immi- 
gration records,  made  a  part  of  the  petition,  that 
petitioner's  alleged  father  had  gotten  his  lines 
crossed  and  tangled  up  with  another  Lee  Hing,  also 
claiming  to  be  a  native-born  citizen,  in  a  manner  to 
render  it  doubtful  which  of  the  two,  if  either,  was 
such  citizen,  the  claim  of  both  being  based  partly  at 
least  on  the  same  records. 

The  facts  briefly  stated  are  these:  Petitioner's 
alleged  father,  on  October  5,  1904,  made  an  affi- 
davit (XB,  P5)  setting  forth  that  he  was  born  in 
iSan  Francisco  in  1876  and  was  thereafter  taken  to 
China  by  his  father  in  1882,  where  he  remained 
until  1899,  when  he  returned  to  the  United  States 
on  the  SS.  ''Belgic,"  holding  ticket  No.  162,  and  on 
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March  2,  1899,  was  duly  landed  as  a  native  by  the 
then  Collector  of  Customs.  This  affidavit  bore  an 
endorsement  showing  that  the  affiant  thereafter,  on 
October  13,  1904,  departed  from  the  United  States 
on  the  iSS.  "Mongolia,"  and  attached  to  the  record 
was  an  affidavit  of  one  Henry  €.  Dibble,  an  attorney 
(XB,  PI),  to  the  effect  that  the  person  in  whose 
behalf  it  was  made  was  the  [13]  same  Lee  Hing, 
who  was  Fo.  162,  returning  on  SS.  "Belgic," 
November,  1898^ — who  affiant  claims  he  represented 
at  that  time.  This  Lee  Hing  returned  to  this  coun- 
try on  the  SS.  "Manchuria"  3,  1906  (XB,  P3),  and 
was  landed  the  following  day  by  the  then  Commis- 
sioner. On  this  latter  occasion  one  Inspector  Gas- 
saway,  on  May  13,  1906,  made  a  report  to  the  in- 
spector in  charge  of  the  Chinese  Bureau  that:  "In 
re  case  of  Lee  Hing,  No.  64 — "Manchuria,"  May  13, 
1906.  I  have  compared  the  enclosed  photograph 
with  that  in  file  in  his  previous  landing  and  find 
them  to  be  one  and  the  same  person."  It  appears, 
however,  from  a  comparison  of  the  photograph  of 
this  Lee  Hing,  appearing  at  page  5  of  Exhibit  "B," 
that  the  photograph  attached  to  pages  5  and  12  of 
Exhibit  "C"  (being  the  photograph  of  the  person 
previously  admitted  as  No.  162  on  the  SS.  "Bel- 
gic")  was  quite  evidently  that  of  a  wholly  different 
person.  It  further  appeared  that  Lee  Hing,  the 
alleged  father  of  the  petitioner,  subsequently  made 
an  application  on  October  21,  1912  (XB,  P24),  to 
the  Commissioner  of  Immigration  at  Boston,  Mas- 
sachusetts, for  a  Native's  Return  Certificate,  Form 
430,  which  was  thereafter  granted  by  the  Commis- 
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sioner  of  Immigration  at  .Seattle,  Washington,  No- 
vember 8,  1912,  and  that  he  departed  from  the  latter 
port  on  the  SS.  "Minnesota,"  December  16,  1912; 
that  he  thereafter  returned  through  the  port  of  San 
Francisco  on  the  SS.  "Mongolia,"  June  1,  1915, 
and  was  admitted  as  a  returning  citizen  (XB,  P25), 
his  photograph  as  he  appeared  at  the  latter  date,  ap- 
pearing at  page  26,  Exhibit  "B."  But  the  record 
also  discloses  that  on  April  1,  1912,  another  Lee 
Hing  (known  also  as  Lee  Ging  Sing)  made  an  ap- 
plication to  the  Commissioner  at  San  Francisco  for 
a  Native's  Return  Certificate,  Form  430  (XC,  P35), 
which  was  granted  and  he  departed  for  China  on 
the  SS.  "Mongolia,"  April  10,  1912.  He  returned 
on  the  SS.  "Mongolia"  April  22,  1913,  and  was  duly 
admitted  on  his  certificate,  as  a  native  (XC,  P36). 
[14]  This  latter  Lee  Hing  claimed  to  be  the  Lee 
Hing  who  had  been  admitted  as  No.  162  on  the 
"Belgic,"  November,  1918;  and  comparison  of  the 
photograph  appearing  on  pages  5  and  10  of  Exhibit 
"C"  with  that  appearing  on  the  application  for  a 
return  certificate  (XC,  P35),  and  the  photograph 
appearing  at  page  37  of  the  same  record  tends 
strungly  to  confirm  the  correctness  of  his  claim  that 
he  was  the  Lee  Hing  who  was  previously  admitted 
as  a  native  on  March  2,  1899,  by  the  then  Collector 
of  Customs. 

From  these  facts  it  was  deduced  and  found  by  the 
Board  of  Special  Inquiry  that  this  last-mentioned 
record  of  1898  did  not  refer  to  the  father  of  the 
petitioner  and  it  was  accordingly  found  by  them 
that  the  record  did  not  sustain  petitioner's  conten- 
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tion  as  to  the  fact  of  his  father's  citizenship  and  the 
judgment  of  exclusion  followed. 

There  are  other  facts  bearing,  more  or  less  re- 
motely, upon  the  question  involved,  but  they  are  not 
essential  to  be  stated. 

VAN  FLEET,  District  Judge.— (After  stating  the 
facts)  :  The  issuance  of  the  writ  is  urged  upon  two 
grounds;  (1)  that  petitioner  was  not  accorded  a 
fair  hearing,  and  (2)  that  his  right  of  admission 
being  based  upon  his  claim  of  citizenship,  he  is  en- 
titled as  matter  of  right  to  have  that  claim  judicially 
determined.  Both  contentions  are  based  upon  a 
misapprehension  of  the  law. 

1.  The  first  proposition  is  based  upon  the  claim 
that  the  evidence  preponderated  so  strongly  in  favor 
of  the  petitioner's  contention  as  to  the  status  of  his 
father  that  the  adverse  determination  is  itself  evi- 
dence that  the  Board  of  Special  Inquiry  was  actu- 
ated by  bias  and  prejudice  against  petitioner  and 
in  and  of  itself  discloses  that  the  hearing  was  un- 
fair. But  it  is  not  controverted  that  the  record  dis- 
closes a  serious  [15]  discrepancy,  sufficient  to 
raise  a  substantial  conflict,  on  this  essential  feature 
of  petitioner's  case,  and  this  being  so,  the  question 
of  fact  involved  was  essentially  one  for  the  deter- 
mination of  that  board  and  is  not  open  to  review 
by  this  Court.  And  the  fact,  if  it  be  a  fact,  that  the 
evidence  may  have  preponderated  in  favor  of  peti- 
tioner's contention  does  not  tend  to  show  that  the 
hearing  was  in  any  proper  sense  unfair  or  that  the 
decision  of  the  board  involved  an  abuse  of  discre- 


John  D,  Nagle.  19 

tion.  White  vs.  Chan  Wy  Sheung,  270  Fed.  764.  As 
there  held,  ''a  denial  of  a  fair  hearing  cannot  be 
established  by  showing  that  the  decision  of  the 
immigration  officials  was  against  the  weight  of  the 
testimony.  Chin  Yow  vs.  United  States,  208  U.  S. 
8."  There  is  nothing  in  the  record  to  bring  the  case 
within  the  doctrine  of  Quock  Jan  Fat  vs.  White,  253 
U.  S.  455. 

2.  Nor  does  the  fact  that  the  petitioner's  alleged 
right  of  admission  is  based  upon  his  claim  of  citi- 
■zenship  entitle  him  to,  in  such  an  instance  as  the 
present,  to  a  judicial  determination  of  that  claim 
before  he  may  be  deported.  While  one  lawfully 
within  the  United  States,  claiming  to  be  a  citizen 
thereof  may  not  competently  be  deprived  of  his  right 
to  be  here  by  mere  execution  order,  but  he  is  entitled 
to  have  the  question  of  his  asserted  citizenship  judi- 
cially determined  before  he  may  be  removed  (Ng 
Fung  Ho  vs.  White,  259  U.  S.  276)  no  such  right 
attaches  to  one  who,  like  the  petitioner,  is  seeking 
admission  to  the  country  for  the  first  time  and  the 
fact  that  his  claim  to  admission  may  be  based  upon 
the  asserted  right  of  citizenship  does  not  bring  him 
within  the  category  of  those  entitled  to  invoke  the 
jurisdiction  of  our  courts  for  the  determination  of 
that  question.  United  States  vs.  Ju  Toy,  198  U.  S. 
253;  Tang  Tun  vs.  Edsell,  223  U.  S.  673.     [16] 

The  distinction  is  between  the  case  of  one  law- 
fully within  our  borders  defending  his  asserted 
right  to  remain,  and  one  who,  like  petitioner,  is 
in  legal  contemplation  without  our  borders  seeking 
to  get  in.     In  the  latter  case  the  rights  of  the  ap- 
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plicant  are  controlled  by  the  Immigration  Act,  Ng 
Fung  Ho  vs.  White,  supra. 

The  writ  is  denied  and  the  petition  will  be  dis- 
missed. 

[Endorsed]:     Filed    July    28,    1923.     Walter   B. 
Maling,  Clerk.     [17] 


At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  First  Division,  held  at' 
the  courtroom  thereof,  in  the  city  and  county 
of  San  Francisco,  on  Monday,  the  30th  day  of 
July,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  twenty-three.  Present:  the 
Honorable  WM.  C.  VAN  FLEET,  District 
Judge. 

No.  17,736. 

In  the  Matter  of  LEE  SCO,  on  Habeas  Corpus. 

(Minutes  of  Court— July  30,  1923— Order  Denying 
Petition  for  Writ.) 

The  petition  herein,  heretofore  submitted  being 
now  fully  considered  and  the  Court  having  filed  its 
opinion,  it  is  ordered  that  the  writ  be  denied  and 
the  petition  dismissed.     [18] 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division. 

No.  17,736. 

In  the  Matter  of  LEE  BOO,  on  Habeas  Corpus. 

Substitution  of  Attorney. 

I  hereby  substitute ,  Esq.,  as  attorney 

in  the  above-entitled  case,  in  my  place  and  stead. 

GEO.  A.  McGOWAN. 
I  hereby  agree  to  be  substituted  as  attorney  in 
the  above-entitled  case. 

JOSEPH  P.  FALLON. 

[Endorsed] :     Filed  Aug.  8,  1923.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy.     [19] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,736. 

In  the  Matter  of  LEE  SOO,  on  Habeas  Corpus. 

Notice  of  Appeal. 

To  the  Clerk  of  said  court,  and  to  the  Honorable 
John  T.  Williams,  United  States  Attorney  in 
and  for  the  Southern  Division  of  the  United 
States  District  Court,  for  the  Northern  Dis- 
trict of  California,  First  Division: 
You  and  each  of  you  will  please  take  notice  that 

Lee   Hing,   also   known   as   Lee    Good   Ming,    the 
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petitioner  in  the  above-entitled  matter,  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  from  the  order  and  judgment 
rendered,  made  and  entered  herein  July  28th,  1923, 
denying  the  petition  for  a  writ  of  Habeas  Corpus 
filed  herein. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed] :  Filed  Aug.  8,  1923.  Walter  B.  Hal- 
ing, Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[20] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,736. 

In  the  Matter  of  LEE   SOO  on  Habeas  Corpus. 

Petition  for  Appeal. 

Comes  now  Lee  Hing,  also  known  as  Lee  Good 
Ming,  the  petitioner  in  the  above-entitled  matter, 
and  respectfully  shows: 

That  on  the  28th  day  of  July,  1923,  a  judgment 
and  order  was  made  by  the  above-entitled  Court 
and  entered  herein  denying  a  writ  of  habeas  cor- 
pus in  the  above-entitled  matter  and  dismissing  the 
petition  of  said  petitioner  for  a  writ  of  habeas 
corpus  in  which  said  judgment  and  order  certain 
errors  were  committed  to  the  prejudice  of  the  above 
named  Lee  Soo,  which  more  fully  appear  by  his 
assignment  of  errors  filed  herewith. 


John  D.  Nagle.  23 

WHEREFORE,  your  petitioner  prays  that  an 
appeal  may  be  allowed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  for  the 
correction  of  the  errors  so  complained  of,  and  that 
the  Clerk  of  the  above-entitled  Court  be  directed 
to  make  and  prepare  a  transcript  of  all  the  papers, 
proceedings  and  record  of  the  above-entitled  mat- 
ter and  to  transmit  the  same  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
■within  the  time  allowed  by  law,  and  for  an  order 
that  the  execution  of  the  warrant  of  deportation 
of  said  Lee  Soo  be  stayed  pending  this  appeal. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed]:  Filed  Aug.  8,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[21] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,736. 

In  the  Matter  of  LEE   SOO  on  Habeas  Corpus. 

Assignment  of  Errors. 

Now  comes  the  petitioner,  Lee  Hing,  also  known 
as  Lee  Good  Ming,  through  his  attorney,  Joseph  P. 
Fallon,  Esq.,  and  sets  forth  the  errors  he  claims 
the  above-entitled  Court  committed  in  denying  his 
petition  for  a  writ  of  habeas  corpus  as  follows : 
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I. 

That  said  Court  erred  in  not  granting  said  peti- 
tion for  a  writ  of  habeas  corpus. 

II. 
That  said  Court  erred  in  denying  said  petition 
for  a  writ  of  habeas  corpus. 

Ill 
That  said  Court  erred  in  holding  that  the  petition 
did  not  show  or  tend  to  show  that  said  Lee  Soo  did 
not  obtain  or  was  accorded  a  full  and  fair  hearing 
or  any  legal  hearing  by  said  Immigration  officers 
or  by  said  Secretary  of  Labor. 

IV. 
That  the  Court  erred  in  not  holding  that  the 
evidence  submitted  upon  the  application  of  the 
said  detained  to  enter  the  United  States  was  of 
such  a  conclusive  kind  and  character  and  was  of 
such  legal  weight  and  sufficiency  that  it  was  an 
abuse  of  discretion  on  the  part  of  said  immigra- 
tion officials  not  to  be  guided  thereby. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed]:  Filed  Aug.  8,  192'3.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[22] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,  736. 

In  the  Matter  of  LEE  SOO   on  Habeas   Corpus. 

Order  Allowing  Appeal. 

It  appearing  to  the  above-entitled  Court  that 
Lee  Hing,  also  known  as  Lee  Good  Ming,  the  peti- 
tioner herein,  has  this  day  filed  and  presented  to 
the  above  Court  his  petition  praying  for  an  order 
of  this  Court  allowing  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  judgment  and  order  of  this  Court 
denying  a  writ  of  habeas  corpus  herein  and  dis- 
missing his  petition  for  said  writ,  and  good  cause 
appearing  therefor; 

IT  IS  HEREBY  ORDERED  that  an  appeal  be 
and  the  same  is  hereby  allowed  as  prayed  for 
herein;  and 

IT  ISi  HEREBY  FURTHER  ORDERED  that 
tKe  'Clerk  of  the  above-entitled  court  make  and  pre- 
pare a  transcript  of  all  the  papers,  proceedings  and 
record  in  the  above-entitled  matter  and  transmit  the 
same  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  within  the  time  allowed  by  law ; 
and 

IT  IS  FURTHER  ORDERED  that  the  execu- 
tion of  the  warrant  of  deportation  of  said  Lee  Soo 
be  and  the  same  is  hereby  stayed  pending  this  ap- 
peal and  that  the  said  Lee   Soo  be  not  removed 
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from  the  jurisdiction  of  this  Court  pending  this 
appeal. 
Dated  August  8th,  1923. 

WM.  C.  VAN  FLEET, 

United  States  District  Judge. 

[Endorsed]:  Filed  Aug.  8,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[23] 


(Citation  on  Appeal — Copy.) 

United  States  of  America, — ss. 
The  President  of  the  United   States,  to  John  D. 
Nagle,    Commissioner    of    Immigration,    Port 
of    San    Francisco,    and    John    T.    Williams, 
United  States  Attorney.     GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  Clerk's 
Office  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  wherein  Lee  Hing, 
also  known  as  Lee  Good  Ming,  is  appellant,  and 
you  are  appellee,  to  show  cause,  if  any  there  be, 
why  the  decree  rendered  against  the  said  appellant, 
as  in  the  said  order  allowing  appeal  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  (be  done  to  the  parties  in  that  behalf. 

WITNESS,   the   Honorable  ,   United 

States  District  Judge  for  the  Southern  Division  of 
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the  Northern  District  of  California,  this  day 

of  September,  A.  D.  1923. 

,  JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed] :  No.  17,736.  United  States  District 
Court  for  the  Northern  District  of  California. 
Lee  Hing,  also  known  as  Lee  Good  Ming,  Appellant, 
vs.  John  D.  Nagle,  Commissioner  of  Immigration 
of  San  Francisco.     Citation  on  Appeal.     [24] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,736. 

In  the  Matter  of  LEE   SOO  on  Habeas  Corpus. 

Stipulation  and  Order  Respecting  Withdrawal  of 
Immigration  Record. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  attorney  for  the  petitioner  and  appellant 
herein  and  the  attorney  for  the  respondent  and  ap- 
pellee herein,  that  the  original  immigration  record 
in  evidence  and  considered  as  part  and  parcel  of 
the  petition  for  writ  of  habeas  corpus  upon  hear- 
ing of  the  demurrer  in  the  above-entitled  matter, 
may  be  withdrawn  from  the  files  of  the  Clerk  of 
the  above-entitled  court  and  filed  with  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  in 
and  for  the  Ninth  Circuit,  there  to  be  considered 
as  a  part  and  parcel  of  the  record  on  appeal  in  the 
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above-entitled  case  with  the  same  force  and  effect 
as  if  embodied  in  the  transcript  of  the  record,  and 
so  certified  to  by  the  Clerk  of  th-e  Court. 

Dated  San  Francisco,  CaL,  September  5,  1923. 

JOHN    T.    WILLIAMS, 
Attorney  for  Respondent  and  Appellee. 
JOSEPH  P.  FALLON, 
Attorney  for  Petitioner  and  Appellant. 
Upon  reading  and  filing  the  foregoing  stipulation, 
it    is    hereby    ordered    that    the    said   immigration 
record  therein  referred  to  may  be  withdrawn  from 
the  office  of  the  Clerk  of  this  Court  and  filed  in  the 
office  of  the  United  States  Circuit  Court  of  Ap- 
peals  for  the   Ninth   Judicial   Circuit,   said  with- 
drawal to  be  made  at  the  time  the  record  on  ap- 
peal herein  is  certified  to  by  this  Court.     [25] 
Dated  San  Francisco,  CaL,  September  5th,  1923. 

JOHN  S.  PARTRIDOE, 
United  States  District  Judge. 

[Endorsed]:  Filed  Sep.  5,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[26] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script on  Appeal.    • 

I,  Walter  B.  Maling,  Clerk  of  the  United  States 
District  Court,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  26 
pages,  numbered  from  1  to  26,  inclusive,  contain 
a  full,  true  and  correct  transcript  of  certain  records 
and   proceedings,   in   the   Matter   of   Lee   Soo   on 
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Habeas  Corpus,  No.  17,736,  as  the  same  now  re- 
main on  file  and  of  record  in  this  office;  said  tran- 
script having  been  prepared  pursuant  to  and  in 
accordance  with  the  praecipe  for  transcript  on 
appeal  (copy  of  which  is  embodied  herein),  and 
the  instructions  of  the  attorney  for  petitioner  and 
appellant  herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is 
the  sum  of  Nine  Dollars  and  Eighty-five  Cents 
($9.85)  and  that  the  same  has  been  paid  to  me  by 
the  attorney  for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal 
issued  herein  (page  28). 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  7th  day  of  September,  1923. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  W,  Calbreath, 
Deputy  Clerk.     [27] 


(Citation  on  Appeal — Original.) 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  John  D. 

Nagle,  Commissioner  of  Immigration,  Port  of 

San  Francisco,  and  John  T.  Williams,  United 

States  Attorney,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 


30  Lee  Ming  vs. 

San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  Clerk's 
Office  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  wherein  Lee  Hing, 
also  known  as  Lee  Good  Ming,  appellant,  and  you 
are  appellee,  to  show  cause,  if  any  there  be,  why 
the  decree  rendered  against  the  said  appellant,  as 
in  the  said  order  allowing  appeal  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  JOHN  S.  PAET- 
RIDGE,  United  States  District  Judge  for  the 
Southern  Division  of  the  Northern  District  of  Cali- 
fornia, this  5th  day  of  September,  A.  D.  1923. 

JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed]:  No.  17,736.  United  States  Dis- 
trict Court  for  the  Northern  District  of  California. 
Lee  Hing,  also  Known  as  Lee  Good  Ming,  Appel- 
lant, vs.  John  D.  Nagle,  Commissioner  of  Immigra- 
tion, Port  of  San  Francisco.  Citation  on  Appeal. 
Filed  Sep.  5,  1923.  Walter  B.  Maling,  Clerk.  By 
C.  W.  Calbreath,  Deputy  Clerk.     [28] 


[Endorsed] :  No.  4096.  United  States  Circuit 
'Court  of  Appeals  for  the  Ninth  Circuit.  Lee  Hing, 
also  Known  as  Lee  Good  Ming,  Appellant,  vs.  John 
D.  Nagle,  as  Commissioner  of  Immigration,  Port  of 
San   Francisco,   Appellee.     Transcript   of  Record. 
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Upon  Appeal  from  the  Southern  Division  of  the 
United  States  District  'Court  for  the  Northern  Dis- 
trict of  California,  Second  Division. 
Filed  September  7,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  4096 

IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Hing,  also  known  as  Lee  Good  Ming^ 
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No.  4096 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lee  Hing,  also  known  as  Lee  Good  Ming^ 

Appellant, 

vs. 

John  D.  Nagle,  as  Commissioner  of  Immi- 
gration, Port  of  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Statement  of  the  Case. 

This  is  an  appeal  from  the  order  and  judgment 
of  the  lower  court  sustaining  the  demurrer  inter- 
posed and  denying  a  petition  for  a  writ  of  habeas 
corpus.  Lee  Soo  applied  to  enter  the  United  States 
as  a  citizen  thereof,  he  claiming  to  be  the  foreign- 
born  son  of  Lee  Hing,  also  known  as  Lee  Good 
Ming,  appellant  herein,  a  native  born  citizen  of  the 
United  States.  His  claim  was  based  under  Section 
1993  of  the  Revised  Statutes.  He  was  denied  ad- 
mission by  a  board  of  special  inquiry  from  whose 
decision  an  appeal  was  taken  to  the  Secretary  of 
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Labor  at  Washington,  D.  C,  where  the  decision  of 
said  board  was  affirmed  and  he  was  ordered  de- 
ported to  China. 

A  petition  for  a  writ  of  habeas  Corpus  was  there- 
upon filed  in  the  court  below  for  his  release  from 
custody  of  the  immigration  authorities,  with  the 
result  as  stated  in  the  opening  paragraph  hereof. 

The  history  of  the  case  has  been  so  admirably 

and  succinctly  set  forth  in  the  brief  of  attorney  G. 

W.  Hott  to  be  found  in  Exhibit  ''A",  pages  37  to 

42    inclusive,    that    I    quote    said    brief    at    length 

herein : 

"The  applicant,  Lee  Soo,  was  born  in  China 
July  9,  1905.  He  applied  for  admission  to  the 
United  States  at  San  Francisco  Oct.  10,  1922, 
as  the  son  of  Lee  Hing,  alias  Lee  Good  Ming, 
a  native  born  citizen  of  the  United  States. 

The  relationship  is  not  disputed  but  the  appli- 
cant was  excluded  by  a  board  of  special  in- 
quiry on  the  ground  that  the  citizenship  of  the 
father  was  not  established. 

In  our  view  of  the  case  the  only  question  in- 
volved is  a  point  of  law  which  has  been  judici- 
ally settled.  It  is  conceded  and  it  also  appears 
from  the  official  records  that  the  father's  status 
was  adjudicated  by  the  department  in  1906  on 
his  return  from  a  trip  to  China ;  in  1912,  when  a 
return  certificate  was  issued  to  him  and  in 
1916  when  a  certificate  of  identity  was  issued 
to  him  as  a  native  born  citizen  of  the  United 
States. 

It  does  not  appear  necessary,  in  our  view  of 
the  case,  to  enter  into  a  detailed  discussion  of 
all   the   facts   and   evidence,   but   in   order   to 


clearly  understand  the  situation  a  brief  review 
of  the  history  of  the  case  is  essential. 

The  father  of  this  applicant  claims  to  have 
been  born  in  San  Francisco  in  1876  and  that  he 
made  three  trips  to  China,  (1st)  departing 
March  26,  1882,  with  his  father  and  other  mem- 
bers of  the  family  and  returning  Nov.  10,  1898, 
as  #162  on  the  Belgic,  (2nd)  departing  on  the 
Mongolia  Oct.  13,  1904,  and  returning  on  the 
Manchuria  May  31,  1906,  (3d)  departing 
through  the  port  of  Seattle  Dec.  16,  1912,  and 
returning  on  the  Mongolia  Jime  1,  1915,  iDcing 
admitted  as  a  native  of  the  United  States  on  all 
three  trips. 

It  is  conceded  that  the  father  of  this  applicant 
is  the  person  who  made  the  1904-1906  and  the 
1912-1915  trips,  the  1882-1898  trip  only  being 
in  doubt. 

In  1912  another  Chinaman  came  forward  and 
claimed  that  he  was  the  Lee  Hing  who  made 
the  trip  to  China  in  1882-1898  (claimed  as  the 
first  trip  for  the  father  of  this  applicant)  and 
on  the  presentation  of  certain  records  and  a 
very  brief  examination,  was  granted  a  return 
certificate,  with  which  he  departed  in  that  year 
and  returned  in  1913.  He  has  made  no  further 
trips  to  China.  For  the  reasons  hereafter  set 
forth,  it  seems  clear  to  us  that  the  latter  claim- 
ant to  the  1899  record  is  an  imposter  and  that 
he  had  unlawful  possession  of  the  records  which 
he  presented.  He  waited  fourteen  years  before 
claiming:  this  recprd. 

On  the  other  hand  the  father  of  this  applicant 
made  a  second  triD  to  China  about  five  and  one- 
half  years  after  his  last  arrival,  claiming  the 
1899  record  as  his  own.  This  trip  was  made  at  a 
time  when  there  could  not  be  any  great  difficulty 
in   determining   definitely,  by   comparing   him 


and  his  photograph  with  the  photograph  in 
the  1899  record;  whether  he  was  the  proper 
claimant  to  the  said  1899  record.  He  departed 
in  1904  on  the  affidavits  of  identity  as  was  cus- 
tomary at  that  time.  In  his  said  affidavit  dated 
Oct.  5,  1904,  he  sets  forth,  in  substance,  that  he 
was  born  in  San  Francisco  in  1876  and  was 
taken  to  China  by  his  father  Lee  Tuck  Ng  and 
his  mother  Mah  Shee  in  1882,  where  he  re- 
mained until  Nov.  10,  1898,  returning  on  the 
Belgic  as  #162  and  was  landed  as  a  native 
March  2,  1899,  by  John  P.  Jackson,  Collector 
of  the  port,  and  that  there  is  now  on  file  in  the 
''Chinese  Bureau"  of  this  port  (San  Fran- 
cisco) all  affidavits  and  proofs  and  decision  of 
Collector  Jackson  ordering  his  landing  March  2, 
1899;  that  he  is  now  going  on  a  temporarv 
visit  to  China  and  makes  this  affidavit  in  dupli- 
cate and  appends  thereto  the  affidavit  of  Henry 
C.  Dibble,  who  was  his  attornev  and  attended  to 
his  case  in  1898-1899.  His  affidavit  was  signed 
by  him  in  English  and  attached  thereto  is  his 
photos:raph,  which  is  conceded  to  be  the  photo- 
granh  of  the  father  of  this  applicant. 

There  is  also  annexed  to  the  affidavit  just 
mentioned  the  affidavit  of  Henry  C.  Dibble  the 
attorney  above  mentioned,  executed  before  the 
same  notary  and  bearing  the  same  date.  At- 
torney Dibble  in  this  affidavit  states : 

'That  he  was  the  attorney  who  attended  the 
case  of  Lee  Hing  #162  ex  ss  Belgic  Nov.  1898; 
that  some  considerable  time  after  the  steamer 
arrived  affiant  was  employed  by  Ching  Goy 
Lang,  a  well  known  merchant  and  property 
owner  in  Chinatown  whose  wife,  Lee  See  Moy, 
is  the  sister,  as  the  records  show,  of  said  Lee 
Hing,  whose  photograph  is  annexed  to  the  pre- 
ceding affidavit  of  said  Lee  Hing. 


Affiant  further  states  that  said  Lee  Hing 
was  landed  by  the  Collector,  James  P.  Jackson, 
March  2,  1899,  as  a  native;  and  affiant  now 
identifies  said  Lee  Hing  whose  photograph  is 
annexed  to  the  preceding  affidavit,  as  aforesaid, 
as  the  same  person  who  was  so  landed  by  Col- 
lector Jackson  as  a  native  March  2,  1899.' 

As  stated  above,  the  two  affidavits  referred  to 
were  executed  on  the  same  day  and  before  the 
same  notary  public,  and  Attorney  Dibble  posi- 
tively identified  the  father  of  this  applicant 
as  the  person  he  represented  and  who  was 
landed  in  1899.  It  is  not  disputed  that  the 
father  of  this  applicant  is  the  same  person  wlio 
departed  in  1904  on  the  above  mentioned  affi- 
davits. 

The  father  of  this  applicant  returned  from 
the  said  1904  trip  in  May  1906,  and  his  case 
was  assigned  to  inspector  Gassaway  for  investi- 
gation, who  reported:  'I  have  compared  the 
enclosed  photograph  with  that  on  file  in  his 
previous  landing  and  find  them  to  be  one  and 
the  same  person'.  This  report  is  attached  to 
the  departing  affidavit  of  1904  which  contained 
the  conceded  photograph  of  the  father  of  this 
applicant.  The  photograph  'on  file  in  his  pre- 
vious landing'  must  have  been  the  photograph 
attached  to  the  1898-1899  record,  as  above  set 
forth,  as  this  was  his  first  and  only  'previous 
landing'.  Thus  the  father  of  this  applicant  was 
positively  identified  by  his  attorney  prior  to 
his  departure  in  1904,  and  by  a  Chinese  in- 
spector on  his  return  from  that  trip  in  1906,  as 
the  same  person  who  was  landed  in  1899. 

After  his  return  in  1906  he  spent  several 
years  in  and  around  San  Francisco  and  about 
1910  he  went  to  Boston  where  he  remained  until 
Dec.  1912,  when  he  departed  for  China  after 


having  his  status  preinvestigated,   by  way  of 
Seattle. 

During  the  time  the  father  of  this  applicant 
was  residing  at  Boston  a  second  alleged  Lee 
Hing  appeared  on  the  scene  and  on  April  1, 
1912,  filed  an  application  for  a  return  certificate. 
He  was  briefly  examined  on  the  following  day, 
presented  what  purported  to  be  the  1899  land- 
ing record  claimed  by  the  father  of  this  appli- 
cant, and  eight  days  thereafter,  April  10,  1912, 
departed  for  China,  with  a  return  certificate. 
He  was  represented  in  this  proceeding  by  an 
attorney  of  San  Francisco  who  was  later  in- 
dicted for  wholesale  fraud  in  Chinese  cases. 
The  inspector  who  investigated  the  case  of  this 
second  Lee  Hing  says  he  is  the  same  man  whose 
photographs  appear  in  the  duplicate  record  on 
file.  But  when  the  father  of  this  applicant 
applied  for  a  return  certificate  in  Oct.  1912, 
at  Boston  and  filed  affidavits  which  referred  to 
his  1899  records  on  file  at  the  port  of  San  Fran- 
cisco inspector  Lorenzon  reported,  Nov.  16, 
1912,  that  'the  prior  landing  papers  cannot  be 
located.' 

,  Apparently  it  was  not  until  1915  that  the 
1899  landing  records  again  came  to  light.  In 
the  meantime  the  second  alleged  Lee  Hing  re- 
turned from  China  (1913)  and  w^as  immediately 
landed.  No  statement  was  taken  from  him  ex- 
(^ept  the  brief  form  statement  on  the  boat.  Four 
days  after  his  arrival  he  was  in  possession  of  a 
certificate  of  identity.  The  extreme  haste  in 
disposing  of  his  case,  both  at  the  time  of  his 
departure  and  return,  even  smacks  of  suspicion. 
He  left  his  old  haunts,  and  after  considerable 
effort  on  the  part  of  the  immigration  officials  in 
1915  he  was  located  in  San  Angelo,  Texas,  in 
the  interior  of  the  state  and  away  from  the  main 
lines  of  travel.  Previous  to  this  time  he  had 
never  testified  concerning  his  status  except  in  a 


very  brief  and  perfunctory  sort  of  way,  but  in 
1915  he  was  examined  at  considerable  length  by 
inspector  Munster  at  El  Paso,  Texas,  and  we 
believe  that  this  examination  shows  conclusi\/ely 
that  he  is  an  imposter.  We  need  not  review 
this  evidence  but  if  the  department  desires  to 
pursue  the  matter  further  we  call  attention  to 
the  report  of  inspector  Munster  dated  Jan.  5, 
1915  (S.  F.  file  12020/1481). 

Both  of  the  claimants  to  the  1899  record  were 
arrested  on  departmental  warrants  in  1915  and 
after  taking  considerable  testimony  and  an  ex- 
haustive investigation,  the  Assistant  Secretary 
of  Labor  Aue:.  3,  1916,  ordered  both  warrants 
canceled,  stating:  ^I  regard  the  claim  of  both 
men  as  doubtful,  but  am  not  satisfied  as  to 
whether  he  is  in  the  United  States  in  violation 
of  law'.  We  believe  if  the  matters  herein 
pointed  out  had  been  called  to  the  attention  of 
the  Asst.  Secretary  at  that  time,  he  would  have 
been  satisfied  beyond  any  reasonable  doubt  that 
the  father  of  this  applicant  was  the  rightful 
claimant  to  the  1899  landing ,  record. 

The  principal  contention  raised  against  his 
claim  to  the  1899  record  was  based  upon  a 
comparison  of  his  photograph  with  the  photo- 
graphs on  the  1899  affidavits  of  which  enlarged 
copies  were  made  and  filed  in  the  case.  It  is 
well  known  that  comparison  of  photographs 
taken  at  different  times  with  many  years 
elapsing,  and  some  of  them  years  ago  when 
photographs  could  scarcely  be  called  a  likeness 
of  the  person  thev  were  supposed  to  represent, 
furnish  no  infallible  proof  in  determining  the 
question  of  identity,  and  absolute  reliance  can- 
not be  placed  on  such  comparisons.  It  has  often 
come  to  our  notice  that  Chinese  persons  have 
considerable  difficulty  in  identifying  old  photo- 
graphs of  themselves  even  where  there  is  no  dis- 
pute as  to  the  identity. 
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The  photograph  on  the  1899  affidavit  may 
be  that  of  the  father  of  this  applicant  but  from 
what  happened  to  this  1899  record,  as  herein- 
before pointed  out,  it  is  a  justifiable  suspicion 
that  the  photographs  may  have  been  changed. 
Of  course,  a  person  engaged  in  a  matter  of 
this  kind  would  spare  no  effort  to  make  the 
document  appear  genuine  and  above  suspicion 
and  it  would  be  difficult  to  detect,  but  at  least 
two  of  the  photographs  in  the  1899  record  show 
indications  that  they  may  have  been  tampered 
with.  The  paper  around  the  photographs  is 
somewhat  wrinkled  and  smeared  up  in  an  un- 
usual way.  This  suspicion  is  further  strength- 
ened by  the  fact  that  an  inspector  in  1906 
identified  the  photographs  on  the  1899  record 
as  that  of  the  father  of  this  applicant,  although 
we  fail  to  note  any  particular  resemblance  be- 
tween his  later  photographs  and  the  ones  now 
appearing  on  said  affidavit. 


Point  of  Law. 

It  is  not  disputed  that  the  father  of  this 
applicant  was  admitted  as  a  native  born  citi- 
zen of  the  United  States  in  1906.  His  status 
was  adjudicated  at  that  time.  His  status  as  a 
native  was  again  adjudicated  in  1912  when  a 
return  certificate  was  issued  to  him,  and  he  was 
admitted  as  a  citizen  on  his  return  to  this 
country  in  1915.  Thereafter,  in  1915,  it  de- 
veloped that  there  were  two  claimants  to  the 
same  landing  record  of  1899,  the  father  of  this 
applicant  being  one  of  them.  Both  claimants 
to  this  record  were  arrested  on  departmental 
warrants  and  after  an  exhaustive  investigation, 
the  Asst.  Secretary  of  Labor  August  3,  1916, 
canceled  the  warrants  and  in  so  doing  stated 
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that  he  was  not  satisfied  that  either  of  the 
claimants  were  in  the  United  States  in  viola- 
tion of  law.  Thereafter,  and  on  the  7th  day 
of  Sept.  1916,  there  was  issued  to  the  father 
of  this  applicant  a  certificate  of  identity  No. 
23775  showing  that  he  was  admitted  as  a  native. 
This  certificate  among-  other  things,  sets  forth 
that  'This  is  to  certify  that  the  person  named 
and  described  on  the  reverse  side  hereof  has 
been  legally  admitted  to  the  United  States  as 
of  the  status  indicated,  whereof  satisfactory 
proof  has  been  submitted'. 

This  certificate  stands  as  the  last  official  action 
of  the  Department  of  Labor  defining  the  status 
of  the  father  of  this  applicant.  It  was  issued 
shortly  after  the  completion  of  an  exhaustive 
investigation  of  his  status  and  with  full  knowl- 
edge of  all  the  facts  charged  against  him. 
No  new  evidence  has  been  offered  to  show  that 
the  decision  then  made  was  erroneous,  and 
nothing  has  since  developed  to  change  his 
status.  According  to  the  solemn  adjudication 
of  the  Department  of  Labor  he  is  a  citizen  of 
the  United  States.  So  long  as  the  father  of 
this  applicant  is  permitted  to  remain  in  the 
United  States  of  the  adjudicated  status  of  a 
citizen,  the  executive  officers  of  the  government 
have  no  lawful  power  or  authority  to  deny 
his  children  admission.  The  father  'of  this 
applicant  is  either  a  citizen  or  he  is  not  a  citi- 
zen. He  cannot  be  half  native  born  citizen  and 
half  alien.  He  cannot  be  a  native  born  citizen 
so  far  as  his  own  personal  status  is  concerned 
and  an  alien  so  far  as  his  children  are  con- 
cerned. So  far  as  the  aiudications  of  the  de- 
partment are  concerned  he  is  a  citizen  and  the 
executive  officers  of  the  government  have  no 
further  iurisdiction  to  adjudicate  his  status,  or 
review  the  former  decision.  That  decision  is 
final  and  binding  upon  the  department  imtil  it 
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is  reversed  and  set  aside  through  judicial  pro- 
ceedings as  provided  by  law.  (Ng  Fung  Ho 
et  al.  V.  White,  259  U.  S.  276,  decided  May  29, 
1922). 

If  the  executive  officers  believe  that  the  de- 
cision holding  the  father  of  this  applicant  to 
be  a  citizen  is  erroneous,  the  stature  provides 
a  remedy  for  proceeding  against  him.  Where 
such  valuable  rights  as  citizenship  are  involved 
the  matter  should  be  approached  in  a  fair  and 
orderly  manner  and  in  strict  conformity  with 
law.  The  board  of  special  inquiry  appears  to 
have  proceeded  on  the  erroneous  theory  that 
it  is  the  duty  of  this  applicant  to  establish  anew 
and  to  their  satisfaction  that  his  father  is 
a  citizen,  when  under  the  conditions  existing 
in  this  case,  the  burden  is  upon  the  govern- 
ment to  overcome  the  prior  adjudication  and 
certificate  of  identity  by  evidence  which  the 
court  considers  competent.  No  such  evidence 
nor  any  new  evidence  has  been  offered  by  the 
government.  (Wong  Yee  Toon  v.  Stump,  147 
C.  C.  A.  200-233  Fed.  194;  Ng  Fung  Ho  et  al 
V.  White  C.  C.  A.  266  Fed.  765;  Moy  Nom 
249  Fed.  772.) 

Apparently,  the  immigration  officials  seek  to 
shift  that  burden  not  onto  the  person  whose 
citizenship  is  directly  in  issue,  but  onto  a  third 
person  who  would  not  even  be  a  party  to  a 
proper  and  lawful  proceeding  to  determine 
that  question,  and  require  him  to  establish  in 
a  collateral  proceeding  a  fact  which  the  de- 
partment has  already  adjudicated  in  his  favor 
and  which,  if  still  in  doubt,  should  be  determ- 
ined through  a  direct,  judicial  proceeding  in- 
stituted hj  the  government  against  the  party 
whose  citizenship  is  questioned.  Certainly  the 
executive  officers  of  the  government  would  not 
be  free  from  criticism  if  they  were  to  assume 
the  power  to   exclude   this   applicant   through 
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and  on  failure  to  properly  execute  the  law. 
The  citizenship  of  this  applicant  is  not  in  ques- 
tion. He  is  a  minor,  coming  to  his  father  in 
this  country  and  the  relationship  is  not  dis- 
puted. His  citizenship  is  fixed  by  statute  to  be 
that  of  his  father.  Of  course,  we  are  not  here 
dealing-  with  the  citizenship  of  an  applicant 
whose  father  has  no  adjudicated  status  and 
who  is  without  the  jurisdiction  of  the  United 
States  and  cannot  be  proceeded  against  judi- 
cially. 

The  executive  officers  doubtless  fully  realize 
that  it  would  be  futile  upon  the  facts  appear- 
ing in  the  record,  the  prior  adjudication,  cer- 
tificate of  identity,  and  the  statement  of  the 
Assistant  Secretary  of  Labor  that  he  was  not 
satisfied  that  this  man  is  in  the  United  States 
in  violation  of  law,  to  institute  judicial  pro- 
ceedings against  him,  and  the  situation  would 
be  no  more  favorable  to  the  government,  if  this 
appeal  were  dismissed  and  the  applicant  forced 
to  resort  to  habeas  corpus  proceedings." 


Argument. 

The  decision  of  the  lower  court  states,  first,  that 
there  was  no  unfairness  in  the  hearing  accorded 
the  applicant  for  the  reason  that  the  record  dis- 
closed a  serious  discrepancy  sufficient  to  raise  a 
conflict  in  the  evidence  and  that  the  question  of 
fact  involved  was  essentially  one  for  the  determ- 
ination of  the  board  of  special  inquiry  and  this 
prevented  a  review  of  the  case  by  the  court,  and, 
secondly,  that  the  applicant  was  not  entitled  to 
have   his    claim    to    citizenship    determined    by    a 
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judicial  trial  because  he  was  in  legal  contempla- 
tion without  our  borders  seeking  to  get  in  as  dis- 
tinguished from  one  lawfully  within  our  borders 
defending  his  legal  right  to  remain,  citing  cases 
White  V.  Chan  Wy  Sheung,  270  Fed.  764;  Chin 
Yow  Y.  U.  S.,  208  U.  S.  8;  U.  S.  v.  Ju  Toy,  198 
U.  S.  253;  Tang  Tun  v.  Edsell,  223  U.  S.  673; 
and  Ng  Fung  Ho  v.  White,  259  IT.  S.  276. 

The  discrepancy  referred  to  relates  to  a  photo- 
graph appearing  on  pages  5  and  10  of  Exhibit 
''C"  with  that  of  the  father  of  the  applicant  ap- 
pearing on  page  26,  Exhibit  ''B".  It  is  not  con- 
tended that  the  applicant  has  been  denied  an  op- 
portunity to  fully  present  his  evidence  but  it  is 
claimed  that  the  evidence  has  not  been  fairly  and 
impartially  considered  and  for  that  reason  a  fair 
trial  has  been  denied  the  applicant,  and  it  was  an 
abuse  of  discretion  to  deny  him  entry.  This  is 
forcibly  illustrated  by  the  fact  that  the  denial 
is  based  solely  on  the  question  of  a  difference  in 
photographs.  The  record  and  the  photographs  in 
question  were  before  the  Secretary  of  Labor  in 
1916  and  he  then  stated  that  he  could  not  say 
that  the  father  of  the  applicant  was  in  the  country 
unlawfully.  There  is  no  doubt  that  he  had  in 
mind  at  that  time  the  knowledge  that  many 
photographs  in  the  Chinese  records  reposing  in 
the  files  at  Angel  Island  were  changed  surrepti- 
tiously and  unlawfully  by  venal  clerks  working  in 
conjimction   with   attorneys   practicing   before  the 
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Department.  At  the  investigation  held  at  Angel 
Island  in  the  years  1915  and  1916  it  was  disclosed 
that  many  photographs  had  been  changed  on  the 
records  and  resulted  in  the  return  of  indictments, 
prosecutions,  and  convictions  for  this  violation 
of  the  law.  This  is  a  fact  of  public  record.  Not 
only  were  photographs  changed  on  the  records  on 
file  at  the  Angel  Island  immigration  station,  but 
they  were  also  changed  on  the  records  on  file  in 
the  office  of  the  Clerk  in  the  United  States  Dis- 
trict Court.  In  a  recent  case  tried  in  the  United 
States  'District  Court  for  the  Northern  District 
of  California,  First  Division,  No.  17657,  Lee  Foo 
and  Lee  Wing,  it  was  proven  conclusively  that  the 
photograph  of  the  original  claimant  of  the  record 
was  abstracted  and  a  new  photograph  substituted 
therefor.  The  claimant  of  the  record  in  that  in- 
stance proved  that  he  was  the  man  referred  to  in 
the  record  and  that  there  had  been  a  substitution 
of  photographs.  Certainly,  photographs  are  not 
the  best  evidence  of  the  ownership  of  the  record. 
There  are  many  ways  in  which  a  photograph  might 
become  detached,  lost  or  changed. 

This  point  was  recently  discussed  in  the  case 
of  Ex  Parte  Chin  Yoke  Hing  decided  June  29, 
1923,  No.  2896,  District  Court  D.  Massachusetts, 
Weekly  Advance  Sheets,  Federal  Reporter,  Octo- 
ber 11,  1923,  Vol.  291,  No.  1,  pages  274-277,  the 
decision  being  in  part  as  follows: 

''Brewster,     District     Judge.       Chin     Yoke 
Hing  has  applied  for  admission  as  the  son  of 
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Chin  Bing  Len,  who  claims  to  be  an  American 
citizen.  The  relationship  between  the  appli- 
cant and  his  alleged  father  has  been  estab- 
lished to  the  satisfaction  of  the  authorities, 
but  the  citizenship  of  the  father  is  questioned. 
In  1900  two  brothers,  Chin  Yuck  Suey  and 
Chin  Bing  Len,  were  arrested  at  Malone,  N. 
Y.,  charged  with  unlawful  entry  into  the 
United  States,  and  after  a  hearing  before 
Commissioner  Paddock  they  w^ere  adjudged 
to  be  citizens  of  the  United  States.  They 
were  discharged  and  the  commissioner  issued 
to  each  a  certificate  of  judgment.  There  was 
evidence  tending  to  show  that  a  photograph 
of  the  defendant,  named  therein,  was  attached 
to  each  certificate  by  the  commissioner  when 
it  was  issued.  The  father  presents  the  cer- 
tificate issued  to  Chin  Binc^  Len.  From  an 
inspection  of  it,  it  is  obvious  that  the  at- 
tached photograph  has  been  placed  on  the 
document  since  it  was  issued  and  there  are 
indications  that  the  photosrraph  has  been  sub- 
stituted for  another.     *     *     * 

I  am  of  the  opinion,  therefore,  that  in  this 
case,  as  in  the  earlier  case  of  Chin  Len  the 
identity  has  been  established  by  overwhelming 
and  uncontradicted  evidence,  and  that  the  ex- 
cluding decision  has  no  tangible  basis  on 
which  to  rest,  and  is  therefore  without  au- 
thority of  law.  The  fact  that  another  photo- 
graph has  been  attached  since  the  trial  in 
1900  would  not  necessarily  be  fatal.  The 
original  photograph  may  have  become  acci- 
dentally detached  and  another  substituted  in 
its  place  several  years  ago,  in  which  case 
the  testimony  of  Chin  Bing  Len  would  not  be 
sufficiently  wide  of  the  mnrk  to  whollv  dis- 
credit his  evidence.  The  discrepancies  in  his 
statements  can  readily  be  accounted  for  by  his 
condition  at  the  time  of  the  hearing.  It  does 
not  seem  to  me  that  the  presumption  to  which 
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Chin  Bing  Len  is  entitled  under  the  decision 
above  cited  has  been  overcome  by  the  infer- 
ence which  the  department  has  seen  fit  to 
draw  from  these  discrepancies.  The  petition 
for  a  writ  of  habeas  corpus  should  be  allowed, 
and  the  writ  may  issue." 

In  the  case  of  Lee  Foo  and  Lee  Wing,  supra, 
it  developed  from  the  evidence  adduced  that  a 
substitution  of  photographs  had  been  made.  If, 
however,  the  applicants  had  been  denied  a  hear- 
ing on  the  question  of  their  father's  citizenship 
they  would  have  lost  the  valuable  right  that  at- 
taches to  American  citizenship. 

It  is  Yery  significant  that  when  the   father   of 
this  applicant  applied   for  a  return  certificate  in 
1912  and  filed  affidavits  with  respect  to  his  1899 
record,   the   inspector   in   charge   at   Angel    Island 
stated  that  the  ''prior  landing  papers   cannot  be 
located".     It  is   quite   evident    that   these   papers 
were  removed  from  Angel  Island.     It  was  devel- 
oped at  the  trial  of  the  defendants  charged  with 
mutilation  of  public  records  at  Angel  Island  that 
they  would  take  the  record  from  Angel  Island  to 
some    San    Francisco    office    and    there    make    the 
substitution  of  pictures  or  whatever  changes  they 
desired  in  the  records  and  later  return  the  record 
to  Angel  Island.    This  was  evidently  done  with  the 
record  in  this  case. 

It  is  further  very  significant  that  the  inspector 
who  examined  the  father  of  the  applicant  on  his 
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return  from  China  May  31,  1906,  stated  as  fol- 
lows: 

^'I  have  compared  the  enclosed  photograph 
with  that  on  file  in  his  previous  landing  and 
find  them  to  be  one  and  the  same  person," 

which  clearly  indicates  that  the  record  had  been 
tampered  with  at  some  time  subsequent  to  May, 
1906. 

In  addition  to  that  is  the  positive  statement  of 
a  reputable  lawyer,  Henry  C.  Dibble,  who  made 
an  affidavit  at  the  time  of  the  father's  departure 
in  1904,  Exhibit  ''B",  page  4,  to  the  effect  that  the 
person  in  whose  behalf  it  was  made  was  the  same 
Lee  Hing  w^ho  was  #162  returning  on  the  ss 
"Belgic"  November,  1898,  and  who  was  the  same 
person  he  represented  at  that  time. 

After  the  arrest  of  the  father  of  this  applicant 
and  the  other  claimant  of  the  record  in  the  year 
1915  and  upon  consideration  of  all  the  facts,  the 
Secretary  of  Labor,  the  deciding  authority,  can- 
celed both  warrants  of  arrest  and  refused  to  issue 
warrants  of  deportation.  After  this  order  finally 
disposing  of  the  matter  by  the  Secretary  of  Labor, 
Lee  Hing,  the  father  of  this  petitioner,  applied  to 
the  immigration  authorities  for  the  issuance  of  a 
certificate  of  identity,  and  certificate  No.  23775 
was  issued  to  him  on  the  7th  day  of  September, 
1916.  Under  Rule  19  of  the  Departmental  Regu- 
lations, the  certificate  is  endorsed  in  part  as  fol- 
lows: 
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''This  is  to  certify  that  the  person  named 
and  described  on  the  reverse  side  hereof,  has 
been  regularly  admitted  to  the  United  States 
as  of  the  status  indicated,  whereof  satisfac- 
tory proof  has  been  submitted    *     *     *" 

The  concluding  clause  of  Subdivision  5,  Rule  19, 
is  as  follows: 

u*  *  *  or  if  at  any  time  it  should  de- 
velop that  such  certificate  has  been  obtained 
by  fraud,  the  certificate  shall  be  taken  up  and 
forwarded  to  the  Bureau  of  Immigration, 
with  report  of  the  circumstances,  for  decision 
whether  it  shall  be  canceled." 

No  fraud  has  since  been  discovered  and  the 
certificate  remains  uncanceled.  The  Bureau  of 
Immigration  sought  to  have  redecided  by  the  present 
Secretary  of  Labor  the  same  issue,  upon  identically 
the  same  evidence,  that  had  been  considered  and 
decided  differently  by  a  former  encumbent  of  that 
office.  At  the  time  the  former  Secretary  of  Labor 
considered  the  issue,  he  had  before  him  all  the 
evidence,  testimony,  records  and  exhibits  bearing 
upon  the  question,  and  as  hereinabove  stated,  he  can- 
celed the  warrant  of  arrest  against  this  Lee  Hing, 
the  father  of  this  applicant,  holding  that  he  was 
unable  to  conclude  that  he  was  illegally  within  the 
United  States,  or  that  his  claim  of  citizenship  was 
falsely  or  fraudulently  asserted.  The  favorable 
decision  of  Louis  F.  Post,  Assistant  Secretary  of 
Labor,  was  dated  August  3,  1916,  and  is  found  on 
page  166  of  the  deportation  file  in  Exhibit  ''A", 
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while  the  decision  of  Carl  Robe  White,  the  present 
Second  Assistant  Secretary  of  Labor,  is  found  on 
page  46  of  the  admission  file  cantained  in  Exhibit 
*'A".  The  statutory  authority  for  the  decisions  in 
deportation  cases  and  appeals  in  admission  cases 
rests  upon  the  Secretary  of  Labor;  the  Bureau  of 
Immigration  is  one  of  the  bureaus  in  the  Depart- 
ment of  Labor.  On  page  46  of  their  memorandum 
in  the  admission  file,  exhibit  ''A",  they  state: 

"On  this  point,  however,  the  board's  consider- 
ation and  study  of  the  evidence  and  exhibits 
would  seem  to  confirm  the  prior  expressed 
opinions  of  the  Bureau  of  Immigration  that 
the  present  alleged  father  has  not  shown  to  any 
reasonably  convincing  degree  that  he  can  be  the 
original  Lee  Hing. ' ' 

A  similar  situation  was  adjudicated  last  year  in 
Massachusetts,  in  re  Wong  To}^  278  Fed.  562.  In 
that  case  the  relationship  of  father  and  son  was 
established,  but  the  father  was  one  of  two  rival 
claimants  for  the  same  prior  landing  habeas  corpus 
record.  The  immigration  authorities  and  the  Sec- 
retary of  labor  decided  adversely  as  to  Wong  Toy's 
father  and  denied  his  admission.     The  court  held: 

* '  It  seems  clear  that  the  weight  of  the  evidence 
on  the  question  of  the  father's  citizenship  is  in 
his  favor.  This  was  sufficient  to  entitle  the  peti- 
tioner to  a  finding  in  his  favor  on  the  point. 
But  the  immigration  tribunals  apparently  ex- 
acted a  higher  degree  of  proof,  unwarranted 
in  law,  and  on  that  account  refused  admission. 
The  memorandum  of  the  Asst.  Commissioner 
General  says : 
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'The  very  fact  that  experienced  officers  have 
reached  different  conckisions  on  the  point  at 
issue  in  the  case,  and  that  another  party  has 
already  been  admitted  to  the  United  States  as 
being  identical  with  the  person  represented  by 
the  photo  on  court  record  No.  9527  (the  habeas 
corpus  case),  is  evidence  that  there  is  substan- 
tial doubt  as  to  tlie  correctness  of  the  claims 
now  advanced  by  the  present  claimant.  The 
burden  of  proof  is  by  law  placed  upon  the 
applicant,  and  it  is  manifest  that  it  has  not 
been  sustained.' 

In  other  words,  the  petitioner  has  been  held 
to  establish  beyond  "substantial  doubt"  that 
his  father  is  a  citizen.  This  was  plain  and 
fundamental  error  in  law.  It  was  sufficient  if 
the  necessary  facts  were  established  by  a  fair 
preponderance  of  the  evidence. 

Referring  to  a  similar  situation,  the  Supreme 
Court  recentlv  said:  'It  is  better  that  many 
Chinese  immigrants  should  be  improperly  ad- 
mitted than  that  one  naturalized  citizen  of  the 
United  States  should  be  permanently  excluded 
from  this  countrv'.  Kwock  Jan  Fat  v.  Wliite, 
253  U.  S.  454,  40  Sup,  Ct.  566,  64  L.  Ed.  1010. 

On  the  evidence  before  the  immigration  tri- 
bunals the  right  of  the  applicant  to  admission 
was  established.  An  order  will  be  entered  that 
the  writ  issue,  and  uDon  the  return  of  it,  unless 
the  respondent  desires  to  present  further  evi- 
dence, an  order  will  be  entered  that  the  petit- 
ioner be  discharged." 

That    these    prior    adjudications    and    certificate 

should  be  given  great  weight  has  been  repeatedly 

affirmed  by  court   decisions.     In  the  case   of  Liu 

Hop  Fong  V.  U.  S.,  209  U.  S.  453,  the  court  said: 

"certainly  the  certificate  ought  to  be  entitled 
to  some  weight". 
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In  the  case  of  IT.  S.  v.  Horn  Lim,  214  Fed.  456, 

at  page  463,  the  court  said: 

''The  decision  of  his  right  to  enter  was 
presumptively  correct;  and  unless  the  United 
States  shows  persuasively  to  the  contrary,  the 
mere  certificate  of  admission  is  sufficient." 

In  Ex  Parte  Wong  Yee  Toon,  227  Fed  247,  at 

page  251,  the  court  said: 

"Such  a  certificate  imports  at  least  prima 
facie  verity.  It  cannot  be  treated  as  if  it  had 
never  existed.  Some  evidence  must  be  pro- 
duced to  justify  the  immigrant  officials  deny- 
ing to  it  its  usual  and  appropriate  effect." 

And  in  the  same  case  upon  appeal  to  the  Circuit 

Court  of  Appeals,  Wong  Yee  Toon  v.  Stemp,  233 

Fed.  194,  at  page  196  the  court  said: 

''After  the  certificate  is  issued,  it  is  our  view 
that  the  burden  is  cast  upon  the  government, 
in  case  a  proceeding  is  instituted  to  attack 
it,  to  show  by  testimony  which  the  law  recog- 
nizes as  evidence  that  it  should  be  annulled 
before  an  order  for  deportation  is  warranted." 

In  the  case  of  Lui  Hip  Chin  v.  Plummer,  238 

Fed.   763,  this  court  held: 

"But  suspicion  is  not  sufficient  to  justify 
deportation  on  the  ground  that  admission 
was    fraudulently  obtained." 

From  the  foregoing  it  will  be  seen  that  the  Sec- 
retary of  Labor,  notwithstanding  this  alleged  dis- 
crepancy, appearing  in  the  record,  issued  to  Lee 
Hing,  father  of  this  applicant,  the  certificate  affirm- 
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ing  his  citizenship.  The  court  below  in  its  decision 
cites  the  case  of  Chan  Wy  Sheung,  270  Fed.  764, 
as  applicable  to  the  instant  case.  There  is  a  marked 
distinction  to  be  drawn  from  a  consideration  of  both 
cases.  The  evidence  on  which  Chan  Wy  Sheung 
was  excluded  was  discovered  after  the  admission  of 
Chan  Young,  and  his  two  sons,  father  and  brothers, 
respectively,  of  Chan  Wy  Sheung.  One  item  of  that 
evidence  was  that  on  June  2,  1899,  Chan  Young, 
having  just  arrived  from  China,  filed  at  Victoria, 
B.  C,  a  statement  and  declaration  for  registra- 
tion as  a  laborer,  in  which  he  stated  that  he  was 
born  at  Ding  Boy,  Sun  Woy  District  China,  and 
that  his  age  was  twenty-five  years.  Another  item 
was  a  certified  copy  of  the  application  for  a  certifi- 
cate of  residence  made  at  San  Francisco  by  Chin 
Wong,  grandfather  of  the  appellee,  on  April  10, 
1894.  Chin  Wong  therein  deposed  that  he  arrived 
in  the  United  States  at  the  port  of  San  Francisco 
in  May,  1876,  and  his  application  was  accompanied 
by  the  affidavit  of  Chin  Jow,  who  also  said  that  Chin 
Wong  arrived  in  the  United  States  in  May,  1876. 
Upon  this  evidence  the  Board  of  Special  Inquiry 
found  tliat  Chan  Young  could  not  have  been  born 
here  in  1875,  and  that  in  fact  he  was  bom  in  China 
and  obtained  admission  to  the  United  States  by 
fraud.  This  evidence  did  not  come  to  light  until 
the  application  of  Chan  Wy  Sheung  for  admission 
to  the  United  States,  and  upon  this  after-discovered 
evidence,  he  was  denied  admission;  whereas,  in  the 
instant  case  there  has  been  no  newly  discovered  evi- 
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dence  to  alter  the  previous  finding  and  the  record 
stands  the  same  as  when  the  Secretary  of  Labor 
considered  it  in  1916.  It  must  also  be  noted  that 
at  the  time  Chan  Wy  Sheung  applied  for  admission 
and  appealed  to  the  courts  for  relief,  his  father, 
Chan  Young,  was  dead,  and  the  father  could  not 
be  proceeded  against  nor  could  there  have  been  any 
proper  adjudication  of  the  case  in  court  other 
than  on  the  record  evidence.  This  is  not  the  situ- 
ation that  obtains  in  this  case.  The  father  is  within 
the  jurisdiction  of  the  court  and  is  entitled  in  all 
justice  to  have  a  judicial  determination  of  his 
case.  ' 

The  court  also  cites  the  case  of  Ng  Fung  Ho  v. 
White,  259  U.  S.  276.  That  was  a  proceeding  which 
arose  in  this  court  and  originally  affected  five  Chi- 
nese, two  of  whom,  Gin  Sang  Get  and  Gin  Sang 
Mo,  claimed  American  citizenship.  Their  plea  was 
denied  by  this  court,  which  decision  under  the  same 
title  being  reported  in  266  Fed.  769.  These  two 
boys  had  been  landed  as  foreign-born  sons  of  a 
native-born  citizen  through  the  immigration  chan- 
nels and  by  virtue  of  after-discovered  evidence,  the 
Department  of  Labor,  on  administrative  proceed- 
ings, held  that  their  original  admission  had  been 
fraudulent  and  ordered  them  deported,  notwith- 
standing they  had  been  regularly  admitted  by  the 
immigration  authorities  after  full  investigation  and 
certificate  of  identity  had  been  issued  to  them. 
This  court  held  adversely  to  the  appellants.  Certio- 
rari was  applied  for  to  the  Supreme  Court  and  it 
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was  granted.     After  a  full  hearing  the   Supreme 

Court  filed  its  decision  herein  referred  to  on  May  29, 

1922,  the  decision  being  in  part  as  follows : 

"*  *  *  Jurisdiction  in  the  executive  to  order 
deportation  exists  only  if  the  person  arrested 
is  an  alien.  The  claim  of  citizenship  is  thus  a 
denial  of  an  essential  jurisdictional  fact.  The 
situation  bears  some  resemblance  to  that  which 
arises  where  one  against  whom  proceedings  are 
being  taken  under  the  military  law  denies  that 
he  is  in  the  military  service.  It  is  well  settled 
that  in  such  a  case  a  writ  of  habeas  corpus  will 
issue  to  determine  the  status.  Ex  Parte  Reed, 
100  U.  S.  13;  in  re  Grimley,  137  U.  S.  147;  in  re 
Morrissey,  137  U.  S.  157 ;  Johnson  v.  Syre,  158 
U.  S.  109.  Compare  Ex  Parte  Crow  Dog,  109 
U.  S.  556.  If  the  jurisdiction  of  the  Depart- 
ment of  Labor  may  not  be  tested  in  the  courts 
by  means  of  the  writ  of  habeas  corpus,  when  the 
prisoner  claims  citizenship  and  makes  a  show- 
ing that  his  claim  is  not  frivolous,  then  obvi- 
ously deportation  of  a  resident  may  follow  upon 
a  purelv  executive  order  whatever  his  race  or 
place  of  birth.  For  where  there  is  jurisdiction 
a  finding  of  fact  by  the  executive  department 
is  conclusive;  United  States  v.  Ju  Toy,  198  U.  S. 
253;  and  courts  have  no  power  to  interfere  im- 
less  there  was  either  denial  of  a  fair  hearing, 
Chin  Yow  v.  United  States,  208  U.  S.  8,  or  the 
finding  was  not  supported  by  evidence;  Ameri- 
can School  of  Magnetic  Healing  v.  McAnnulty, 
187  U.  S.,  or  there  was  an  application  of  an 
erroneous  rule  of  law,  Gegiow  v.  Uhl,  239  U.  S. 
3.  To  deport  one  who  so  claims  to  be  a  citizen, 
obviouslv  deprives  him  of  liberty,  as  was  pointed 
out  in  Chin  Yow  v.  United  States,  208  U.  S.  8, 
13.  It  may  result  also  in  loss  of  both  property 
and  life,  or  of  all  that  makes  life  worth  living. 
Against  danger  of  such  deprivation  without  the 
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sanction  afforded  by  judicial  proceedings,  the 
Fifth  Amendment  aftords  protection  in  its 
guarantee  of  due  process  of  law.  The  differ- 
ence in  security  of  judicial  over  administrative 
action  has  been  adverted  to  by  this  court.  Com- 
pare United  States  v.  Woo  Jan,  245  U.  S.  552, 
556;  White  v.  Chin  Fong,  253  U.  S.  90,  93. 

It  follows  that  Gin  Sang  Get  and  Gin  Sang 
Mo  are  entitled  to  a  judicial  determination  of 
their  claims  that  they  are  citizens  of  the  United 
States,  but  it  does  not  follow  that  they  should 
be  discharged.  The  practice  indicated  in  Chin 
Yow  V.  United  States,  supra,  and  approved  in 
Kwock  Jan  Fat  v.  White,  253  U.  S.  454,  465, 
should  be  pursued.  Therefore,  as  to  Gin  Sang 
Get  and  Gin  Sang  Mo,  the  judgment  of  the 
C'ircuit  Court  of  Appeals  is  reversed  and  the 
cause  remanded  to  the  District  Court  for  trial 
in  that  court  of  the  question  of  citizenship  and 
for  further  proceedings  in  conformity  with  this 
opinion.  As  to  Ng  Fung  Ho  and  Ng  Yuen 
Shew  the  judgment  of  the  Circiut  Court  of 
Appeals  is  affirmed." 

The  court  below  in  commenting  upon  this  decision 
draws  the  distinction  between  a  person  who  is  with- 
in the  borders  of  our  country  resisting  an  attack 
upon  his  right  of  citizenship  and  one  who  is  theo- 
retically without  our  borders  seeking  admission. 
Here,  we  have  the  situation  of  a  father  within  the 
jurisdiction  of  the  courts,  presenting  a  claim  of  citi- 
zenship that  is  not  frivolous  but  based  upon  a  sub- 
stantial claim,  to-wit,  a  certificate  issued  by  the  De- 
partment of  Labor  affirming  his  citizenship,  and  the 
applicant  w^ho  is  conceded  to  be  his  natural  son  and 
as  such  is  a  citizen  of  the  United  States ;  vet  that  son 
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is  denied  entry  because  of  the  attack  on  the  father's 
citizenship  and  the  father  denied  the  right  to  have 
his  citizenship  judicially  determined.  The  father, 
according  to  the  decision,  has  no  remedy.  Nine  years 
have  elapsed  since  he  was  given  this  certificate  and 
no  action  was  ever  instituted  against  him  or  his 
claims.  He  cannot  institute  any  proceeding  himself 
as  there  is  no  way  he  can  bring  the  matter  into  a 
court  of  the  United  States  except  by  this  method  of 
Habeas  Corpus.  He  is  therefore  in  the  position  of 
one  who  bears  the  credentials  of  citizenship  and  yet 
deprived  of  his  constitutional  right  to  bring  his 
children  to  his  home,  and  the  children  are  deprived 
of  their  citizenship.  In  the  petition  for  the  Writ  of 
Habeas  Corpus  it  is  alleged  that  the  immigration 
officers  were  influenced  in  their  decision  by  the  fact 
that  the  applicant  is  of  the  Chinese  race.  Can  it  be 
said  this  is  not  the  truth?  It  would  be  hard  to  con- 
ceive of  a  white  man  being  treated  in  the  same  man- 
ner. That  the  government  recognizes  the  injustice 
of  this  situation  is  apparent  from  the  decision  ren- 
dered in  the  case  and  to  be  found  on  page  46  of  the 
admission  record  attached  to  Exhibit  A,  which  reads 
as  follows  (italics  volunteered)  : 

"In  the  concluding  paragraph  of  his  brief, 
local  counsel  in  etf  ect  challenges  the  Department 
to  proceed  judicially  against  the  alleged  father, 
statins:  that  it  is  doubtless  realized  that  it 
would  be  futile  upon  the  facts  appearing  in  the 
record,  the  prior  affidavits,  certificate  of  identity 
and  the  statement  of  the  former  Assistant  Sec- 
retarv  of  Labor  that  he  was  not  satisfied  that 
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the  alleged  father  in  this  case  is  in  the  United 
States  in  violation  of  law,  to  institute  such 
action.  The  Board,  in  considering  this  reason 
and  challenge,  feels  that  in  justice  to  the  Gov- 
ernment and  to  the  applicant,  the  course  re- 
ferred to  by  counsel  should  be  taken,  and  that 
the  Commissioner  at  San  Francisco  should  be 
directed  to  institute  proceedings  before  a 
United  States  Commissioner  or  Court,  charging 
an  unlawful  residence  within  the  country.  By 
this  means,  the  question  of  his  nativity  will,  of 
course,  be  finally  and  legally  determined." 

There  are  no  separate  findings  or  conclusions  of 
the  present  Secretary  of  Labor  in  this  case ;  all  that 
he  has  done  in  the  premises  is  to  make  the  following 
endorsement  at  the  bottom  of  the  Bureau's  mem- 
orandum : 

"so  ordered:  (signed)  Robe  Carl  White,  Sec- 
ond Assistant  Secretary." 

From  the  foregoing  it  is  apparent  that  the  Secre- 
tary admits  that  in  justice  to  Lee  Soo  and  his  father 
as  well  as  in  justice  to  the  Government,  the  issue  of 
citizenship,  in  view  of  the  circumstances  in  this 
case,  should  be  decided  in  court.  The  recommenda- 
tion concludes: 

"*  *  *  The  Board's  final  recommendation 
now,  is  that  this  appeal  be  dismissed,  anticipat- 
ing that  the  matter  would  then  be  thrown  into 
court,  and  that  also,  the  Commissioner  at  San 
Francisco  be  instructed  to  have  a  warrant 
sworn  out  for  the  alleged  father  before  some 
United  States  Commissioner    *    *    *." 
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It  might  be  appropriate  to  here  call  attention  to 

the  case  of  Tsoi  Sim  v.  United  States,  U.  S.  C.  C.  A. 

9th  Cir.,  May  5,  1902,  116  Fed.  Rep.  page  920,  in 

which  it  was  stated  as  follows: 

^'One  of  the  cardinal  rules  as  to  the  inter- 
pretation of  the  statutes  is  that  they  should  re- 
ceive a  sensible  construction.  'All  laws  should 
receive  a  sensible  construction'.  General  terms 
should  be  so  limited  in  their  application  as  not 
to  lead  to  injustice,  oppression,  or  an  absurd 
consequence.  It  will  always  therefore,  be  pre- 
sumed that  the  legislature  intended  exceptions 
to  its  language,  which  would  avoid  results  of 
this  character.  The  reason  of  law  should  pre- 
vail over  the  letter." 

We  submit  that  to  avoid  an  absurdity,  the  decision 
of  the  lower  court  should  be  reversed  with  direction 
to  issue  the  writ  as  prayed  for  so  that  this  applicant 
may  have  a  judicial  trial  as  to  his  citizenship. 

Dated,  San  Francisco, 
November  7,  1923. 

Respectfully   submitted, 

Joseph  P.  Fallon, 

Attorney  for  Appellant. 
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STATEMENT  OF  FACTS. 

We  adopt  the  statement  of  facts  preceding  the 
opinion  rendered  by  the  Honorable  United  States 
District  Judge  Van  Fleet  in  the  above-entitled  case ; 
they  are  as  follows : 

''Lee  Soo,  admittedly  born  in  China,  applied 
for  admission  at  the  port  of  San  Francisco,  as 
a  son  of  one  Lee  Hing,  also  known  as  Lee  Good 
Ming,  alleged  to  be  a  native-born  citizen  of  the 
United  States,  in  the  right  given  such  an  appli- 
cant hj  ^ec.  1993,  R.  S.    His  application  was 


denied  by  tlie  Immigration  Authorities  and 
upon  appeal  to  the  Secretary  of  Labor  the  de- 
cision of  the  Board  of  Special  Inquiry  was  af- 
firmed and  the  appeal  dismissed.  Thereupon 
the  present  petition  for  habeas  corpus  to  release 
the  applicant  from  custody  by  the  Immigration 
Authorities,  in  which  he  is  held,  was  filed  in  his 
behalf.  The  petition  is  very  general,  consisting 
largely  of  allegations  of  conclusions,  but  by 
stipulation  in  open  court  the  entire  immigration 
records  and  files  involved  in  the  application 
were  introduced  as  an  amendment  and  supple- 
ment to  the  petition  to  which  petition,  as  thus 
amended,  the  Government  has  demurred  gener- 
ally upon  the  ground  that  it  presents  no  case  in 
law  or  fact  warranting  the  issuance  of  the  writ. 

The  finding  against  the  petitioner  was  based 
upon  the  conclusion  reached  by  the  Immigra- 
tion Authorities  that  petitioner  had  failed  to 
sustain  the  burden  resting  upon  him  of  estab- 
lishing the  facts  which  would  fix  his  status  as 
that  of  a  citizen  of  the  United  States  under  Sec- 
tion 1993  aforesaid;  that  is,  while  the  Govern- 
ment did  not  seek  to  controvert  the  alleged  fact 
that  petitioner  was  the  son  of  the  Lee  Hing 
above  described  the  conclusion  was  reached  that 
the  evidence  was  insufficient  to  show  that  the 
latter  was  as  claimed  a  native-born  citizen  of 
the  United  States  and  that  consequently  the 
rights  assumed  by  petitioner  as  resulting  from 
his  relationship  to  the  latter  must  fall  to  the 
ground.  This  conclusion  resulted  from  the  dis- 
closure of  the  immigration  records,  made  a  part 
of  the  petition,  that  petitioner's  alleged  father 
had  gotten  his  lines  crossed  and  tangled  up  with 
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another  Lee  Hing,  also  claiming  to  be  a  native- 
born  citizen,  in  a  manner  to  render  it  doubtful 
which  of  the  two,  if  either,  was  such  citizen, 
the  claim  of  both  being  based  partly  at  least  on 
the  same  records. 

The  facts  briefly  stated  are  these:  Petition- 
er's alleged  father,  on  October  5,  1904,  made  an 
affidavit  (XB,  P5)  setting  forth  that  he  was 
born  in  San  Francisco  in  1876  and  was  there- 
after taken  to  China  by  his  father  in  1882, 
where  he  remained  until  1899,  when  he  returned 
to  the  United  States  on  the  SS.  'Belgic,'  hold- 
ing ticket  No.  162,  and  on  March  2,  1899,  was 
duly  landed  as  a  native  by  the  then  Collector  of 
Customs.  This  affidavit  bore  an  endorsement 
showing  that  the  alfiant  thereafter,  on  October 
13,  1904,  departed  from  the  United  States  on 
the  SS.  'Mongolia,'  and  attached  to  the  record 
was  an  affidavit  of  one  Henry  C.  Dibble,  an  at- 
torney (XB,  P4),  to  the  effect  that  the  person 
in  whose  behalf  it  was  made  was  the  same  Lee 
Hing,  who  was  No.  162,  returning  on  SS.  'Bel- 
gic, '  November,  1898 — who  affiant  claims  he  rep- 
resented at  that  time.  This  Lee  Hing  returned 
to  this  country  on  the  SS.  'Manchuria"  3, 
1906  (XB,  P3),  and  was  landed  the  following 
day  by  the  then  Commissioner.  On  this  latter 
occasion  one  Inspector  Gassaway,  on  May  13, 
1906,  made  a  report  to  the  inspector  in  charge 
of  the  Chinese  Bureau  that :  '  In  re  case  of  Lee 
Hing,  No.  64— "Manchuria,"  May  13,  1906.  I 
have  compared  the  enclosed  photograph  with 
that  in  file  in  his  previous  landing  and  find  them 
to  be  one  and  the  same  person.'  It  appears, 
however,  from  a  comparison  of  the  photograph 


of  this  Lee  Hing,  appearing  at  page  5  of  Ex- 
hibit 'B,'  that  the  pohtograph  attached  to  pages 
5  and  12  of  Exhibit  'C  (being  the  photograph 
of  the  person  previously  admitted  as  No.  162  on 
the  SS.  'Belgic')  was  quite  evidently  that  of  a 
wholly  different  person.  It  further  appeared 
that  Lee  Hing,  the  alleged  father  of  the  peti- 
tioner, subsequently  made  an  application  on 
October  21,  1912  (XB,  P24),  to  the  Commis- 
sioner of  Immgiration  at  Boston,  Massachusetts, 
for  a  Native's  Return  Certificate,  Form  430, 
which  was  thereafter  granted  by  the  Commis- 
sioner of  Immigration  at  Seattle,  Washington, 
November  8,  1912,  and  that  he  departed  from 
the  latter  port  on  the  SS.  'Minnesota,'  Decem- 
ber 16,  1912;  that  he  thereafter  returned 
through  the  port  of  San  Francisco  on  the  SS. 
'Mongolia,'  June  1,  1915,  and  was  admitted  as  a 
returning  citizen  (XB,  P25),  his  photograph  as 
he  appeared  at  the  latter  date,  appearing  at 
page  26,  Exhibit  'B.'  But  the  record  also  dis- 
closes that  on  April  1,  1912,  another  Lee  Hing 
(known  also  as  Lee  Ging  Sing)  made  an  appli- 
cation to  the  Commissioner  at  San  Francisco 
for  a  Native's  Return  Certificate,  Form  430 
(XC,  P35),  which  was  granted  and  he  departed 
for  China  on  the  SS.  'Mongolia,'  April  10,  1912. 
He  returned  on  the  SS.  'Mongolia'  April  22, 
1913,  and  was  duly  admitted  on  his  certificate, 
as  a  native  (XC,  P36).  This  latter  Lee  Hing 
claimed  to  be  the  Lee  Hing  who  had  been  ad- 
mitted as  No.  162  on  the  'Belgic,'  November, 
1918;  and  comparison  of  the  photograph  ap- 
pearing on  pages  5  and  12  of  Exhibit  'C  with 
that  appearing  on  the  application  for  a  return 
certificate,  (XC,  P35),  and  the  photograph  ap- 


pearing  at  page  37  of  the  same  record  tends 
strongly  to  confirm  the  correctness  of  his  claim 
that  he  was  the  Lee  Hing  who  was  previously 
admitted  as  a  native  on  March  2,  1899,  by  the 
then  Collector  of  Customs. 

From  these  facts  it  was  deduced  and  found 
by  the  Board  of  Special  Inquiry  that  this  last- 
mentioned  record  of  1898  did  not  refer  to  the 
father  of  the  petitioner  and  it  was  accordingly 
found  by  them  that  the  record  did  not  sustain 
petitioner's  contention  as  to  the  fact  of  his 
father's  citizenship  and  the  judgment  of  exclu- 
sion followed."     (Transcript,  P.  14-18.) 

Other  facts  necessary  to  consider  are  as  follows: 
Lee  Hing  identifies  both  photographs  contained  in 
the  1899  record  found  in  Ex.  C,  p.  5  and  12  (en- 
larged photograph  No.  1),  Deportation  file  Ex.  A, 
p.  13  and  p.  80,  and  also  the  photograph  accompany- 
ing affidavit  of  October  5,  1904,  found  in  Ex.  B,  p. 
5,  enlarged  photograph  No.  3,  as  true  photographs 
of  himself.  Deportation  file  Ex.  A,  p.  14  and  80. 
This  identification,  therefore,  precludes  all  possible 
claim  by  appellant  that  the  photographs  in  the  rec- 
ord of  the  Lee  Hing  landed  from  the  steamer  Belgic 
in  1899,  were  altered  or  changed.  It  is  also  appar- 
ent from  an  examination  of  the  photographs  alleged 
to  be  photographs  of  the  same  person  taken  five 
years  apart  that  under  no  possibility  could  the  two 
photographs  represent  one  and  the  same  person,  and 
the  claim  of  the  applicant's  father,  Lee  Hing,  to  the 
1898  record  by  his  own  testimony  falls  to  the  ground. 
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An  additional  circumstance  wliicli  from  the  testi- 
mony of  Lee  Hing  disproves  his  claim  to  the  1898 
record  is  found  in  this  that  Lee  Hing  claims  to  have 
been  married  in  1898,  Deportation  file  Ex.  A,  p.  80, 
and  claims  to  have  been  at  that  time  the  father  of 
an  infant  boy,  Admission  file  Ex.  A,  p.  17 ;  whereas 
the  1898  applicant  testified  at  the  time  of  his  admis- 
sion that  he  was  not  married.  Ex.  E,  p.  16  and  Ex. 
C,  p.  25.  The  present  Lee  Hing  on  being  questioned 
with  reference  to  the  statement  last  above  referred 
to,  found  in  the  1898  record,  replied:  "I  was  mar- 
ried then.  I  don't  know  what  I  said  before."  De- 
portation file  Ex.  A,  p.  81. 

A  further  material  discrepancy  is  found  in  the 
fact  that  the  Lee  Hing  landed  in  1898  testified  that 
his  father  was  somewhere  in  the  interior  of  the 
United  States.  Ex.  C,  p.  24,  whereas  the  present 
Lee  Hing  claims  that  his  father  died  in  China  in 
K.S.  17  or  18  (which  would  be  prior  to  the  arrival 
of  Lee  Hing  in  1898,  K.S.  24)  Deportation  file  Ex. 
A,  p.  79. 

Much  reliance  is  placed  upon  the  finding  of  As- 
sistant Secretary  of  Labor  Post  in  the  deportation 
case  against  Lee  Hing,  the  father  of  claimant  for 
admission,  which  finding  is  in  the  following  lan- 
guage : 


''DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary 
Washington. 

53947-22  August  3,  1916. 

In  re  LEE  YOOK  MING  and  LEE  GEN 

SING,  both  claiming  to  be  Lee  Hing,  who 
was  admitted  as  a  citizen  in  1898-99. 

Memorandum    for    THE     COMMISSIONER 
GENERAL: 

Upon  review  of  all  the  Bureau  and  Depart- 
mental memoranda  in  these  cases,  I  regard  the 
claims  of  both  men  as  doubtful,  but  am  not  sat- 
isfied as  to  either  that  he  is  in  the  United  States 
in  violation  of  law.  The  Bureau's  recommend- 
ation as  to  LEE  GEN  SING  in  Second  Supple- 
mental Memoranda  (July  28,  1916),  is  there- 
fore approved,  but  the  recommendation  as  to 
LEE  YOOK  MING  is  disapproved. 

Although  the  latter 's  resemblance  to  Lee 
King's  photo  of  1898-99  (No.  1  of  the  enlarged 
series)  is  less  as  to  the  ear  than  LEE  GEN 
SING'S,  yet  he  was  identified  in  1904  by  the 
attorney  for  Lee  Hing  as  that  identical  person. 
Both  defendants  cannot  be  that  person,  and  it 
is  probable  that  neither  is.  Therefore  this  de- 
cision is  intended  not  to  hear  upon  their  rights 
of  citizenship^  hut  only  upon  the  disposition  of 
the  warrants  notv  outstanding. 

Both  warrants  are  cancelled  without  preju- 
dice to  new  warrant  proceedings  upon  satisfac- 
tory supplemental  proof,  nor  to  exclusion  deci- 
sions upon  the  application  of  either  or  of  any 
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person  claiming  under  either,  to  enter  the  coun- 
try at  any  port  at  any  time. 

LOUIS  F.  POST, 

Assistant  Secretary. ' ' 
Deportation  file,  Ex.  A,  p.  166.. 

It  appears,  therefore,  that  the  finding  was  ex- 
pressly not  an  adjudication  of  the  present  Lee 
King's  right  to  the  1899  record  and  was  not  an 
affirmation  of  his  citizenship  status,  as  counsel  in 
their  brief  state.    Appellant's  brief,  pages  9,  17. 

As  a  matter  of  fact,  all  the  officials  passing  upon 
the  question  of  whether  or  not  this  Lee  Hing  was 
the  Lee  Hing  admitted  in  1899,  determined  the  ques- 
tion adversely  to  him  and  likewise  found  unfavor- 
ably upon  his  claim  of  citizenship.  See  Boyce's  de- 
cision, deportation  file,  Ex.  A,  p.  1;  Commissioner 
Backus'  report,  deportation  file,  Ex.  A,  p.  15-18; 
Report  for  the  Commissioner  General  by  A.  Warner 
Parker,  deportation  file,  Ex.  A,  21-22;  Assistant 
Commissioner  General  Hampton's  report,  deporta- 
tion file  Ex.  A,  p.  24;  Commissioner  White's  report, 
deportation  file,  Ex.  A,  p.  114  to  117;  particularly 
p.  115  and  114;  Assistant  Commissioner  General's 
report,  deportation  file,  Ex.  A,  p.  118  to  120;  A. 
Warner  Parker's  report  for  the  Commissioner  Gen- 
eral, deportation  file,  Ex.  A,  163-165;  Inspector  A. 
S.  Hemstreet's  report  under  date  of  October  27, 
1922;  admission  file  Ex.  A,  p.  19;  Board  of  Special 
Inquiry  report,  admission  file  Ex.  A,  24-26;  Com- 
missioner White's  report,  admission  file  Ex.  A,  p. 


34;  Secretary  of  Labor's  decision  admission  file  Ex. 
A,  45-49. 

Subsequent  to  the  date  of  the  findings  of  Assistant 
Secretary  Post  hereinbefore  set  out,  the  present  Lee 
Hing  obtained  a  certificate  of  identity  similar  to  the 
certificate  appearing  in  Exhibit  Immigration  File, 
subject  Lee  Som,  p.  1.  Note  that  on  the  face  thereof 
appears  after  the  name,  age,  occupation,  the  words 
"Admitted  as"  after  which  is  to  be  filled  in  the 
status  under  which  the  applicant  obtained  admis- 
sion, the  immigration  file  number  of  his  record  of 
admission,  the  ship  from  which  he  landed  and  the 
date  of  his  admission.  These  certificates  are  issued 
not  by  the  Secretary  of  Labor,  but  by  the  local  office 
in  conformity  with  Rule  19,  Immigration  Rules,  for 
the  purpose  of  affording  proper  and  efficient  means 
of  identification  to  Chinese  persons,  or  persons  of 
Chinese  descent  admitted  to  the  United  States. 

The  certificate  of  identity  puts  into  the  possession 
of  a  Chinese  person  a  ready  means  of  connecting 
himself  with  the  records  at  the  port  of  admission 
and  is  really  merely  an  extension  of  the  landing 
record.  An  application  therefor  may  be  made  at 
any  time  after  entry,  and  the  fact  that  the  certifi- 
cate was  not  issued  until  a  long  time  thereafter  does 
not  indicate  that  a  determination  has  been  made  in 
the  case  as  of  the  date  of  issuance;  upon  a  request 
therefor  no  investigation  is  made  into  the  merits  of 
the  case  and  the  certificate  has  no  further  signifi- 
cance than  the  copy  of  the  landing  record  would 
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have,  had  the  same  been  handed  to  the  applicant 
immediately  following  his  admission. 

Rule  19  of  Rules  governing  the  admission  of 
Chinese  is  entitled  '^ Certificate  of  Identity,"  and 
subdivision  8  thereof  "Value  of  the  Certificate." 
The  language  of  Subdivision  8  is  as  follows : 

"The  certificate  of  identity  when  issued  to 
Chinese  of  the  exempt  classes  is  granted  solely 
for  the  protection  of  such  Chinese  while  resid- 
ing in  the  United  States  and  retaining  an  ex- 
empt status,  and  therefore  will  not  he  accepted 
as  satisfactory  evidence  in  any  other  connection. 
For  example,  a  domiciled  exempt  holding  such 
certificate  of  identity  will  not  be  excused  from 
a  compliance  with  the  terms  of  subdivision  11 
of  Rule  15.  The  certificate  may  be  accepted, 
however,  as  evidence  of  a  former  admission  as 
of  an  exempt  status  and  be  given  such  cumula- 
tive value  as  the  circumstances  of  a  case  justify. 
When  issued  to  a  person  of  Chinese  descent  as 
a  United  States  citizen  by  birth,  the  certificate 
will  be  accepted  at  all  times  thereafter  as  evi- 
dence of  the  holder's  right  to  reside  in  the 
United  States;  extreme  caution  is  to  be  ob- 
served, however,  in  determining  whether  the 
certificate  is  genuine  and  in  the  hands  of  the 
person  to  whom  issued;  provided,  always,  that 
fraud  has  not  been  perpetrated  upon  the  Gov- 
ernment in  securing  its  issuance. 
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ARGUMENT. 

Appellant's  contention  revolves  itself  into  this, 
firstly,  that  the  burden  is  upon  the  Government  to 
overcome  the  effect  of  the  prior  admissions  of  and 
certificate  of  identity  issued  to  Lee  Hing  by  evi- 
dence which  the  Court  considers  competent,  and  as 
no  new  evidence  has  been  offered  by  the  Govern- 
ment that  the  decision  of  the  Immigration  authori- 
ties upheld  by  the  lower  Court  denying  applicant 
admission  on  the  ground  that  his  father  is  not  a 
citizen,  is  an  abuse  of  discretion;  secondly,  that  in 
any  event  applicant  is  entitled  to  have  the  question 
of  his  citizenship  determined  judicially,  rather  than 
by  the  executive  authorities. 

Considering  these  questions  in  their  order,  we 
propose  to  show,  first,  that  applicant  admittedly  be- 
ing a  native  of  China,  seeking  admission  to  the 
United  States  for  the  first  time,  the  burden  was 
upon  the  applicant  to  establish  his  right  to  admis- 
sion, to-wit,  his  status  as  a  citizen  of  the  United 
States ;  that  the  previous  admissions  of  his  father  as 
a  citizen  are  not  res  adjudicata  and  are  not  deter- 
minative of  the  question  of  his  father's  citizenship; 
that  the  question  of  Lee  Sotf's  citizenship  is  prop- 
erly determinable  by  the  Immigration  authorities. 
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PEOPOSITION  I. 

THE  FINDING  OF  THE  IMMIGRATION  AU- 
THORITIES THAT  LEE  SOO  WAS  NOT  A 
CITIZEN  AND  WAS,  THEREFORE,  NOT 
ENTITLED  TO  ADMISSION  AS  THE  SON 
OF  LEE  HING,  A  LABORER,  IS  SUS- 
TAINED BY  THE  EVIDENCE. 

The  evidence  presents  an  issue  of  fact  as  to 
whether  or  not  the  present  Lee  Hing  was  the  Lee 
Hing  landed  in  1899 ;  the  answer  to  this  question  de- 
pends upon  whether  or  not  the  photographs  of  the 
1899  claimant  found  in  Ex.  C  at  pages  5  and  12 
claimed  by  this  Lee  Hing  to  be  true  likenesses  of 
himself  are  in  fact  such.  Here  is  involved  a  ques- 
tion of  identity  which  is  purely  a  question  of  fact, 
which  is  a  question  for  determination  by  the  Im- 
migration authorities.  Mon  Singh  vs.  White,  274 
Fed.  513.  Chan  Tse  Ching  vs.  United  States,  189 
Fed.  412.  Comparing  these  photographs  with  the 
photographs  found  in  Ex.  B  taken  in  the  years  1904 
and  1915,  which  are  admittedly  true  photographs  of 
the  present  Lee  Hing,  it  was  found  by  the  Immigra- 
tion authorities  and  by  His  Honor,  Judge  Van 
Fleet,  that  the  present  Lee  Hing  was  not  the  person 
whose  photograph  appears  in  the  1899  record,  and 
by  a  glance  of  the  eye  it  is  apparent  to  anyone  that 
such  finding  is  correct. 

In  addition  to  the  failure  to  establish  identifica- 
tion from  the  photographs  in  the  1899  records,  there 
are  as  heretofore  pointed  out,  serious  conflicts  be- 
tween the  testimony  of  the  present  Lee  Hing  and 
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the  testimony  given  by  the  Lee  Hing  landed  in  1899, 
namely  as  to  the  fact  of  marriage  in  1898;  as  to 
whether  the  father  was  dead  or  alive  in  1898  and 
the  fact  that  the  present  Lee  Hing  claimed  a  son 
born  prior  to  1898. 

The  case  in  re  Wong  Toi,  278  Fed.  562,  cited  by 
counsel  for  appellant,  page  18  of  his  brief,  was  an 
exclusion  case  as  distinguished  from  the  deporta- 
tion of  a  resident  Chinese,  in  which  the  question  in- 
volved was,  as  here,  the  citizinship  of  the  applicant, 
and  this  in  turn  depended  upon  the  citizenship  of  his 
father.    The  father  in  that  case  claimed  an  habeas 
corpus  record,  whereas  in  this  case  no  habeas  corpus 
or  court  record  of  any  kind  is  involved.    In  that  case 
it  is  to  be  noted  that  the  decisions  of  the  Inspectors, 
the  Board  and  the  Department  other  than  the  Secre- 
tary of  Labor  were  to  the  effect  that  the  father  of 
the  applicant  was  the  one  entitled  to  the  record  in 
question,  which  is  not  the  situation  in  the  instant 
case.     The  Court  there  held  that  the  Immigration 
Tribunal   apparently   exacted   a   higher   degree   of 
proof  unwarranted  in  law;  that  the  applicant  had 
been  required  to  establish  beyond  substantial  doubt 
that  his  father  is  a  citizen.     This  was  held  to  be 
error.    "It  was  sufficient  if  the  necessary  facts  were 
established,  by  a  fair  preponderance  of  evidence/' 
That  burden  was  met  in  that  case  and  the  District 
Court  admitted  the  applicant.    The  necessary  facts 
in  the  instant  case  were  not  established  by  a  fair 
preponderance    of    evidence,    and,    therefore,    the 
Court  below  sustained  the  findings  of  the  Secretary 
of  Labor. 
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It  is  contended  by  counsel  that  the  immigration 
authorities  having  twice  landed  Lee  Hing  as  a  citi- 
zen and  having  issued  a  "certificate  of  identity"  in 
conformity  with  this  finding,  are  now  estopped  from 
attacking  this  finding. 

It  is  to  be  borne  in  mind  that  the  only  adjudica- 
tion by  the  Secretary  of  Labor  in  the  case  of  Lee 
Hing  was  in  a  deportation  proceeding  as  distin- 
guished from  an  admission  proceeding,  such  as  this 
is,  and  which  adjudication  expressly  refrained  from 
deciding  the  question  of  Lee  King's  citizenship,  and 
more  particularly  the  right  or  rights  of  any  person 
or  persons  claiming  thereunder;  that  the  certificate 
of  identity  issued  to  Lee  Hing,  the  father  of  the 
applicant  for  admission,  is  not  an  adjudication  and 
has  no  greater  force  or  e:ffect  thanjuie  admission  of 
Lee  Hing  at  the  time  of  his  entry  into  the  United 
States  ]SiR 

The  law  is  well  settled  that  the  decisions  of  ad- 
ministrative officers  are  not  res  adjudicata  in  a  tech- 
nical sense.  This  has  been  held  in  Ex  parte  Stan- 
campino,  161  Fed.  164;  Ex  Parte  Chin  Own,  239 
Fed.  391 ;  Pearson  vs.  Williams,  202  U.  S.  281. 

The  decisions  of  executive  officers  not  being  res 
adjudicata  it  must  follow  that  the  certificates  issued 
by  them  evidencing  their  findings  are  not  the  prin- 
ciple of  setoppel,  if  any  exists,  rests  in  the  finding 
itself  and  not  in  the  certificate. 

In  the  case  of  Lew  Quen  Wo  vs.  United  States, 
184  Fed.  685,  this  Court  held; 
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'^  There  is  no  statutory  provision  that  the  de- 
cision, if  favorable  to  the  applicant  for  admis- 
sion, shall  be  final.  The  decisions  have  been  to 
the  contrary.  United  States  vs.  Lau  Sun  Ho 
(B.C.)  85  Fed.  422,  and  cases  there  cited;  Mar 
Bing  Guey  vs.  United  States  (B.C.)  97  Fed. 
576." 

The  other  cases  cited  by  counsel, 

Liu  Hop  Fong  vs.  U.  S.,  209  U.  S.  453 
v.  S.  vs.  Horn  Lim,  214  Fed.  456 
Ex  Parte  Wong  Yee  Toon,  227  Fed.  247 
Wong  Tee  Toon  vs.  Stemp,  233  Fed.  194 
Lui  Hip  Chin  vs.  Plummer,  238  Fed.  763 

were  all  cases  in  which  were  involved  Section  6  cer- 
tificates as  distinguished  from  certificates  of  identity 
with  which  we  are  concerned,  and  each  and  all  were 
deportation  cases  as  distinguished  from  exclusion 
cases.  The  distinction  between  exclusion  cases  and 
deportation  cases  will  be  hereinafter  discussed.  The 
distinction  between  such  certificates  and  the  one 
here  involved  is  sometimes  lost  sight  of.  In  ex  parte 
Wong  Yee  Toon,  227  Fed.  247,  at  page  251  thereof, 
the  distinction  is  pointed  out  in  the  following  lan- 
guage : 

''In  Pearson  vs.  Williams,  202  U.  S.  281,  the 
same  board  of  special  inquiry  which  admitted 
the  immigrant  a  month  later  ordered  his  de- 
portation. Nor  is  such  act  of  admission  equiva- 
lent to  a  certificate  of  status  or  residence  issued 
in  accordance  with  the  provisions  of  some  treaty 
or  statute.    Such  a  certificate  imports  at  least 
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prima  facie  verity.  It  cannot  be  treated  as  if  it 
had  never  existed.  Some  evidence  must  be  pro- 
duced to  justify  the  immigrant  officials  denying 
to  it  its  usual  and  appropriate  effect.  Liu  Hop 
Fong  vs.  United  States,  209  U.  S.  453,  28  Sup. 
Ct.  576,  52  L.  Ed.  888." 

In  the  case  of  Lui  Hit  Chu  vs.  Plummer,  238  Fed. 
p.  763,  his  Honor,  Judge  Gilbert  refers  to  a  mer- 
chant certificate  (Section  6  certificate)  as  being 
made  in  conformity  with  the  treaty  and  recognizes 
that  these  certificates  are  entitled  to  weight  as  evi- 
dence. 

In  the  case  of  Lew  Suen  Wo  vs.  United  States, 
184  Fed.  685,  the  distinction  is  noted  in  the  language 
following : 

*'Nor  is  the  certificate  of  identity  which  was 
issued  to  the  appellant  after  the  commissioner 
of  immigration  had  passed  upon  his  right  to  ad- 
mission, an  instrument  of  such  effect  as  to 
stand  in  the  way  of  his  deportation.  It  is  not 
like  the  certificate  of  residence  provided  for  in 
the  act  of  1893,  which  defined  the  method  by 
which  Chinese  in  the  United  States  might  ob- 
tain evidence  of  their  right  to  remain.  Those 
certificates  were  registered  as  the  solemn  act  of 
the  government,  and  were  intended  to  furnish 
evidence  of  the  right  of  the  holders  thereof  to 
remain  in  the  United  States,  and  to  be  conclu- 
sive evidence  of  that  right,  and  they  are  not 
subject  to  collateral  attack.  In  re  See  Ho  How 
(D.'C.)  101  Fed.  115;  in  re  Tom  Hon  (D.C.)  149 
Fed.  842." 
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The  certificate  of  identity,  however,  is  given  not 
under  a  treaty  and  not  under  the  law  of  1893  passed 
to  comply  with  the  treaty  with  China  relating  to  the 
rights  of  persons  then  resident  here  upon  obtaining 
a  certificate  of  residence,  but  is  issued  by  the  Com- 
missioner at  the  port  of  entry  for  the  purpose  of 
identifying  the  applicant  with  his  landing  record 
and  to  furnish  him  a  ready  means  of  identity  for 
his  convenience  and  for  the  convenience  of  the  Im- 
migration authorities.  As  was  said  in  Lou  Hop  vs. 
U.  S.,  257  Fed.  489,  in  the  note  at  page  492  thereof, 
"That  certificate  (the  certificate  of  identity)  unlike 
the  certificate  issued  by  the  Viceroy  and  viseed  by 
the  American  Consul  General  is,  as  we  have  seen,  a 
Departmental  Regulation  and  designed  as  a  measure 
of  convenience.  (Sibray  vs.  U.  S.,  227  Fed.  p.  4) 
and,  of  course,  can  be  effective  only  so  far  as  is 
within  the  law,  citing : 

U.  S.  vs.  Lou  Chu,  214  Fed.  463. 
In  re  Tarn  Chung,  223  Fed.  801." 

A  case  that  disposes  of  the  contentions  of  appel- 
lant here  respecting  the  weight  to  be  given  the  cer- 
tificate and  the  significance  of  prior  admissions  of 
the  father,  Lee  Hing,  is  ippeel  in  Doo  Fook  vs.  U. 
S.,  272  Fed.  p.  860,  a  Circuit  Court  of  Appeals  case 
in  which  his  Honor,  Judge  Morrow  wrote  the  opin- 
ion. That  was  a  deportation  case  and  there  the 
appellant  had  been  admitted  as  a  native,  and,  there- 
after his  deportation  was  sought  as  being  an  alien 
unlawfully  in  the  country.  No  additional  evidence 
was  introduced  by  the  Government  to  that  which 
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had  been  introduced  at  the  hearing  before  the  offi- 
cials who  admitted  him,  and  notwithstanding  the 
fact  that  as  a  matter  of  law  it  was  there  held  that 
the  burden  was  upon  the  Government  to  attack  the 
right  of  a  resident  Chinese  person  who  had  been 
readmitted  as  a  native  born  citizen  to  remain  in  the 
country,  it  was  there  held  that  that  does  not  mean 
that  the  Government  must  in  any  event  introduce 
evidence  to  show  that  the  defendant  is  not  a  citizen 
of  the  United  States.  The  attack  may  be  made 
upon  the  evidence  produced  on  behalf  of  the  defend- 
ant on  the  hearing  and  if  that  evidence  is  contra- 
dictory or  insufficient  to  show  that  the  defendant 
was  born  in  the  United  States  the  Court  would  be 
justified  in  so  holding,  notwithstanding  the  previous 
action  of  the  Executive  Department  of  the  Govern- 
ment in  giving  him  a  landing. 

A  case,  similar  to  the  essential  principles  in- 
volved, was  that  of  White  vs.  Chan  Wy  Sheung,  270 
Fed.  764,  in  which  this  Court  said: 

''It  remains  to  be  considered  whether  the 
judgment  of  the  court  below  is  sustainable  on 
the  ground  on  which  it  was  based,  that  the  de- 
partment should  be  bound  by  its  own  prior  ad- 
judication in  admitting  the  appellee's  father 
and  his  two  brothers  as  citizens  of  the  United 
States.  The  board  of  immigration  is  not  a 
court.  It  is  an  instrument  of  the  executive 
power,  and  its  decisions  do  not  in  a  technical 
sense  constitute  res  adjudicata,  (Pearson  vs. 
Williams,  202  U.  S.  281,  285,  26  Sup.  Ct.  608; 
50  L.  Ed.  1029),  and  the  department  is  not 
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bound  by  its  prior  decisions  admittinp^  aliens  to 
the  United  States.  (Haw  Moy  v.  North,  133  Fed. 
89,  105  C.  C.  A.  381 ;  Lew  Quen  Wo  vs.  United 
States,  184  Fed.  685;  106  C.  C.  A.  639;  Li  Sin^ 
vs.  United  States,  180  U.  S.  486;  21  Sup.  Ct. 
449,  45  L.  Ed.  634).  We  are  unable  to  see  how 
any  principle  of  estoppel  can  apply  in  favor  of 
the  appellee  from  the  fact  that  his  father  and 
two  brothers  were  admitted  to  the  United  States 
as  citizens  thereof.  The  appellee  was  in  no 
sense  a  party  to  the  proceedings  in  which  those 
decisions  were  made,  and  he  was  not  repre- 
sented therein.  His  right  to  enter  depends 
solely  upon  the  question  whether  his  father  was 
born  in  the  United  States.  On  his  application 
for  admission  that  question  was  determined  ad- 
versely to  him." 

It  is  therefore  respectfully  urged  that  the  fact 
that  Lee  Hing  was  twice  admitted  as  a  citizen  and 
obtained  a  certificate  of  identity  as  one  admitted  as 
a  citizen,  that  such  facts  did  not  estop  the  Immigra- 
tion authorities  in  the  case  of  Lee  Soo  (not  a  party 
to  the  prior  hearings)  from  finding  that  Lee  Hing 
was  not  in  fact  a  citizen;  nor  did  the  existence  of 
the  facts  above  narrated  relieve  Lee  Soo  from  the 
burden  of  establishing  his  claim  of  citizenship. 

So  much  for  the  evidence;  as  stated  by  the  Dis- 
trict Judge,  substantial  conflict  existed  on  an  essen- 
tial feature  of  the  applicant's  case,  and  this  being 
so,  the  matter  was  one  for  the  determination  of  the 
Board  and  their  finding  was  not  subject  to  review 
by  theXJom^t 
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From  the  entire  record  before  tlie  Immigration 
authorities,  it  appears  that  Lee  Hing,  the  father  of 
the  applicant,  is  not  the  Lee  Hing  known  as  No.  162 
Steamer  Belgic  1898,  landed  in  1899,  and  no  other 
proof  being  offered  to  sustain  the  claim  of  citizen- 
ship, (it  being  conceded  that  applicant  was  given 
an  opportunity  to  fully  present  his  evidence,  (ap- 
pellant's brief,  p.  12)  the  finding  of  the  Immigra- 
tion authorities  that  the  evidence  was  insufficient  to 
sustain  the  claim  of  Lee  Soo  to  citizenship  by  virtue 
of  his  father's  claim  thereto,  was  fully  supported  by 
the  evidence  and  cannot  be  judicially  attacked. 

PEOPOSITION  II. 

The  question  of  Lee  Soo's  citizenship  is  properly 
determinable  by  the  Immigration  authorities. 

On  this  question  the  decisions  of  the  courts  are  all 
one  way.  It  has  been  settled  that  the  determination 
of  all  questions  of  fact  relating  to  the  right  of  entry 
of  Chinese  applying  therefor  (including  a  claim  of 
citizenship)  has  been  vested  by  Congress  in  the  Im- 
migration authorities. 

In  the  case  of  the  United  States  vs.  Ju  Toy,  198 
JJ.  S.  253,  the  Supreme  Court  said: 

*'It  is  established,  as  we  have  said,  that  the 
act  purports  to  make  the  decision  of  the  De- 
partment final,  whatever  the  ground  on  which 
the  right  to  enter  the  country  is  claimed — as 
well  when  it  is  citizenship  as  when  it  is  domicile 
and  the  belonging  to  a  class  excepted  from  the 
exclusion  acts." 
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While  the  statutes  of  the  United  States  limit  the 
determination  of  the  immigration  officers  to  the  case 
of  aliens  seeking  entry,  as  was  said  in  the  case  of 
United  States  vs.  Sing  Tuck,  194  U.  S.  161,  "in 
order  to  act  at  all  the  executive  officials  must  decide 
the  question  of  citizenship." 

Again  referring  to  the  Ju  Toy  case  (supra)  it 
was  said: 

''The  petitioner,  although  physically  within 
our  boundaries,  is  to  be  regarded  as  if  he  had 
been  stopped  at  the  limit  of  our  jurisdiction, 
and  kept  there  while  his  right  to  enter  was 
under  debate.  If,  for  the  purpose  of  argument, 
we  assume  that  the  Fifth  amendment  applies  to 
him,  and  that  to  deny  entrance  to  a  citizen  is 
to  deprive  him  of  liberty,  we  nevertheless  are 
of  opinion  that  with  regard  to  him  due  process 
of  law  does  not  require  judicial  trial.  That  is 
the  result  of  the  cases  which  we  have  cited  and 
the  almost  necessary  result  of  the  power  of 
Congress  to  pass  exclusion  laws. ' ' 

This  doctrine  is  confirmed  in  the  case  of  Tang 
Tun  vs.  Edsell,  223  U.  S.  673. 

To  support  his  contention  counsel  depends  on  the 
decision  of  the  Supreme  Court  in  the  case  of  Ng 
Fung  Ho  et  al.  vs.  White,  259  U.  S.  276. 

His  Honor,  Judge  Van  Fleet,  in  his  opinion  in  the 
instant  case,  found  on  this  point  as  follows : 

"Nor  does  the  fact  that  the  petitioner's  al- 
leged right  of  admission  is  based  upon  his  claim 
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of  citizenship  entitle  him,  in  such  an  instance  as 
the  present,  to  a  judicial  determination  of  that 
claim  before  he  may  be  deported.  While  one 
lawfully  within  the  United  States,  claiming  to 
be  a  citizen  thereof  may  not  competently  be  de- 
prived of  his  right  to  be  here  by  mere  executive 
order,  but  is  entitled  to  have  the  question  of 
his  asserted  citizenship  judicially  determined 
before  he  may  be  removed  {Ng  Fung  Ho  vs. 
White,  259  TJ.  S.  276)  no  such  right  attaches  to 
one  who,  like  the  petitioner  is  seeking  admission 
to  the  country  for  the  first  time  and  the  fact 
that  his  claim  to  admission  may  be  based  upon 
the  asserted  right  of  citizenship  does  not  bring 
him  within  the  category  of  those  entitled  to 
invoke  the  jurisdiction  of  our  courts  for  the 
determination  of  that  question.  (United  States 
vs.  Ju  Toy,  198  U.  S.  253;  Tang  Tun  vs.  Edsell, 
223  U.  S.  673).  The  distinction  is  between  the 
case  of  one  laivfully  within  our  borders  defend- 
ing his  asserted  right  to  remain,  and  one  who, 
like  petitioner,  is  in  legal  contemplation  without 
our  borders  seeking  to  get  in."  Ex  parte  Lee 
Soo,  291  Fed.  271.) 

The  Ng  Fung  Ho  decision  (supra),  adverting  to 
the  security  of  judicial  over  administrative  proceed- 
ings, held  that  a  Chinese  within  the  United  States 
who  sets  up  a  claim  to  citizenship  and  "makes  a 
showing  that  his  claim  is  not  frivolous,"  is  entitled 
to  a  judicial  hearing,  but  the  decision  makes  clear 
the  distinction  between  the  case  of  resident  Chinese 
and  one  seeking  entry,  as  follows: 

"If,  at  the  time  of  the  arrest,  they  had  been, 
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in  legal  contemplation,  without  the  borders  of 
the  United  States,  seeking  entry  the  mere  fact 
that  they  claim  to  be  citizens  would  not  have 
entitled  them  under  the  Constitution  to  a  judi- 
cial hearing." 

Further  enunciation  of  this  doctrine  is  to  be  found 
in  the  recent  case  of  Soo  Hoo  vs.  Tod,  Commissioner 
of  Immigration,  293  Fed.  689;  also  case  of  White 
vs.  Chan  Wy  Sheung,  supra. 

In  the  case  of  Fong  Yuen  Ting  vs.  United  States, 
149  U.  S.  711,  the  Supreme  Court  said : 

*'The  constitutional  guaranty  secured  to  a 
person  while  within  the  jurisdiction  of  the 
United  States,  whether  they  be  resident  aliens 
or  citizens,  has  no  application  when  the  alien 
has  voluntarily  gone  from  the  country.  The 
constitutional  guaranties  are  not  extended  to 
those  outside  of  the  jurisdiction  of  the  United 
States." 

Thus  from  the  well  settled  law  in  this  matter,  it 
is  apparent  that  the  determination  of  Lee  Soo 's  citi- 
zenship is  within  the  jurisdiction  of  the  immigra- 
tion authorities. 

Concluding,  therefore,  we  respectfully  submit  that 
the  Immigration  authorities  had  jurisdiction  to  de- 
termine the  citizenshii^  of  Lee  Soo,  a  person  of 
Chinese  birth  seeking  admission  to  this  country; 
that  their  finding  that  Lee  Soo  is  an  alien  finds  ade- 
quate support  in  the  evidence.  As  these  are  the 
only  points  urged  on  this  appeal,  it  is  respectfully 
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submitted  that  the  appeal  is  without  merit  and  the 
judgment  of  the  lower  Court  should  be  sustained. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney, 

ALMA  M.  MYEES, 

Asst.  United  States  Attorney. 

Dated:    January  8,  1924. 
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No.  17,945. 
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Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  said  Court: 

Sir:    Please  make  copies  of  the  following  papers 
to  be  used  in  preparing  transcript  on  appeal: 

1.  Petition  for  writ  of  habeas  corpus. 

2.  Order  to  show  cause. 

3.  Demurrer  to  petition. 

4.  Minute   order   regarding   immigration  record. 

5.  Judgment  and  order  dismissing  order  to  show 

cause  and  denying  petition  for  writ. 
G.     Notice  of  appeal. 

7.  Petition  for  appeal. 

8.  Assignment  of   errors. 

9.  Order  allowing  appeal. 
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10.     Stipulation  and  order  regarding  immigration 

record. 
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12.     Citation  on  appeal — original  and  copy. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,945. 

In      the      Matter      of      SIU      MOOY      €HEW, 

#22058/4-26  Ex.  SS.  "Pres.  Cleveland," 
April  19,  1923;  Merchant's  Son;  on  Habeas 
Corpus. 

Petition  for  Writ  of  Habeas  Corpus. 

To  the   Honorable,   the   Southern  Division   of   the 

United  States  District  Court,  for  the  Northern 

District  of  California,  Second  Division: 

The  petition  of  Siu  Say  respectfully  shows: 

That    your    petitioner    is    a    lawfuly    domiciled 

Chinese  merchant  and  a  resident  of  the  State  and 

Northern   District    of    California;   that   Siu   Mooy 

Chew,   the   detained  person  on   whose  behalf  this 

petition  is  made,  is  the  lawful  minor  son  of  your 

petitioner,  who  is   a  lawfully  domiciled  merchant 

*Page-number    appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Eecord. 
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in  the  United  States,  and  as  such  is  entitled  to  en- 
ter the  United  States ;  that  the  said  Siu  Mooy  Chew, 
hereinafter  in  the  petition  referred  to  as  the  "de- 
tained," is  unlawfully  imprisoned,  detained,  con- 
fined and  restrained  of  his  liberty  by  John  D.  Nagle, 
Commissioner  of  Immigration  for  the  Port  of  San 
Francisco,  at  the  Immigration  Station  at  Angel 
Island,  county  of  Marin,  State  and  Northern  Dis- 
trict of  California;  that  said  imprisonment,  deten- 
tion, confinement  and  restraint  are  illegal,  and  the 
illegality  thereof  consists  in  this,  to  wit: 

That  it  is  claimed  by  the  said  Commissioner  that 
the  said  detained  is  a  Chinese  person  and  alien  not 
subject  or  entitled  to  admission  into  the  United 
States  under  the  terms  and  provisions  of  the  Acts 
of  Congress  of  May  6,  1882,  July  4,  1884,  November 
3,  1893,  and  the  Act  of  Congress  of  April  29,  1902, 
as  amended  and  re-enacted  by  Section  V  of  the 
Deficiency  Act  of  April  7,  1904,  [2]  which  said 
Acts  are  commonly  known  and  referred  to  as  the 
Chinese  Exclusion  or  Restriction  Acts ;  and  that  he, 
the  said  Commissioner,  intends  to  deport  the  said 
detained  Siu  Mooy  Chew  away  from  and  out  of  the 
United  States  to  the  Republic  of  China  on  a  steamer 
sailing  from  the  Port  of  San  Francisco  on  July 
26th,  1923. 

That  the  said  Commissioner  of  Immigration 
claims  that  the  said  detained  arrived  at  the  Port  of 
San  Francisco  on  or  about  the  19th  day  of  April, 
1923,  Ex.  SS.  "Pres.  Cleveland,"  #22058/4-26,  and 
thereupon  made  application  to  enter  the  United 
States  as  the  minor  son  of  Siu  Say,  your  petitioner, 
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a  lawfully  domiciled  Chinese  mercliant  actively  en- 
gaged in  business  in  the  firm  of  Yet  Sing  Company, 
Suisun,  California,  and  that  the  application  of  the 
said  detained  to  enter  the  United  States  as  the 
minor  son  of  a  lawfully  domiciled  merchant  was 
denied  by  the  said  Commissioner  of  Immigration; 
that  an  appeal  was  thereupon  taken  from  the  exclud- 
ing decision  of  the  said  Commissioner  of  Immigra- 
tion to  the  Secretary  of  the  Department  of  Labor, 
and  that  the  said  Secretary  of  Labor  thereafter 
dismissed  the  said  appeal.  That  it  is  claimed  by 
the  said  Commissioner  that  in  all  of  the  proceedings 
had  herein  the  said  detained  was  accorded  a  full 
and  fair  hearing;  that  the  action  of  the  said  Com- 
missioner and  the  said  Secretary  was  taken  and 
made  by  them  in  the  proper  exercise  of  the  discre- 
tion committed  to  them  by  the  statutes  in  such  cases 
made  and  provided  and  in  accordance  with  the  regu- 
lations promulgated  under  the  authority  contained 
in  said  statutes. 

But,  on  the  contrary,  your  petitioner,  on  his  in- 
formation and  belief,  alleges  that  the  hearing  and 
proceedings  had  herein  and  the  action  of  the  said 
Commissioner  of  Immigration  and  the  said  Secre- 
tary of  Labor  was  and  is  in  excess  of  the  authority 
committed  to  them  by  the  said  statutes,  and  in  this 
behalf  your  petitioner  alleges: 

That  at  the  hearing  accorded  the  said  detained 
upon  his  [3]  application  for  admission  as  the 
minor  son  of  a  lawfully  domiciled  merchant,  the 
evidence  introduced  and  submitted  upon  behalf  of 
the  said  detained  was  of  such  a  conclusive  kind  and 
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character  and  was  of  such  legal  weight  and  suffi- 
ciency that  it  was  an  abuse  of  discretion  on  the  part 
of  the  said  Commissioner  of  Immigration  and  the 
said  Secretary  of  Labor  not  to  be  guided  thereby. 

That  your  petitioner  is  informed  and  believes 
that  the  denial  of  admission  of  the  detained  is  based 
upon  immaterial  discrepancies  alleged  to  have  oc- 
curred in  the  testimony  of  your  petitioner  and  the 
said  detained,  and  the  denial  on  that  ground  is 
based  upon  prejudice  against  the  detained  because 
he  is  of  the  Chinese  race. 

That  your  petitioner  has  not  in  his  possession 
any  part  of  the  record  or  testimony  submitted  upon 
the  examination  of  the  case  of  the  said  detained 
under  the  direction  of  the  said  Commissioner  of 
Immigration,  nor  any  copy  of  the  reports  rendered 
thereon,  nor  copies  of  the  proceedings  had  before 
the  Secretary  of  Labor  at  Washington,  and  a  copy 
of  the  said  proceedings  being  in  the  possession  of 
the  said  Commissioner,  your  petitioner  does  there- 
fore stipulate  that  when  a  copy  of  the  said  immigra- 
tion record  is  brought  before  this  Court  and  pro- 
duced by  the  immigration  authorities,  in  accordance 
with  their  custom  and  practice  in  cases  of  this 
character,  that  your  petitioner  will  then  and  there 
agree  and  ask  that  the  said  immigration  record  so 
presented  be  deemed  and  considered  part  and  parcel 
of  this  petition,  with  the  same  force  and  effect  as 
if  filed  herewith. 

WHEREFORE,  your  petitioner  prays  that  a 
writ  of  habeas  corpus  issue  herein  as  prayed  for, 
directed  to  the  Commissioner  of  Immigration,  and 
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directing  him  to  hold  the  body  of  the  said  detained 
within  the  jurisdiction  of  this  Court,  and  to  pre- 
sent the  body  of  the  said  detained  before  this  Court, 
at  a  time  and  place  to  be  specified  in  said  order,  to- 
gether with  the  time  and  cause  of  his  detention, 
so  that  the  same  may  be  inquired  into,  [4] 
all  to  the  end  that  the  said  detained  may  be 
permitted  to  enter  the  United  States  and  take  up 
his  residence  therein,  having  a  lawful  right  to  said 
privilege,  and  that  he  may  thereafter  go  hence 
without  day. 

Dated  July  25th,  1923. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner.     [5] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Siu  Say,  being  duly  sworn,  deposes  and  says: 
That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  he  has  heard  read  said  petition  and 
knows  the  contents  thereof ;  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  ^and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

SIU  SAY. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  July,  1923. 

[Seal]  WM.  E.  SCHORD, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Jul.  25,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[6] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In      the      Matter      of      SIU      MOOY      CHEW, 

#22058/4-26  Ex.  SS.  ''Pres.  Cleveland," 
April  19,  1923;  Merchant's  Son;  on  Habeas 
Corpus. 

Order  to  Show  Cause. 

Upon  reading  and  filing  the  verified  petition  of 
Siu  Say,  praying  for  the  issuance  of  the  writ  of 
habeas  corpus. 

IT  IS  HEREBY  ORDERED  that  John  D. 
Nagle,  as  Commissioner  of  Immigration  at  the  Port 
of  San  Francisco,  at  Angel  Island,  be  and  appear  be- 
fore the  above-entitled  Court,  Department  Number 
Two  thereof,  on  Monday,  the  30th  day  of  July,  1923, 
to  show  cause,  if  any  he  have,  why  a  writ  of  habeas 
corpus  should  not  issue  in  this  matter  and  the  peti- 
tion granted  as  prayed,  and  this  at  the  hour  of  10 
o'clock  A.  M.  of  said  day;  and 

IT  IS  FURTHER  ORDERED  that  said  Siu 
Mooy  Chew  be  not  removed  from  the  jurisdiction 
*pf  this  Court  until  the  further  order  of  this  Court; 
and 

IT  IS  FURTHER  ORDERED  THAT  a  copy  of 
this  order  be  served  upon  said  John  D.  Nagle,  or 
such  other  person  having  the  said  Siu  Mooy  Chew 
in  custody  as  an  officer  of  said  John  D.  Nagle. 
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Dated  July  25tli,  1923. 

JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed] :  Filed  Jul.  25,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[7] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In  the  Matter  of  SIU  MOOY  CHEW, 
#22058/4-26    Ex.    SS.    ^'Pres.    Cleveland," 

'.  April  19,  1923;  Merchant's  Son;  on  Habeas 

Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Comes  now  the  respondent,  John  D.  Nagle,  Com- 
missioner of  Immigration,  at  the  Port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern 
District  of  California,  and  demurs  to  the  petition 
for  a  writ  of  habeas  corpus  in  the  above-entitled 
cause  and  for  grounds  of  demurrer  alleges: 

I. 

That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 
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WHEREFORE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

JOHN  T.  WILLIAMS, 
United  States  Attorney. 
THOMAS  T.  CALIFRO, 
Asst.  United  States  Attorney, 
Attorneys  for  Respondent. 

[Endorsed]  :     Filed  August  27,  1923.     Walter  B. 
Maling,  Clerk.     [8] 


At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  First  Division,  held  at 
the  courtroom  thereof,  in  the  city  and  county 
of  San  Francisco,  on  Monday,  the  27th  day  of 
August,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  twenty-three.  Present:  the 
Honorable  WM.  C.  VAN  FLEET,  District 
Judge. 

No.  17,945. 

In  the  Matter  of  SIU  MOOY  CHEW,  on  Habeas 
'Corpus. 

(Order  Denying  Petition  for  Writ,  etc.) 

This  matter  came  on  regularly  this  day  for  hear- 
ing on  order  to  show  cause  as  to  issuance  of  a  writ 
of  habeas  corpus  herein.  J.  P.  Fallon,  Esq.,  was 
present  for  and  on  behalf  of  petitioner  and  de- 
tained. Thos.  T.  Califro,  Esq.,  Asst.  U.  S.  Atty., 
was  present  for  and  on  behalf  of  respondent,  and 
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filed  demurrer  to  petition,  and  all  parties  consent- 
;ing  thereto,  it  is  ordered  that  the  Immigration 
records  be  filed  as  Respondent's  Exhibits  "  A,"  "B/' 
*'C,"  ''D"  and  "E"  and  that  the  same  be  considered 
as  part  of  original  petition.  After  due  considera- 
tion had  thereon,  the  Court  ordered  that  said  de- 
murrer to  petition  for  writ  of  habeas  corpus  be  and 
the  same  is  hereby  sustained,  the  petition  for  writ 
of  habeas  corpus  denied  and  order  show  cause  dis- 
charged.    [9] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In      the      Matter      of      SIU      MOOY      CHEW, 

#22058/4-26  Ex.  SS.  ''Pres.  Cleveland," 
April  19,  1923;  Merchant's  Son;  on  Habeas 
Corpus. 

Notice  of  Appeal. 

To  the  Clerk  of  the  said  Court,  and  to  the  Honor- 
able John  T.  Williams,  United  States  Attorney 
in  and  for  the  Southern  Division  of  the  United 
States  District  Court,  for  the  Northern  Dis- 
trict of  California,  Second  Division. 
You,   and  each  of  you,  will  please  take  notice 
that  Siu  Say,  the  petitioner  in  the  above-entitled 
matter,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
order  and  judgment  rendered,  made  and  entered 
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herein  August  27th,  1923,  denying  the  petition  for 
a  writ  of  habeas  corpus  filed  herein. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed]:  Filed  Sep.  4,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
110] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In      the      Matter      of      SIU      MOOY      CHEW, 

#22058/4-26  Ex.  SS.  ^'Pres.  Cleveland," 
April  19,  1923;  Merchant's  Son;  on  Habeas 
Corpus. 

Petition  for  Appeal. 

Conies  now  Siu  Say,  the  petition  in  the  above- 
entitled  matter,  and  respectfully  shows: 

That  on  the  27th  day  of  August,  1923,  a  judg- 
ment and  order  w^as  made  by  the  above-entitled 
'Court  and  entered  herein  denying  a  writ  of  habeas 
corpus  in  the  above-entitled  matter  and  dismissing 
the  petition  of  said  petitioner  for  a  writ  of  habeas 
corpus  in  which  said  judgment  and  order  certain 
errors  were  committed  to  the  prejudice  of  the  above- 
named  Siu  Mooy  Chew,  which  more  fully  appear  by 
his  assignment  of  errors  filed  herewith. 

WHEREFORE,  your  petitioner  prays  that  an 
appeal  may  be  allowed  to  the  United  States  Circuit 
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CouiT  of  Appeals  for  The  Xiiith  Circuit  for  the  eor- 
reetioii  of  the  errors  so  complained  of,  and  that  the 
Clerk  of  the  above-entitled  Court  be  directed  to  make 
and  prepare  a  transcript  of  all  the  papers.  j)roceed- 
insrs  and  record  of  the  above-entitled  matter  and  to 
transmit  the  same  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Xinth  Circuit,  within  the 
time  allowed  by  law.  and  for  an  order  that  the 
execution  of  the  warrant  of  deponation  of  said  Siu 
Mooy  Chew  be  stayed  pending  this  appeal. 

JOSEPH  P.  FALLOX. 
Attorney  for  Petitioner. 

[Endorsed]:  Filed  Sep.  4.  1923.  Walter  B. 
Maling.  Clerk  By  C.  W.  Calbreath,  Dep.  Clerk. 
[11]    ^ 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Xorthem  District  of  Cali- 
fornia. Second  Division. 

Xo.   17.9J:5. 

In  the  Matter  of  SIU  MOOY  CHEW, 
rr2205S  4-26  Ex.  SS.  '-Pres.  Cleveland." 
April  19.  1923:  Merchant's  Son;  on  Habeas 
Corpus. 

Assignment  of  Errors. 
Xow  comes  the  petitioner.  Siu  Say.  through  his 
attorney.  Joseph  P.  Fallon.  Esq..  and  sets  toTxh 
the  errors  he  claims  the  above-entitled  Court  com- 
mitted iQ  denying  his  petition  for  a  writ  of  habeas 
corpus  as  follows: 
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I. 

That  said  Court  erred  in  not  granting  said  peti- 
tion for  a  writ  of  habeas  corpus. 

II. 
That  said  Court  erred  in  denying  said  petition 
for  a  writ  of  habeas  corpus. 

III. 
That  said  Court  erred  in  holding  that  the  petition 
did  not  show  or  tend  to  show  that  said  Siu  Mooy 
Chew  did  not  obtain  or  was  accorded  a  full  and  fair 
hearing  or  any  legal  hearing,  by  said  immigration 
officers  or  by  said  Secretary  of  Labor. 

lY. 
That  the  Court  erred  in  not  holding  that  the  evi- 
dence submitted  upon  the  application  of  the  said 
detained  to  enter  the  United  States  was  of  such  a 
conclusive  kind  and  character  and  was  of  such  legal 
weight  and  sufficiency  that  it  was  an  abuse  of  dis- 
cretion on  the  part  of  said  immigration  officials 
not  to  be  guided  thereby. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner. 

[Endorsed]:  Filed  Sep.  4,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[12] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In  the  Matter  of  SIU  MOOY  CHEW,  #22058/4- 
26  Ex.  SS.  "Pres.  Cleveland,"  April  19,  1923; 
Merchant's  Son;  on    Habeas  Corpus. 

Order  Allowing  Appeal. 

It  appearing  to  the  above-entitled  Court  that 
Siu  Say,  the  petitioner  herein,  has  this  day  filed 
and  presented  to  the  above  Court  his  petition  pray- 
ing for  an  order  of  this  Court  allowing  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  the  judgment  and  order 
of  this  Coiu^t  denying  a  writ  of  habeas  corpus 
herein  and  dismissing  his  petition  for  said  writ, 
and  good  cause  appearing  therefor; 

IT  IS  HEREBY  ORDERED  that  an  appeal  be 
and  the  same  is  hereby  allowed  as  prayed  for 
herein;  and 

IT  IS  HERiEBY  FURTHER  ORDERED  that 
the  Clerk  of  the  above-entitled  Court  make  and  pre- 
pare a  transcript  of  all  the  papers,  proceedings 
and  record  in  the  above-entitled  matter  and  trans- 
mit the  same  to  the  United  States  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit  within  the  time 
allowed  by  law;  and 

IT  IS  FURTHER  ORDERED  that  the  execution 
of  the  warrant  of  deportation  of  said  Siu  Mooy 
Chew  be  and  the  same  is  hereby  stayed  pending 
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this  appeal  and  that  the  said  Siu  Mooy  Chew  be 
not  removed  from  the  jurisdiction  of  this  Court 
pending  this  appeal. 
Dated  Sept.  4th,  1923. 

JOHN  S.  PARTRIDGE, 
United   States   District  Judge. 

[Endorsed] :  Filed  Sep.  4, 1923.  Walter  B.  Hal- 
ing, Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[13] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  17,945. 

In  the  Matter  of  SIU  MOOY  CHEW,  on  Habeas 
Corpus. 

Stipulation  and  Order  Respecting  Withdrawal  of 
Immigration  Record. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  attorney  for  the  petitioner  and  appellant 
herein  and  the  attorney  for  the  respondent  and  ap- 
pellee herein,  that  the  original  immigration  record 
in  evidence  and  considered  as  part  and  parcel  of 
the  petition  for  a  writ  of  habeas  corpus  upon  hear- 
ing of  the  demurrer  in  the  above-entitled  matter, 
may  be  withdrawn  from  the  files  of  the  Clerk  of 
the  above-entitled  Court  and  filed  with  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  in 
and  for  the  Ninth  Circuit,  there  to  be  considered 
as  a  part  and  parcel  of  the  record  on  appeal  in  the 
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above-entitled  case  with  the  same  force  and  effect 
as  if  embodied  in  the  transcript  of  the  record,  and 
so  certified  to  by  the  Clerk  of  the  Court. 
Dated  San  Francisco,  Cal.,  September  5,  1923. 

JOHN  T.  WILLIAMS, 
Attorney  for  Respondent  and  Appellee. 

JOSEPH  P.  FALLON, 
Attorney  for  Petitioner  and  Appellant. 

Upon  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ordered  that  the  said  immigration 
record  therein  referred  to  may  be  withdrawn  from 
the  office  of  the  Clerk  of  this  Court  and  filed  in  the 
office  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit,  said  with- 
drawal to  be  made  at  the  time  the  record  on  appeal 
herein  is  certified  to  by  this  Court. 

Dated  San  Francisco,  Cal.,  September  5th,  1923. 

JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed]:  Filed  Sept.  5,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[14] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script on  Appeal. 

I,  Walter  B.  MaMng,  Clerk  of  the  United  States 
District  Court,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  14 
pages,  numbered  from  1  to  14,  inclusive,  contain 
a  full,  true  and  correct  transcript  of  certain  records 
and  proceedings,  in  the  matter  of  Siu  Mooy  Chew 
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on  Habeas  Corpus  No.  17945,  as  the  same  now  re- 
main on  file  and  of  record  in  this  office;  said  tran- 
script having  been  prepared  pursuant  to  and  in 
accordance  with  the  praecipe  for  transcript  on  ap- 
peal (copy  of  which  is  embodied  herein),  and  the 
instructions  of  the  attorney  for  petitioner  and  ap- 
pellant herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  Five  Dollars  and  Eighty  Cents  ($5.80)  and 
that  the  same  has  been  paid  to  me  by  the  attorney 
for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal 
issued  herein  (page  16). 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  8th  day  of  September,  1923. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk.     [15] 


Citation  on  Appeal. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  to  John  D. 

Nagle,  Commissioner  of  Immigration,  Port  of 

San  Francisco,  and  John  T.  Williams,  United 

States  Attorney,  aREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 
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for  the  Ninth  Circuit,  to  be  holden  at  the  city  of 
San  Erancisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
order  allowing  an  appeal,  of  record  in  the  Clerk's 
office  of  the  United  States  District  Court  for  the 
Northern  District  of  'California,  wherein  Siu  Say 
is  appellant  and  you  are  appellee,  to  show  cause, 
if  any  there  be,  why  the  decree  rendered  against 
the  said  appellant,  as  in  the  said  order  allowing 
appeal  mentioned,  should  not  be  corrected,  and 
why  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

WITNESS,    the   Honorable   ,   United 

States  District  Judge  for  the   Southern  Division 

of  the  Northern  District  of  California,  this day 

of  September,  A.  D.,  1923. 

JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed] :  No.  17945.  United  States  District 
Court  for  the  Northern  District  of  California.  Siu 
Say,.  Appellant,  vs.  John  D.  Nagle,  Commissioner 
of  Immigration,  Port  of  San  Francisco.  Citation 
on  Appeal.  Filed  Sept.  5,  1923.  Walter  B.  Hal- 
ing, Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[16] 


[Endorsed]:  No.  4103.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Siu  Say, 
Appellant,  vs.  John  D.  Nagle,  as  Commissioner  of 
Immigration,  Port  of  San  Francisco,  Appellee. 
Transcript    of    Record.     Upon    Appeal    from    the 
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Southern  Division  of  the   United   States  District 
Court  for  the  Northern  District  of  California,  Sec- 
ond Division. 
Filed  September  8,   1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  4103 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Siu  Say, 

Appellant^ 
vs. 

John  D.  Nagle,  as  Commissioner  of  Immi- 
gration for  the  Port  of  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Joseph  P.  Fallon, 
Attorney  for  Appellant, 


F I  L  E  D  ^ 

NOV  191923    ^1 
P.  D.  MONOtcroM; 


No.  4103 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Siu  Say, 

Appellant^ 

vs. 

John  D.  Nagle,  as  Commissioner  of  Immi- 
gration for  the  Port  of  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Statement  of  the  Case. 

This  is  an  appeal  from  the  order  and  judgment 
of  the  lower  court  sustaining  the  demurrer  inter- 
posed and  denying  a  petition  for  a  writ  of  habeas 
corpus. 

Siu  Mooy  Chew,  a  Chinese  boy,  made  application 
to  enter  the  United  States  on  the  19th  day  of  April, 
1923,  at  the  port  of  San  Francisco  as  the  minor  son 
of  Siu  Say,  a  domiciled  Chinese  merchant  of  Suisun, 
California. 

The  mercantile  status  of  the  father,  Siu  Say,  is 
conceded.  Siu  Mooy  Chew  was  refused  and  denied 
admission  by  the  Secretary  of  Labor  on  the  ground 
that  the  claimed  relationship  of  Siu  Mooy  Chew  to 


the  said  Sin  Say  had  not  been  established  to  the 
satisfaction  of  the  said  Secretary  of  Labor. 


Specification  of  Errors. 

1.  That  the  hearing  accorded  the  applicant  was 
unfair  for  the  reason  that  the  immigration  author- 
ities approached  the  matter  of  the  relationship  of 
father  and  son  in  a  prejudiced  state  of  mind  and 
that  fact  precluded  a  fair  and  impartial  hearing. 

2.  That  the  action  of  said  officials  was  not  con- 
sistent with  the  fundamental  principles  of  justice  as 
embraced  within  the  concept  of  due  process  of  law. 


Argument. 

The  applicant,  Sin  Mooy  Chew,  was  entitled  to  a 

hearing  in  good  faith  and  if  any  unfairness  was 

manifested  by  the  examining  officers  at  any  stage 

of  the  proceedings  to  determine  his  right  to  enter, 

the  hearing  was  without  due  process  of  law. 

''The  decision  must  be  after  a  hearing  in 
good  faith,  however  summary."  Chin  Yow  v. 
United  States  (208  U.  S.  12;  28  Sup.  Ct.  201, 
52  L.  Ed.  369)  ;  "and  it  must  find  adequate  sup- 
port in  the  evidence."  Zakmaite  v.  Wolf  (226 
U.  S.  272,  274;  33  Sup.  Ct.  57,  L.  Ed.  218). 

That  the  inspector  assigned  to  hear  and  report  the 
case  as  to  the  relationship  of  father  and  son,  and 
upon  whose  report  the  final  decision  of  the  Secretary 
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of  Labor  was  based,  was  prejudiced  and  unfair,  is 

indicated  in  his   report.     The   father's  mercantile 

status  was  investigated  at  his  place  of  business  at 

Suisun,  (-alifornia,  but  because  he  elected  to  have 

the  question  of  relationship  decided  at  Angel  Island, 

the  inspector  commented  as  follows : 

^'I  believe  the  reason  the  hearing  of  this  case 
on  relationship  was  asked  to  be  done  at  the 
Island  was  for  the  purpose  of  coaching.  This 
is  brought  out  very  forcibly  by  the  testimony  of 
the  applicant  on  re-examination  in  the  case  of 
an  alleged  sister  of  the  alleged  father.  It  will 
be  noted  how  absolutely  in  ignorance  the  appli- 
cant was  on  this  subject  when  first  examined 
April  26th.  Now  (May  18th),  without  any  help 
whatever  from  the  outside,  he  claims  to  have 
all  of  the  knowledge  on  this  person." 

How  can  an  official  who  entertains  such  an  opinion 
give  an  applicant  a  fair  trial? 

That  the  Secretary  of  Labor  recognized  the  unfair 

attitude  on  the  part  of  the  examining  inspector  is 

shown  by  the  final  decision  of  the  Department  on 

page  60,  Exhibit  ''A",  which  reads  as  follows: 

''It  appears  that  the  alleged-  father  has  a  sis- 
ter. The  applicant  on  his  original  examination 
was  closely  questioned  on  this  point  and  had  no 
knowledge  whatever  of  his  father's  sister.  On 
re-examination,  however,  after  his  alleged 
father  had  testified  he  testified  regarding  his  sis- 
ter, his  only  explanation  for  not  mentioning  her 
in  the  previous  examination  being  that  he  had 
first  given  her  as  a  cousin  and  did  not  want  to 
change,  fearing  that  a  wrong  conclusion  would 
be  drawn  if  he  did.  In  connection  with  the  fact 
that  the  alleged  father  and  the  applicant  testi- 


fied  at  Angel  Island  rather  than  being  ex- 
amined on  the  relationship  feature  at  Suisun, 
Inspector  Wurm  has  indulged  in  some  unwar- 
ranted speculation  and  inference.  He  con- 
cludes that  because  these  persons  were  pre- 
sented at  Angel  Island  they  were  brought  to 
San  Francisco  in  order  that  coaching  might  be 
resorted  to,  and  he  apparently  also  assumes  that 
it  was  necessary  to  bring  them  to  San  Fran- 
cisco in  order  to  get  into  unauthorized  con- 
versation with  the  applicant.  The  Board  of 
Review  can  find  nothing  whatever  in  the  record 
to  support  the  inference  and  Inspector  Wurm's 
argument  is  labored  and  without  apparent 
reason.  Apparently  it  is  nothing  more  than 
suspicion." 

The  most  important  part  of  the  proceedings  con- 
ducted by  the  immigration  authorities  relative  to 
the  right  of  aliens  to  enter  the  United  States  is  the 
primary  examination  and  if  that  is  conducted  in 
an  unfair  and  prejudiced  state  of  mind  by  the  offi- 
cers assigned  to  that  duty,  it  vitiates  the  whole  in- 
vestigation, and  will  preclude  any  applicant  from 
presenting  convincing  proof  of  his  claims. 

We  respectfully  request  that  the  order  of  the 
District  Court  denying  the  issuance  of  the  writ  of 
habeas  corpus  be  reversed,  and  that  the  writ  of 
habeas  corpus  issue  as  prayed  for. 

Dated,  San  Francisco, 
November  19, 1923. 

Respectfully  submitted, 

Joseph  P.  Fallon, 
Attorney  for  Appellant, 
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migration for  the  Port  of  San  Francisco. 

Appellee. 


BRIEF  FOR  APPELLEE 


ARGUMENT. 

The  petition  herein  alleges  unfairness  on  the  part 
of  the  immigration  authorities  in  denying  the  appli- 
cation of  Siu  Mooy  Chew  to  enter  the  United  States. 
Siu  Mooy  Chew  claims  to  be  the  son  of  Siu  Say. 
Admittedly  the  alleged  father  is  a  domiciled  Chinese 
merchant  and  it  is  shown  that  he  was  in  China  at  a 
time  to  permit  of  his  being  the  parent  of  the  appli- 
cant, who  is  now  sixteen  years  old. 


The  testimony  of  the  following  persons  was  heard 
relative  to  the  relationship  claim:  Siu  Say,  the  al- 
leged father ;  Siu  Mooy  Kit,  an  alleged  brother,  who 
was  admitted  to  the  United  States  in  the  year  1917, 
and  a  Chinese  witness  named  Low  Quai. 

The  record  (Exhibit  D,  page  15)  shows  that  Siu 
Mooy  Kit  testified  in  1917  respecting  his  paternal 
grandmother  as  follows : 

''Q.     What  is  the  name,  age  and  kind  of  feet 
of  your  father 's  mother  '^ 

A.     Wong  Shee,  81  years  old,  has  natural 
feet. 

Q.     Where  does  she  live? 

A.     At  the  Soo  Moo  Yin  village  in  my  house. 

Q.     Any  others  living  in  your  house  besides 
your  grandmother  and  brother  ? 

A.    No." 

Siu  Say,  the  alleged  father,  testified  at  the  same 
hearing  in  1917  concerning  the  same  matter  as 
follows  : 

' '  Q.     Do  any  others  live  in  your  house  besides 
your  own  family? 

A.     My  mother  and  a  servant  girl. 

Q.    What  is  the  name,  age  and  kind  of  feet 
of  your  mother? 

A.    Wong    Shee,    natural    feet,    seventy-one 
years  old."    Ex.  D,  p.  20. 


At  the  present  time  the  testimony  of  Siu  Mooy 
Kit,  the  alleged  brother,  is  as  follows : 

^'Q.  What  is  your  paternal  grandmother's 
name  and  whereabouts? 

A.  Wong  Shee,  she  died  several  days  before 
I  came  to  the  United  States  from  China. 

Q.  Why  did  you  say  when  you  came  here 
that  she  was  living? 

A.  If  they  asked  me  that  I  said:  'She  is 
dead.' 

Q.  At  that  time  you  said  your  father's 
mother  was  Wong  Shee,  81,  natural  feet,  'living 
in  my  house  in  Sow  Mee  Yuen  village';  that 
'she  lived  there  with  my  brother  only.'  What 
have  you  to  say  to  that?  That  was  asked  you 
in  three  different  questions. 

A.  If  I  said  that  I  don't  know  why  I  did. 
she  died  before  I  left  China."  Ex.  A,  p.  26. 

The  alleged  father's  testimony  in  the  instant  case 
on  the  same  point  was  as  follows : 

"Q.  What  is  your  mother's  name  and  where- 
abouts ? 

A.  Wong  Shee,  she  died  six  years  ago,  in 
1917. 

Q.  Did  your  mother  die  before  your  son 
Mooy  Kit  came  to  this  country? 

A.    Yes. 

Q.     Did  you  have  more  than  one  mother? 

A.    Only  one. 
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Q.    Was  that  mother's  name  Wong  Shee? 

A.     Yes. 

Q.    Are  you  sure  she  died  in  1917  ? 

A.     Yes,  she  died  the  yesLr  Mooy  Kit  came  to 
this  country,  he  told  me  about  it. 

Q.     Where  did  she  live  before  she  died? 

A.     In  my  brother  Siu  Gaw  Gee's  house  in 
the  same  village."    Ex.  A,  p.  28. 

Siu  Mooy  Chew,  the  present  applicant,  was  ques- 
tioned concerning  his  paternal  grandmother  as  fol- 
lows: 

"Q.     Are  your  father's  parents  living? 

A.     My  paternal  grandfather  is  dead.     My 
paternal  grandmother  is  living.   Ex.  A,  p.  9. 

Q.     Describe  your  paternal  grandmother. 
******** 

A.     Wong  Shee,  87  years,  natural  feet,  now 
living  in  my  home  village."    Ex.  A,  p.  10. 

The  substance  of  the  discrepancy  then  is  that  the 
present  applicant  states  that  his  paternal  grand- 
mother is  living  in  the  same  village  from  which  the 
applicant  comes,  while  his  alleged  father  and  brother 
say  that  this  woman  is  dead. 

Another  disagreement  in  the  testimony  which  was 
considered  by  the  immigration  authorities  is  sub- 
stantially as  follows: 

The  applicant  testified  that  all  of  his  schooling 


had  been  in  the  home  village  of  Sow  Mee  Yuen.  Ex. 
A,  23,  24. 


'? 


His  alleged  father  testified  that  the  applicant  had 
also  attended  school  recently  in  Sheck  Kee  City, 
which  information  he  had  received  from  the  appli- 
cant's uncle  Siu  Gaw  Gee.  Ex.  A,  p.  27.  The  al- 
leged brother  states  also  that  the  applicant  had 
attended  school  in  Sheck  Kee  City,  the  applicant 
having  written  him  a  letter  containing  this  informa- 
tion. Ex.  A,  p.  25.  The  witness.  Low  Quai,  states 
that  he  met  the  applicant  in  Sheck  Kee  City  last 
year  when  he,  witness,  was  home  on  a  visit.  He  was 
introduced  to  the  applicant,  he  states,  by  Siu  Gaw 
Gee,  the  uncle  of  the  applicant,  who  mentioned  that 
the  applicant  was  the  son  of  Siu  Gee.  Ex.  A,  p.  39. 
It  is  noted  that  the  witness,  when  he  arrived  in  the 
United  States  upon  his  return  from  China,  stated 
that  he  had  not  been  introduced  to  the  son,  daughter 
or  wife  of  any  resident  of  the  United  States.  Ex. 
C,  p.  18. 

The  discrepancies  noted  are  some  of  the  grounds 
on  which  the  Secretary  of  Labor  found  against  the 
applicant.  Clearly  the  discrepancies  are  concerning 
matters  about  which  the  witnesses  cannot  be  pre- 
sumed to  be  mistaken  and  their  discordant  testimony 
in  this  respect  clearly  justifies  the  adverse  finding 
of  the  administrative  officers. 

In  such  a  case  we  believe  the  rule  falsus  in  uno, 
falsus  in  omnihus,  should  be  applied. 


In  the  case  of  the  Santissimo  Trinidad,  7  Wheaton 
283,  5  L.  Ed.  454,  the  Supreme  Court  said : 

"If  the  circumstances  respecting  which  the 
testimony  is  discordant  be  immaterial,  and  of 
such  a  nature,  that  mistakes  may  easily  exist, 
and  be  accounted  for  with  the  utmost  faith  and 
probality,  there  is  much  reason  for  indulging 
the  belief  that  the  discrepancies  arise  from  the 
infirmity  of  the  human  mind,  or  other  than  from 
deliberate  error.  But  where  a  party  speaks  to 
a  fact  in  respect  of  which  he  cannot  be  presumed 
to  be  liable  to  mistake,  as  in  relation  to  the  coun- 
try of  his  birth,  or  his  being  in  a  vessel  on  a 
particular  voyage  or  living  in  a  particular  place, 
if  the  fact  turn  out  otherwise,  it  is  extremely 
difficult  to  exempt  him  from  the  charge  of  de- 
liberate falsehood;  and  courts  of  justice  under 
such  circumstances,  are  bound,  upon  principles 
of  law  and  morality  and  justice  to  apply  the 
doctrine  falsus  in  uno,  falsus  in  omnibus/^ 

When  the  applicant  was  originally  examined  on 
the  26th  of  April,  1923,  he  was  questioned  regarding 
the  sisters  and  brothers  of  his  alleged  father  (Ex. 
A,  p.  8).  He  stated  that  his  father  had  one  brother, 
no  sisters. 

''Q.  Are  you  sure  your  father  never  had  a 
sister  ? 

A.     Yes,  he  never  had  a  sister. 

Q.  Did  you  ever  know  or  hear  of  a  man 
named  Mar  Chun  Gun? 

A.    No. 


Q.  According  to  the  statement  of  your  father 
and  brother,  when  the  latter  was  an  applicant 
for  admission  in  1917,  your  statement  that  your 
father  has  no  sister  is  incorrect  ? 

A.  If  he  has  a  sister,  I  don't  know  it.  I 
never  heard  of  any. 

Q.  Do  you  know  anybody  by  the  name  of 
Mar  Sheung"? 

A.     Yes. 

Q.     Who  is  he? 

A,  He  is  a  son  of  my  aunt,  a  cousin  of  my 
father. 

Q.  Are  you  sure  Mar  Sheung  is  not  a  son  of 
a  sister  of  your  father  ? 

A.    Yes." 

Upon  the  examination  of  the  alleged  father  re- 
specting the  same  subject  on  May  18,  found  at  page 
28  of  Exhibit  A,  the  father  stated  he  had  one  sister ; 
that  she  was  married  to  Mar  Dai,  who  died  a  long 
time  ago,  and  explained  the  reason  that  the  appli- 
cant did  not  know  anything  about  his  having  a 
sister  by  saying  "Probably  he  was  not  told  by  my 
mother."  Subsequently  the  applicant  was  again 
examined  and  given  an  opportunity  to  make  any 
changes  in  his  prior  statement.  The  testimony  being 
found  on  page  23  of  Exhibit  A.  He  then  states  as 
follows : 

*  *  My  father  had  a  sister  which  I  did  not  men- 
tion before,  I  said  before  it  was  a  cousin  of  my 
father. ' ' 
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Q.     Where  is  your  father's  sister  now? 

A.     She  is  married.    I  don't  know  where  she 
is  living. 

Q.     Do  you  know  her  husband's  name? 

A.     He  is  a  Mar  family  name.    I  don't  know 
his  full  name. 

Q.     How  many  children  has  she? 

A.  She  has  one  son,  no  daughter.  The  son's 
name  is  Mar  Sheung. 

Q.  Where  did  you  get  your  information 
about  your  father's  sister? 

A.     From  my  memory. 

Q.  How  is  it  your  memory  is  so  good  today 
and  so  poor  before? 

A.  After  my  first  hearing  I  thought  it  over 
about  making  a  mistake,  but  did  not  ask  to 
change  it  at  that  time. 

Q.  You  were  asked  several  questions  along 
the  same  line  and  if  you  knew  it  was  not  cor- 
rect, what  you  said,  why  did  you  not  change  it? 

A.  After  he  asked  me  on  that  point,  I  knew 
I  was  wrong,  but  did  not  want  to  change  it 
because  I  was  afraid  you  might  think  I  was 
giving  incorrect  information. 

Q.  The  Examining  Inspector  at  that  time 
hinted  to  you  all  the  time  that  your  father  had 
a  sister,  why  should  you  hold  out  the  informa- 
tion if  you  knew  it  was  a  fact  that  your  father 
had  such  a  relative? 

A.     I  was  afraid  to  change  it." 


9 

From  a  consideration  of  the  foregoing  testimony 
pertaining  to  the  question  of  whether  applicant  had 
a  paternal  aunt  or  not  the  Examining  Inspector 
commented  in  his  report  as  follows : 

"I  believe  the  reason  the  hearing  of  this  case 
on  relationship  was  asked  to  be  done  at  the 
Island  (instead  of  at  Suisun)  was  for  the  pur- 
pose of  coaching.  This  is  brought  out  very 
forcibly  by  the  testimony  of  the  applicant  on 
re-examination  in  the  case  of  an  alleged  sister 
of  the  alleged  father.  It  will  be  noted  how 
absolutely  in  ignorance  the  applicant  was  on 
this  subject  when  first  examined  on  April  26th. 
Now  (May  18th)  without  any  help  from  the 
outside,  he  claims  to  have  all  knowledge  of  this 
person."    Ex.  A,  p.  30. 

Counsel  contends  that  the  foregoing  remarks  of 
the  Inspector  indicate  that  the  Inspector  was  preju- 
diced and  that  the  hearing  was  unfair. 

But  the  Secretary  of  Labor,  to  whom  appeal  was 
taken,  did  not  agree  with  nor  concur  in  the  infer- 
ences and  remarks  of  the  Inspector,  but  rejected 
them  in  no  uncertain  terms  as  follows :  (See  Exhibit 
''A,"  page  59.) 


''In  connection  with  the  fact  that  the  alleged 
father  and  the  applicant  testified  ,at  Angel 
Island  rather  than  being  examined  on  the  re- 
lationship feature  at  Suisun,  Inspector  Wurm 
has  indulged  in  some  unwarranted  speculation 
and  inference.  He  concludes  that  because  these 
persons  were  presented  at  Angel  Island  they 
were  brought  to  San  Francisco  in  order  that 
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coaching  might  be  resorted  to,  and  he  appa- 
rently also  assumes  that  it  was  necessary  to 
bring  them  to  San  Francisco  in  order  to  get 
into  miauthorized  conversation  with  the  appli- 
cant. The  Board  of  Review  can  find  nothing 
whatever  in  the  record  to  support  the  inference 
and  Inspector  Wurm's  argument  is  labored  and 
without  apparent  reason.  Apparently  it  is 
nothing  more  than  suspicion." 

There  is  nothing  to  indicate  that  the  Secretary's 
decision  was  based  on  the  opinion  found  in  the 
inspector's  report  hereinabove  referred  to — quite 
the  contrary  this  feature  of  the  case  was  rejected 
in  toto. 

The  applicant  was  given  a  full  and  fair  oppor- 
tunity to  be  heard  and  all  testimony  offered  by  him- 
self and  his  witnesses  was  received.  Without  refer- 
ence to  this  phase  of  the  inspector's  report,  it 
conclusively  appears  therefrom  that  the  evidence 
submitted  did  not  establish  the  relationship  claimed, 
and  eliminating  this  paragraph  the  Secretary  was 
able  to  and  did  make  a  fair  and  independent  finding 
on  the  evidence. 

It  is  manifest  that  the  applicant's  case  was  not 
prejudiced  by  the  conclusions  of  the  inspector  be- 
cause the  Secretary  rejected  said  conclusions  and 
expressly  shows  that  they  did  not  influence  his 
decision. 

The  basis  for  the  Secretary's'  decision  is  to  be 
found  in  the  discrepancies  in  the  testimony  which 
have  already  been  noted. 
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This  being  the  case  the  general  rules  of  law  appli- 
cable are  too  well  settled  and  familiar  to  call  for 
extended  citation  of  authorities  or  discussion. 

Congress  has  by  the  immigration  statutes  con- 
ferred upon  the  executive  officers  final  and  exclusive 
jurisdiction  to  hear  and  determine  whether  any  par- 
ticular individual  is  an  alien  and  eligible  to  admis- 
sion in  so  far  at  least  as  such  determination  depends 
on  conclusions  reached  on  disputed  questions  of  fact. 
(United  States  v.  Sprung,  187  Fed.  903.)  The  court 
will  not  go  into  the  sufficiency  of  probative  facts. 
(White  V.  Gregory,  213  Fed.  768.)  Where  the  ex- 
ecutive officers  found  that  the  evidence  in  support 
of  the  alien's  right  to  land  was  so  impaired  by  dis- 
crepancies as  to  render  it  unsatisfactory,  the  court 
is  not  authorized  to  reverse  that  conclusion.  (Jeung 
Bock  Hong  and  Jueng  Bock  Sing  v.  White,  258 
Fed.  23.) 

It  is  urged  that  the  action  of  the  Secretary  of 
Labor  in  denying  the  application  of  Siu  Mooy  Chew 
to  enter  the  United  States  and  ordering  his  deporta- 
tion is  clearly  a  lawful  exercise  of  the  authority 
which  the  law  has  conferred  upon  the  Secretary. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney. 

ALMA  M.  MYERS, 

Asst.  United  States  Attorney. 

Attorneys  for  Appellee. 
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Names  and  Addresses  of  Attorneys. 

For  Appellant  G.  W.  BRAINARD,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  Pacific  Co-Operative 
League  Stores,  Inc.,  Bankrupt: 

NORMAN  A.  BAILIE,  Esquire; 
JOSEPH  KIRK,  Esquire,  and 
W.    T.    CRAIG,    Esquire.      Board    of    Trade 
Rooms,   Higgins   Building,  Los  Angeles,   Cali- 
fornia. 

For  Appellees  San  Diego  Co-Operative  Association: 

MARCUS  W.  ROBBINS,  Esquire; 
ELMER  J.  HERTEL,  Esquire; 

McNeece  Block,  San  Diego,  California. 


2  G.  W.  Brainard,  Trustee  etc.,  vs. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA SOUTHERN  DIVISION 
IN  EQUITY  F-99. 

In  the  Matter  of  the   Petition  of 
Meyer  Cloak  &  Suit  Co.,  etc.,  et  al, 
for  the  appointment  of  Ancillary  )  CITATION. 

Receiver  for  the  PACIFIC  CO- 
OPERATIVE LEAGUE   STORES. 
INC., 

Bankrupt. 

TO   THE  SAN    DIEGO   CO-OPERATIVE 

ASSOCIATION:— 

You  are  hereby  CITED  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  be  held  at  the  City  of  San 
Francisco  in  the  State  of  California,  on  the  19th  day  of 
June,  A.  D.  1923,  pursuant  to  the  appeal  duly  obtained 
and  filed  in  the  Clerk's  office  of  the  District  Court 
of  the  United  States  in  and  for  the  Southern  District 
of  California,  in  that  certain  controversy  arising  in  the 
matter  of  the  Petition  of  Meyer  Cloak  &  Suit  Co.,  etc., 
et  al,  for  the  appointment  of  Ancillary  Receiver  for 
the  Pacific  Co-Operative  League  Stores,  Inc.,  between 
yourself  and  Wm.  H.  Moore,  Jr.,  the  Ancillary  Re- 
ceiver appointed  in  said  matter,  over  the  ownership 
of  three  (3)  grocery  stores  at  San  Diego,  California, 
and  now  pending  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  South- 
ern Division,  and  being  numbered  F-99  Equity,  wherein 
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G.  W.  Brainard,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  the  said  Pacific  Co-Operative  League  Stores, 
Inc.,  bankrupt,  is  appellant  and  you  are  appellee, 

Then  and  there  to  show  cause,  if  any  there  be, 
why  the  minute  order  of  said  Court  of  November 
23rd,  1922  and  the  final  order  of  said  Court  of  De- 
cember 8th,  1922,  both  confirming  the  report  of  the 
Special  Master  Glenn  H.  Munkelt,  and  directing  said 
Ancillary  Receiver  to  deliver  possession  of  said  stores 
to  said  San  Diego  Co-Operative  Association,  should 
not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

DATED:     May  21st,  1923. 

Wm  P  James 
United   States  District  Judge. 
Form  No.  282 

Return  on  Service  of  Writ. 

United  States  of  America 

\     SS: 
Southern  District  of  California 

I  hereby  certify  and  return  that  I  served  the  annexed 

Citation   on   the   therein-named   Meyer   Cloak   &    Suit 

Co.  by  handing  to  and  leaving  a  true  and  correct  copy 

thereof  with   Maurice  W.   Robbins  personally  at  San 

Diego  in  said  District  on  the  22d  day  of  May,  A.  D. 

1923. 

A.  C.  Sittel 


U.  S.  Marshal 
By  R.  F.  Gusweiler 


Deputy. 
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(Endorsed)  :  vService  of  the  within  citation  is 
hereby  admitted  this  22  day  of  May,  1923.  Maurice 
W.  Robbins,  Elmer  J.  Hertel,  Attorneys  for  San 
Diego  Hotel  Association. 

Filed  Jun  8,  1923  Chas.  N.  Williams,  Clerk  By  W. 
J.  Tufts  Deputy  Clerk 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES-  FOR  THE  SOUTHERN  DIS- 
TRICT OF  CALIFORNIA 
In  Equity  #  F-99 

In  the  Matter  of  ) 

The  Petition  of  Meyer  Cloak) 
&  Suit  Co.,  eta  et  al,  for  the)  PETITION 

appointment     of     Ancillary)  IN    RECLAMATION 
Receiver  for  PACIFIC  CO-)       AND  FOR  AN 
OPERATIVE  LEAGUE)       ACCOUNTING 
STORES,  Inc.,  ) 

Bankrupt.     ) 

To  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California : 

The  petition  of  the  San  Diego  Co-operative  Asso- 
ciation respectfully  shows  and  alleges: 

FIRST:  That  your  petitioner  is  the  owner,  and 
entitled  to  the  immediate  possession  of  the  property 
set  forth  in  Schedule  "A*"  hereto  annexed,  and  made 
a  part  hereof,  and  that  the  value  of  said  property  is 
about  Twenty  Thousand   ($20,000.00)   Dollars. 

SECOND:  That  your  petitioner  further  alleges, 
upon  information  and  belief,  that  heretofore,  and  on 
or  about  the  27th  day  of  February,  1922,  an  invol- 
untary petition  in  bankruptcy  was   filed  in  the  office 
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of  the  Clerk  of  the  U.  S.  District  Court,  for  the 
Northern  District  of  California,  by  three  (3)  creditors 
of  the  above  bankrupt,  praying  that  the  said  Pacific 
Co-operative  League  Stores,  Inc.,  be  adjudged  an  in- 
voluntary bankrupt,  and  that  thereafter  G.  W.  Brain- 
ard,  Esq.,  was  duly  appointed  as  temporary  Receiver 
in  Bankruptcy  of  the  said  Pacific  Co-operative  League 
Stores,  Inc.,  and  that  subsequent  to  his  appointment  a 
petition  was  filed  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California  by  the 
Meyer  Cloak  &  Suit  Company,  etc.,  et  al,  for  the 
appointment  of  an  Ancillary  Receiver  for  the  said 
Pacific  Co-operative  League  Stores,  Inc.,  in  the  South- 
ern District;  that  upon  said  petition  said  Court  duly 
appointed  as  Ancillary  Receiver  of  said  bankrupt, 
William  H.  Moore,  Esq.,  and  that  pursuant  to 
the  order  of  his  appointment  and  a  subsequent  order, 
after  the  hearing  of  an  order  to  show  cause,  served 
upon  the  Sheriff  of  San  Diego  County,  in  the  State 
of  California,  he  did  take  possession  of,  and  continues 
to  hold  the  property  mentioned  and  described  in  the 
Schedule  hereunto  annexed  and  made  a  part  hereof, 
marked  Exhibit  "A"  and  that  the  said  property  was 
in  the  original  piece  in  which  it  was  delivered  to  the 
Sheriff  of  the  County  of  San  Diego,  State  of  Cali- 
fornia; that  on  the  15th  day  of  March,  1922,  the  said 
Pacific  Co-operative  League  Stores,  Inc.,  was  duly  ad- 
judicated a  bankrupt. 

THIRD;  That  heretofore,  and  before  the  com- 
mencement of  this  proceeding,  due  demand  was  made 
by  your  petitioner  upon  the  said  William  H.  Moore, 
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Esq.,  Ancillary  Receiver,  that  he  deliver  possession  of 
the  said  personal  property  in  said  Schedule  "A"  men- 
tioned, to  your  petitioner,  but  that  said  demand  has 
been   refused. 

FOURTH:  That  the  San  Diego  Co-operative  As- 
sociation is  an  association  of  laboring  men,  and  their 
families,  that  have  joined  together  for  the  purpose 
of  conducting  stores  on  the  co-operative  plan  and 
thereby  reduce  their  cost  of  living;  that  said  asso- 
ciation was  formed  on  or  about  the  22nd  day  of 
November,  1919  and  that  about  said  time,  and  in  the 
said  City  of  San  Diego  they  appointed  and  employed 
the  Pacific  Co-operative  League,  a  co-operative  busi- 
ness Association  as  their  Trustee,  to  receive  all  of 
the  moneys  arising  out  of  the  conduct  of  said  business, 
to  disburse  the  same  for  the  benefit  of  said  business  in 
paying  bills  and  expenses  contracted  by  the  said  S.  D. 
Co-operative  Association,  and  to  keep  the  books  and 
accounts  of  said  stores. 

That  at  the  time  of  the  establishment  of  said  rela- 
tion between  the  San  Diego  Co-operative  Association 
and  the  Pacific  Co-operative  League,  it  was  under- 
stood and  agreed  that  the  said  San  Diego  Co-operative 
Association  should  elect  a  Board  of  Managers  to  co- 
operate with  the  Pacific  Co-operative  League  in  the 
management  of  said  business,  and  that  said  Board  of 
Managers  should  have  an  equal  vote  in  the  manage- 
ment of  the  said  business  with  the  Pacific  Co-operative 
League  and  should  consult  and  advise  with  the  Pa- 
cific Co-operative  League  in  all  matters  pertaining  to 
the  management  of  the  said  business  and  in  the  se- 
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lection  and  choice  of  a  Manager  to  conduct  the  said 
business. 

That  since  said  time  the  Pacific  Co-operative  League 
has  violated  the  terms  of  said  trust  and  in  the  fol- 
lowing particulars,  to-wit: 

It  has  prevented  the  Board  of  Managers  elected 
by  said  persons  from  having  any  choice  at  all  in  the 
management  of  said  business  or  in  the  selection  of  a 
Manager;  that  it  has  diverted  the  funds  arising  from 
said  business  to  purposes  wholly  foreign  and  not  con- 
nected with  said  business  in  any  way;  that  it  has  taken 
cash  from  the  said  stores  and  loaned  the  same  to  other 
institutions  situated  in  the  State  of  California;  that 
it  has  taken  money  from  the  said  stores  and  used  the 
same  for  its  own  purposes  and  that  none  of  said 
moneys  have  been  returned  to  the  said  stores,  all  of 
which  has  been  contrary  to  the  will  and  wish  of  said 
persons  and  the  said  Board  of  Managers  elected  by 
them.  That  on  or  about  the  1st  day  of  November, 
1921  the  Pacific  Co-operative  League  sold  to,  and  the 
Pacific  Co-operative  League  Stores,  Inc.,  purchased 
from,  and  took  possession  of,  all  of  the  personal  prop- 
erty mentioned  in  Schedule  "A"  annexed  hereto,  be- 
ing the  stores  owned  by  the  San  Diego  Co-operative 
Association,  without  their  knowledge  or  consent  to 
said  sale. 

That  on  or  about  the  3rd  day  of  November,  1921, 
E.  C.  Bellows,  Commissioner  of  Corporations  for  the 
State  of  California  issued  a  second  amended  permit 
to  the  Pacific  Co-operative  League  Stores,  Inc.;  that 
the  following  paragraph  appears  in  said  permit:     "In 
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exchange  for  the  assets,  subject  to  the  liabihties,  and 
the  business  of  the  Pacific  Co-operative  League,  the 
appHcant  proposes  to  issue  to  said  Pacific  Co-operative 
League  five  hundred  shares  of  its  common  capital 
stock";  that  your  petitioner  further  alleges  upon  in- 
formation and  belief,  that  five  hundred  shares  of  the 
common  capital  stock  of  the  Pacific  Co-operative 
League  Stores,  Inc.,  was  issued  to  the  Pacific  Co- 
operative League  in  exchange  for  the  assets,  and  sub- 
ject to  the  liabilities  in  the  business  of  the  Pacific  Co- 
operative League. 

That  on  the  15th  day  of  December,  1921,  the  said 
San  Diego  Co-operative  Association  met  and  dis- 
charged the  said  Pacific  Co-operative  League  as  its 
Trustee,  as  aforesaid,  and  appointed  the  Board  of  Di- 
rectors of  the  San  Diego  Co-operative  Association  as 
its  trustees  to  conduct  the  said  business  in  their  behalf 
until  other  trustees  should  be  appointed  by  them;  that 
the  names  of  the  persons  elected  as  their  trustees  are 
as  follows,  to-wit:  Charles  J.  Eason,  Ed  Crolic, 
Stanley  M.  Gue,  Charles  B.  Lynch,  Charles  J.  Mayes, 
Mrs.  P.  T.  Mannen  and  Marcus  W.  Robbins. 

That  no  accounting  has  ever  been  had  between  said 
San  Diego  Co-operative  Association  and  the  Pacific 
Co-operative  League,  and  that  the  San  Diego  Co- 
operative Association  is  ignorant  of  the  amount  due 
or  owing  to  the  said  San  Diego  Co-operative  Associa- 
tion by  the  Pacific  Co-operative  League,  but  they  are 
informed,  and  believe,  and  upon  such  information  and 
belief  allege  that  there  is  due  to  said  San  Diego  Co- 
operative Association  a  large  sum  of  money,  and  they 
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allege  that  an  accounting  is  necessary  to  determine  the 
amount  due  to  said  San  Diego  Co-operative  Asso- 
ciation by  the  Pacific  Co-operative  League. 

FIFTH :  That  the  said  personal  property  mentioned 
in  Schedule  "A"'  annexed  hereto  has  not  been  taken 
by  virtue  of  a  warrant  against  your  petitioner  for  the 
collection  of  any  tax,  assessment,  or  fine,  issued  in 
pursuance  of  a  Statute  of  the  United  States,  and  they 
have  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment  from,  or  through  whom  your 
petitioner  has  derived  title  to  the  said  chattels. 

WHEREFORE  your  petitioner  does  respectfully 
pray  that  the  said  William  H.  Moore,  Esq.,  as  said 
Ancillary  Receiver  herein,  be  directed  to  deliver  to 
your  petitioner  the  said  property  in  Schedule  "A" 
mentioned  and  described;  and  that  an  accounting  be 
had;  and  that  the  Pacific  Co-operative  League  and 
the  Pacific  Co-operative  League  Stores,  Inc.,  be  or- 
dered to  account  to  the  San  Diego  Co-operative  As- 
sociation and  that  this  Court  thereupon  make  its 
order,  giving  your  petitioner  judgment  against  the 
Pacific  Co-operative  League  Stores,  Inc.,  for  the 
amount  so  found  to  be  due;  and  that  your  petitioner 
have  such  other  and  further  relief,  as  to  this  Hon- 
orable Court  may  seem  just  and  proper. 

DATED  27  day  of  March,  1922. 

San  Diego  Cooperative  Association 

Petitioner 
Marcus  W.  Robbins 


Elmer  J.  Hertel 

Attorneys  for  Petitioner 
505   Southern  Title   Building 
San  Diego,  California 
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SCHEDULE  "A" 

That  certain  personal  property  in  the  City  of  San 
Diego,  County  of  San  Diego,  State  of  California, 
described  as   follows: 

All  the  stock  in  trade,  fixtures,  furniture,  equip- 
ment, books  of  account,  moneys,  and  other  personal 
property  located  upon  the  premises  situated  in  the 
City  of  San  Diego,  County  of  San  Diego,  State  of 
California,  and  generally  known  as  618  Fifth  Street, 
426  Market  Street,  1033  Broadway,  together  also  with 
the  good  will  of  the  general  merchandise  business  be- 
ing carried  on  at  said  places. 

State  of  California  County  of  San  Diego — ss. 

Ed  Crolic  being  first  duly  sworn  deposes  and  says: 
That  the  Petitioner  is  an  association  of  persons  known 
as  The  San  Diego  Cooperative  Association  and  that  Ed 
Crolic  is  an  executive  officer  of  said  Association,  to-wit : 
Vice  President,  and  makes  this  verification  for  and  on 
behalf  of  said  Petitioner;  That  he  has  read  the  within 
and  foregoing  petition  and  knows  the  contents  thereof 
and  that  the  same  is  true  of  his  own  knowledge  ex- 
cept as  to  the  matters  which  are  herein  stated  on  in- 
formation or  beHef  and  as  to  those  matters  he  believes 
them  to  be  true. 

Ed   Crolic. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  March  A.  D.,  1922. 

[NOTARIAL  SEAL]  Marcus  W.  Robbins, 

Notary  PubHc  San  Diego  County  State  of  California. 
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(Endorsed) :  Received  copy  of  within  petition  this 
29th  day  of  March,  1922.  Wm.  H.  Moore,  Jr.,  An- 
cillary Receiver. 

Filed  Mar  30,  1922  Chas.  N.  WilHams,  Clerk  By 
R.   S.   Zimmerman  Deputy 


[Title  of  Court  and  Cause.] 

ANSWER  OF  ANCILLARY  RECEIVER  TO  PE^ 

TITION  OF  SAN  DIEGO  CO-OPERATIVE 

ASSOCIATION 

Comes  now  Wm,  H.  Moore,  Jr.,  and  answering  the 
petition  in  reclamation  and  for  an  accounting  herein- 
before filed  by  the  San  Diego  Co-operative  Associa- 
tion, respectfully  admits,  denies  and  alleges,  as  fol- 
lows: 

I. 

Alleges  that  respondent  is  the  duly  appointed,  quali- 
fied and  acting  Ancillary  Receiver  in  Bankruptcy  for 
the  assets  of  the  Pacific  Co-operative  League  Stores, 
Inc.,  Bankrupt,  situated  in  the  Southern  District  of 
California. 

II 

Respondent  has  not  sufficient  information  or  belief 
to  enable  him  to  answer  the  allegations  contained  in 
the  first  paragraph  of  said  petition,  to  the  effect  that 
said  petitioner  is  the  owner  of  and  entitled  to  the  pos- 
session of  the  property  mentioned  and  described  in 
Schedule  A  attached  to  said  petition,  and  by  reason 
of  said  lack  of  information  and  belief,  denies  that 
said  petitioner  is  the  owner  of  or  entitled  to  the  im- 
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mediate,  or  any  other  possession  of  any  of  the  prop- 
erty set  forth  in  said  Schedule  A.  Respondent  is  in- 
formed and  believes,  and  upon  such  information  and 
belief  alleges,  that  the  property  mentioned  and  de- 
scribed in  said  petition  and  in  Schedule  A  attached 
thereto,  was,  at  the  date  of  the  filing  of  the  petition 
herein,  a  part  of  the  assets  of  said  Pacific  Co-operative 
League  Stores,  Inc.,  Bankrupt,  and  that  upon  the 
election  and  qualification  of  a  Trustee  in  Bankruptcy 
of  the  estate  of  said  Pacific  Co-operative  League 
Stores,  Inc.,  Bankrupt,  the  title  to  all  of  said  prop- 
erty w^ill  be  vested  in  said  Trustee. 

Ill 

Admits  each  and  every  allegation  contained  in  the 
second  paragraph  of  said  petition. 

IV 

Admits  each  and  every  allegation  contained  in  the 
third  paragraph  of  said  petition. 

V 

Respondent  is  not  sufficiently  informed  and  has  no 
sufficient  belief  to  enable  him  to  answer  certain  of 
the  allegations  contained  in  the  fourth  paragraph  of 
said  petition,  and  by  reason  of  such  lack  of  informa- 
tion and  belief  denies  that  the  San  Diego  Co-Operative 
Association  is  an  association  of  laboring  men,  or  an 
association  of  laboring  men  and  their  families  joined 
together  for  the  purpose  of  conducting  stores,  as  al- 
leged in  said  petition,  and  denies  that  said  association 
was  formed  on  or  about  the  22nd  day  of  November, 
1919,  and  that  said  association  at  said  date,  or  at  any 
other  time  or  at  any  place,  appointed  and  employed. 
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or  appointed  or  employed  the  Pacific  Co-operative 
League,  or  any  other  association,  as  their  Trustee, 
or  in  any  other  capacity,  to  receive  all  moneys  aris- 
ing out  of  the  conduct  of  said  business,  or  any 
business,  or  to  disburse  the  same  in  paying,  bills  and 
expenses  contracted  by  said  San  Diego  Go-operative 
Association,  or  any  other  association  or  person,  or  to 
keep  the  books  and  accounts  of  said  stores,  or  any 
other  stores. 

By  reason  of  said  lack  of  information  and  belief 
respondent  denies,  that  it  was  understood  and  agreed, 
or  understood  or  agreed  that,  said  San  Diego  Co- 
operative Association  should  elect  a  Board  of  Man- 
agers to  co-operate  with  said  Pacific  Co-operative 
League  in  the  management  of  said  business,  or  in  any 
other  way,  and  denies  that  said  Board  of  Managers 
was  to  have  an  equal  vote  in  the  management  of  said 
business  with  the  Pacific  Co-operative  League,  or  to 
have  any  vote  at  all  in  the  management  of  any  busi- 
ness with  which  said  Pacific  Co-operative  League  was 
connected,  or  in  which  it  had  any  interest,  or  that  said 
Board  of  Managers  should  consult  and  advise,  or  con- 
sult or  advise,  with  said  Pacific  Co-operative  League 
in  all  matters,  or  any  matters  pertaining  to  the  man- 
agement of  said  business  or  the  selection  or  choice 
of  a  manager  to  conduct  the  said  business,  or  to  con- 
sult or  advise  in  any  way  in  regard  to  the  conduct 
and  management  of  any  business  in  which  said  Pacific 
Co-operative  League  had  any  interest. 

By  reason  of  said  lack  of  information  and  belief, 
respondent  denies  that  said  Pacific  Co-operative  L^^ague 
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has  diverted  the  funds  arising  from  said  business, 
or  any  business,  to  purposes  wholly  foreign  and 
not  connected  therewith,  and  denies  that  said  Pacific 
Co-operative  League  has  taken  cash  from  said  stores, 
or  any  of  them,  and  loaned  the  same  to  other  insti- 
tutions situated  in  the  State  of  California  or  anywhere 
else.  Admits  that  on  or  about  the  1st  day  of  Novem- 
ber, 1921  said  Pacific  Co-operative  League  sold  to, 
and  that  the  Pacific  Co-operative  League  Stores,  Inc., 
the  bankrupt  above  named,  purchased  from  and  took 
possession  of  all  of  the  personal  property  mentioned 
in  said  petition  and  Schedule  A  annexed  thereto,  but 
respondent  is  not  sufficiently  informed,  nor  has  he  suf- 
ficient belief  to  enable  him  to  answer  the  allegation 
contained  in  said  petition,  that  said  sale  was  without 
petitioner's  knowledge  or  consent,  and  by  reason  of 
said  lack  of  information  and  belief  denies  that  said 
sale  was  without  the  knowledge  and  consent  of  said 
petitioner,  and  respondent  is  informed  and  believes 
and  upon  such  information  and  belief  alleges,  that 
said  petitioners  had  no  interest  in  or  to  said  stores,  and 
that  their  knowledge  or  consent  in  regard  to  said  sale 
was  neither  necessary  nor  material. 

Respondent  is  not  sufficiently  informed  and  has 
not  sufficient  belief  to  enable  him  to  answer  the  al- 
legations contained  in  the  paragraph  on  page  4  of 
said  petition,  relative  to  the  discharging  of  said  Pa- 
cific Co-operative  League  as  Trustee,  and  the  appoint- 
ment of  a  Board  of  Directors  as  its  Trustee,  to  con- 
duct said  business,  and  by  reason  of  said  lack  of  in- 
formation   and    belief,    denies    that   on    the    15th    day 
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of  December,  1921,  the  said  San  Diego  Co-operative 
Association  met  and  discharged  the  said  Pacific  Co- 
operative League  as  its  Trustee,  or  that  said  Pacific 
Co-operative  League  was  in  any  way  Trustee  for  said 
San  Diego  Co-operative  Association,  and  denies  that 
said  San  Diego  Co-operative  Association  appointed  the 
Board  of  Directors  of  said  San  Diego  Co-operative 
Association  to  conduct  said  business,  or  any  business, 
or  that  it  had  any  right  whatsoever  to  appoint  a 
Trustee  for  the  purpose  of  conducting  any  stores  in 
the  possession  of  said  Pacific  Co-operative  League,  or 
said  Pacific  Co-operative  League  Stores,   Inc. 

By  reason  of  said  lack  of  information  and  belief, 
respondent  denies  that  no  accounting  has  ever  been 
had  between  said  San  Diego  Co-operative  Association 
and  said  Pacific  Co-operative  League,  or  that  any 
amount  is  due  or  owing  to  said  San  Diego  Co- 
operative Association  from  said  Pacific  Co-operative 
League,  and  denies  that  any  accounting  is  necessary 
between  said  San  Diego  Co-operative  Association  and 
said  Pacific  Co-operative  League,  or  that  any  account- 
ing is  material  or  proper  in  this  proceeding,  as 
between  said  San  Diego  Co-operative  Association  and 
said  Pacific  Co-operative  League  Stores,  Inc.,  the 
above  named  bankrupt. 

WHEREFORE,  respondent  prays  that  said  petition 

may  be  dismissed. 

Wm.  H.  Moore,  Jr. 


Respondent. 
W.  T.  Craig 


Attorney   for   Respondent. 
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United  States  of  America        1 
Southern    District    of    California   S-ss. 
Southern  Division 
County  of  Los  Angeles 

WM.  H.  MOORE  JR.  being  duly  sworn  says: 
That  he  is  Ancillary  Receiver  in  the  foregoing  entitled 
matter;  that  he  has  read  the  foregoing  Answer  of 
Ancillary  Receiver  to  petition  of  San  Diego  Co-Oper- 
ative  Association,  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  on  his  in- 
formation or  belief  and  as  to  those  matters,  that  he 
believes  it  to  be  true. 

Wm.   H.   Moore,   Jr. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  April  A.  D.  1922 

(NOTARIAL  SEAL)  Bess  A.  Aldrich 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

(Endorsed):  FILED  April  5,  1922.  Chas.  N. 
Williams,  Clerk. 


[Title  of  Court  and  Cause.] 
PETITION  FOR  ORDER  TO  SHOW  CAUSE. 

THE  PETITION  of  Wm.  H.  Moore,  Jr.,  respect- 
fully represents: 

I 

That  he  is  the  duly  appointed,  qualified  and  acting 
Ancillary  Receiver  in  Bankruptcy  for  the  assets  in  the 
Southern  District  of  California,  belonging  to  the  Pa- 
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cific  Co-operative  League  Stores,  a  corporation,  bank- 
rupt. That  said  bankrupt  had  its  principal  place  of 
business  at  San  Francisco  in  the  Northern  District  of 
California,  and  has  been  adjudicated  bankrupt  by  order 
of  the  United  States  District  Court  for  said  Northern 
District  of  California. 

II 

That  upon  the  appointment  of  your  petitioner  as 
such  Ancillary  Receiver  and  the  adjudication  in  bank- 
ruptcy of  said  bankrupt,  James  C.  Byers,  Sheriff  of 
San  Diego  County,  California,  had  in  his  possession, 
under  writs  of  attachment  issued  in  that  certain  action 
then  pending  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  State  of  California,  entitled 
*'W.  H.  Cordes,  plaintiff,  vs.  Pacific  Co-operative 
League  Stores,  Inc.,  Defendant,"  three  stores  at  the 
following  locations  in  the  City  of  San  Diego,  County 
of  San  Diego,  this  District  and  Division,  viz :  No.  1033 
Broadway,  Nos.  616-20  Fifth  Street  and  No.  426  Mar- 
ket Street,  which  said  Sheriff  had  attached  as  the 
property  of  said  defendant,  and  was  holding  at  the 
date  of  adjudication  in  bankruptcy  of  said  bankrupt, 
as  the  property  of  said  defendant  under  and  by  virtue 
of  said  writs  of  attachment  so  issued  as  aforesaid. 

Ill 

That  under  and  by  virtue  of  an  order  heretofore 
made  and  entered  herein,  said  Sheriff  was  directed  to 
deliver  said  stores  into  the  possession  of  your  petitioner 
as  such  Ancillary  Receiver,  and  said  stores  are  now 
in  petitioner's  possession  as  such  Ancillary  Receiver. 
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IV 

That  petitioner  is  informed  and  believes  and  upon 
such  information  and  belief  alleges,  that  Jack  Larripa, 
Ed.  Crolic,  Charles  J.  Mayes,  Stanley  M.  Gue,  Clifford 
C.  Costenborder  and  Charles  B.  Lynch,  who  claim  to 
be  associated  together,  and  with  other  persons,  and 
doing  business  under  the  name  and  style  of  San  Diego 
Co-operative  Association,  claim  some  right,  title  and 
interest  in  and  to  said  three  stores,  and  to  each  of 
them,  but  petitioner  is  informed  and  believes  and  upon 
such  information  and  belief  alleges,  that  neither  of 
said  individuals  nor  said  Association  have  any  right, 
title  or  interest  in  and  to  said  stores,  and  that  the 
same  are  the  property  of  said  bankrupt. 

V 

That  before  this  estate  can  be  administered  in  bank- 
ruptcy, it  will  be  necessary  to  determine  the  rights  of 
said  parties  in  and  to  said  three  stores,  and  said  right 
should  be  determined  at  the  earliest  date  possible. 

WHEREFORE,  petitioner  prays  that  an  order  may 
be  made  and  entered  herein  requiring  said  Jack  Lar- 
ripa, Ed  Crolic,  Charles  J.  Mayes,  Stanley  M.  Gue, 
Clifford  C.  Costenborder  and  Charles  B.  Lynch,  for 
and  on  their  own  behalf,  and  on  behalf  of  said  San 
Diego  Co-operative  Association,  to  be  and  appear  be- 
fore this  Honorable  Court  at  a  time  and  place  to  be 
named  in  said  order,  then  and  there  to  show  cause 
if  they  or  either  of  them  may  have,  why  an  order 
should  not  be  made  and  entered  herein  decreeing  that 
said  three  stores,  and  each  of  them,  are  the  property 
of  the  Pacific  Co-operative  League  Stores,  a  corpora- 
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tion,  now  bankrupt,  and  of  the  Trustee  in  Bankruptcy 
hereafter  to  be  elected,  of  the  estate  of  said  bankrupt. 
And  further  to  show  cause  why  said  stores  should 
not  be  sold  by  said  Trustee  as  the  property  of  said 
estate,  and  why  it  should  not  be  determined  that 
neither  said  parties  nor  any  of  them,  nor  said  San 
Diego  Co-operative  Association  has  or  have  any  right, 
title  or  interest  therein,  and  why  said  parties  and 
each  of  them,  their  agents,  representatives,  employees 
and  attorneys  should  not  be  perpetually  restrained  and 
enjoined  from  in  any  way  claiming  or  representing 
that  they  have,  or  that  either  of  them,  or  said  San 
Diego  Co-operative  Association,  has  any  right,  title  or 
interest  in  or  to  said  stores,  or  either  of  them,  and 
from  prosecuting  any  action  for  the  purpose  of  estab- 
lishing or  enforcing  any  such  claim,  and  restraining 
said  Jack  Larripa,  Ed  Crolic,  Charles  J.  Mayes,  Stan- 
ley M.  Cue,  Clifford  C.  Costenborder  and  Charles  B. 
Lynch,  and  said  San  Diego  Co-operative  Association 
from  proceeding  in  any  Court  other  than  this  Court, 
to  establish  any  claim  of  right,  title  or  interest  in  or 
to  said  stores,  pending  the  hearing  and  determination 
of  said  order  to  show  cause. 

Wm.  H.  Moore,  Jr. 


Petitioner. 
W.  T.  Craig 


Attorney  for  Petitioner. 
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United  States  of  America         1 
So-Uthern    District    of    California   S^ss. 
Southern  Division 
County  of  Los  Angeles 

WM.  H.  MOORE,  JR.  being  duly  sworn  says :  That 
he  is  THE  PETITIONER  in  the  foregoing  entitled 
matter;  that  he  has  read  the  foregoing  Petition  for 
Order  to  Show  Cause  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  on  his  infor- 
mation or  belief  and  as  to  those  matters,  that  he 
believes  it  to  be  true. 

WM.  H.  MOORE,  JR. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
March  A.  D.,  1922 

[NOTARIAL    SEAL]        BESS   A.   ALDRICH 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 

Endorsed:  Filed  Mar  30  1922.  Chas.  N.  Williams, 
Clerk;  By  Edmund  L.  Smith,  Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE. 

On  reading  and  filing  the  verified  petition  of  Wm. 
H.  Moore,,  Jr.,  and  on  motion  of  W.  T.  Craig,  (H.  R. 
Archbald,  of  Counsel),  good  cause  appearing  therefor, 

IT  IS  ORDERED,  that  Jack  Larripa,  Ed  Crolic, 
Charles  J.  Mayer,  Stanley  M.  Que,  Clifford  C.  Costen- 
border  and  Charles  B.  Lynch,  and  the  San  Diego 
Co-operative  Association,   and  each  of  them,  be,  and 
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appear  before  this  Honorable  Court  on  the  5th  day  of 
April,  1922,  at  10  o'clock,  A  M,  at  the  Court  room 
thereof,  in  the  City  of  San  Diego,  then  and  there  to 
show  cause  if  any  they,  or  either  of  them  may  have, 
why  an  order  should  not  be  made  and  entered  herein, 
granting  the  prayer  of  the  petition  of  Wm.  H.  Moore, 
Jr.,  and  decreeing  that  the  three  stores  mentioned 
and  described  in  said  petition,  are  the  property  of  the 
estate  of  said  Pacific  Co-operative  League  Stores,  a 
corporation,  bankrupt,  and  of  the  Trustee  of  said  bank- 
rupt, hereafter  to  be  elected.  And  further  to  show 
cause  why  said  stores  and  each  of  them  should  not  be 
sold  as  an  asset  of  said  estate,  and  why  it  should  not 
be  determined  that  said  parties  do  not  have,  nor  do 
any  of  them,  any  right,  title  or  interest  in  and  to  said 
stores,  and  why  they  and  each  of  them  should  not  be 
restrained  from  in  any  way  claiming  or  asserting  any 
interest  therein. 

AND  IT  IS  FURTHER  ORDERED,  that  pending 
the  hearing  and  determination  of  said  order  to  show 
cause  that  said  parties  and  each  of  them,  their  agents, 
representatives,  employees  and  attorneys,  be,  and  they 
are  hereby  restrained  from  proceeding  in  any  other 
Court  other  than  this  Court,  or  the  Court  of  Bank- 
ruptcy in  which  the  main  administration  is  pending, 
for  the  purpose  of  establishing  their  claim  to  said 
stores. 

AND  IT  IS  FURTHER  ORDERED,  that  service 
of  this  order  may  be  made  by  delivering  a  copy  hereof, 
together  with  a  copy  of  the  petition  upon  which  the 
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same  is  based,  to  said  parties  and  each  of  them,  at 
least  5  days  prior  to  said  5th  day  of  April,  1922. 
Bledsoe 


UNITED  STATES  DISTRICT  JUDGE. 
(Endorsed) :   Filed  Mar  30,   1922.     Chas.   N.  Wil- 
liams, Clerk  By  Edmund  L.   Smith  Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

REPORT  OF  SPECIAL  MASTER. 

TO  THE   HONORABLE  JUDGE   OF   THE   DIS- 
TRICT COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA.     SOUTHERN   DIVISION: 
I,  Glen  H.  Munkelt,  the  undersigned  to  whom  as  Spe- 
cial   Master    the    application    of    the    San    Diego    Co- 
operative Association  for  an  order  directing  the  An- 
cillary Receiver  in  the  above  entitled  matter  to  deliver 
to  petitioner  certain  property  described  in  said  petition 
and  the  order  to  show  cause  issued  upon  petition  of  said 
Ancillary  Receiver  and  the  issues  raised  by  said  plead- 
ings   were    duly    referred    by    order    dated    April    15, 
1922,  for  examination,  testimony  and  report  do  hereby 
report  as  follows: 

That  the  above  matter  was  duly  brought  on  for 
hearing  before  me  in  the  court  room  of  the  above 
entitled  Court  in  the  Federal  Building  at  San  Diego, 
California,  on  the  24th  day  of  April,  1922,  and  the 
matter  heard  and  continued  frcm  day  to  day  to  and 
including  the  27th  day  of  April,  1922. 
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That  at  said  hearing  the  petitioner,  the  San  Diego 
Co-Operative  Association,  appeared  by  and  through 
its  attorneys  Elmer  J.  Hertel  and  Marcus  W.  Robbins 
and  by  and  through  several  of  its  directors; 

That  the  Ancillary  Receiver  \Vm.  H.  Moore,  Jr.  ap- 
peared by  and  through  his  attorney  Norman  A.  Bailie; 

That  Pacific  Co-Operative  League  Stores,  a  corpora- 
tion, a  bankrupt,  and  the  Pacific  Co-Operative  League, 
a  corporation,  a  bankrupt,  appeared  by  and  through 
their  attorney  Byron  F.  Stone  Jr.  and  by  and  through 
their  President  E.  O.  Ames. 

That  at  said  hearing  oral  and  documentary  evidence 
was  introduced  and  received  and  a  stenographic  report 
thereof  taken  and  a  transcribed  record  of  said  testi- 
mony is  herewith  filed  and  made  a  part  of  this  report. 

That  from  the  evidence  received  the  Special  Master 
reports  that  the  following  facts  have  been  established. 

L 

That  on  November  22,  1919,  and  for  some  time 
prior  thereto  certain  persons  in  San  Diego,  California, 
had  associated  themselves  together  for  the  purpose  of 
co-operative  buying;  that  said  association  was  unin- 
corporated and  named  itself  "San  Diego  (Consumers 
Co-Operative  Association" ;  that  said  organization  with 
a  larger  membership  continued  during  the  time  herein 
under  discussion,  the  name  of  said  organization  being 
changed  at  one  time  to  the  San  Diego  Co-Operative 
Association,  subsequently  changed  to  the  Pacific  Co- 
Operative  League,  San  Diego  Branch,  and  again 
changed  to  the  present  name  of  petitioner,  the  San 
Diego  Co-Operative  Association;  that  said  organiza- 
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tion  at  no  time  has  complied  with  Section  2466  to  2468 
inclusive  of  the  Civil  Code  of  the  State  of  California; 
that  during  the  time  herein  referred  to  said  organiza- 
tion had  a  Board  of  Directors  which  held  regular 
meetings  and  whose  activity  is  hereafter  more  fully 
described;  (for  brevity  this  organization  is  hereafter 
termed  the  local  organization  without  reference  to  its 
specific  name  unless  the  name  appears  to  be  material.) 

2. 

That  on  or  about  October  13,  1913,  the  Pacific  Co- 
operative League  was  incorporated  under  and  by  vir- 
tue of  the  laws  of  the  State  of  California  and  particu- 
larly under  Title  XX  of  the  Civil  Code  of  the  State  of 
California,  with  its  principal  place  of  business  at  San 
Francisco,  California.  That  in  the  year  1913  the  said 
Pacific  Co-Operative  League  adopted  By  Laws  for  its 
government.  Said  By  Laws  continued  in  effect  and 
were  in  effect  at  the  times  herein  mentioned.  Copy  of 
said  By  Laws  being  introduced  in  evidence  and  marked 
Petitioner's  Exhibit  12.  The  following  are  extracts 
from  said  By  Laws  which  have  bearing  upon  the  con- 
troversy before  the  Court : 

"Second:  That  the  purpose  for  which  this  Associa- 
tion is  formed  is  to  promote  the  theory  of  co-operation 
and  to  advance  its  practical  development,  to  establish 
a  central  bureau  of  information,  education,  publicity, 
and  general  service,  and  to  provide  literature  and  lec- 
tures; to  assist  in  and  promote  conventions  for  the 
g'eneral  advance  of  the  co-operative  movement;  to  act 
as  organizers,  promoters,  advisers  and  auditors  for  co- 
operative  associations   and   to   assist   independent   co- 
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operative  enterprises  to  work  in  unity  with  one  another 
and  to  develop  a  federation  of  co-operative  bodies  for 
mutual  advantage." 

"Article  II  Sec.  2.  Definition  of  "Associate"  mem- 
ber. In  order  that  persons  may  become  associated 
with  the  Pacific  Co-Operative  League  and  enjoy  the 
clubbing  and  trading  as  well  as  the  social  and  educa- 
tional privileges  of  the  association  without  assuming 
or  incurring  any  liabilities  beyond  the  investment  of 
loan  capital  as  hereinafter  provided,  and  in  order  that 
such  persons  be  organized  into  locals  or  branches  that 
they  may  operate  stores  or  enterprises,  the  Board  of 
Directors  may  provide  rules  and  regulations  to  admit 
and  retain  "associate  members"  and  to  charter  them 
into  branches  with  representation  on  the  Board  of 
Directors/' 

"Article  VIII  Sec.  5.  Members'  branch  meetings. 
The  Board  of  Directors  shall  have  power  to  devise 
ways  and  means  for  regular  business,  social  and  edu- 
cational meetings  for  the  various  branches  of  the 
association." 

"Article  IX  Sec.  3.  Operation  of  Branches.  In 
order  to  permit  the  operation  of  branch  stores  by 
associate  members  as  provided  in  Article  II  Section  2, 
it  is  hereby  provided  that  the  Board  of  Directors  may 
upon  request  from  a  group  of  associate  members  order 
a  survey  of  any  district  selected  for  a  branch  store  to 
be  made,  decide  the  number  of  members  and  the  capital 
required  to  operate  such  branch.  If  the  directors,  as  a 
result  of  said  survey,  decide  in  favor  of  establishing 
such  branch,  the  capital  may  be  provided  by  a  payment 


26  G.  W.  Brainard,  Trustee  etc.,  vs. 

of  each  applicant  who  is  not  already  an  associate 
member  of  Ten  Dollars  ($10.00)  for  associate  member- 
bership,  plus  such  payments  for  loan  capital  by  each  as- 
sociate member  as  shall  by  the  total  number  of  persons 
applying  provide  the  capital  necessary  to  establish  the 
branch  in  business.  The  conditions  governing-  capital 
payments  in  Sections  6  and  7  in  Article  2  shall  apply  to 
loan  capital,  provided  however  that  the  loan  capital  paid 
by  the  members  of  a  local  store  may  be  returned  in 
whole  or  in  part  at  the  dissolution  of  their  store  ac- 
cording to  its  then  actual  value  at  the  time  of  such 
dissolution." 

"Article  IX  Sec.  4.  Each  local  branch  upon  being 
admitted  into  the  Pacific  Co-Operative  League  shall 
transfer  to  the  league  the  funds  collected  as  loan  capi- 
tal for  the  establishment  of  its  store,  for  which  there 
shall  immediately  be  issued  membership  loan  capital 
certificates.  The  Central  Board  of  Directors  of  the 
Pacific  Co-Operative  League  shall  then  proceed  to 
institute  the  store  and  shall  provide  equipment  and 
stock  for  the  same  within  the  funds  as  above  provided, 
and  shall  also  extend  its  wholesale  operations  as  and 
when  necessary  to  serve  efficiently  said  branch.  The 
Central  Board  of  Directors  of  the  Pacific  Co-Operative 
League  shall  render  monthly  or  oftener,  if  necessary, 
a  statement  covering  fully  all  transactions  between  the 
central  body  and  the  said  branch." 

"Article  IX  Sec.  5.  By-Laws  for  locals.  Local 
branches  or  the  Central  Board  of  Directors  shall  pre- 
pare by-laws  and  rules  in  conformity  with  the  general 
constitution    for    the   conduct    of   ihc   local    branches. 
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Such  by-laws  shall  be  j.pproved  by  the  Central  Board 
of  Directors  and  placed  on  file  in  the  central  office." 

"Article  X  Sec.  1.  (a)  All  business  of  this  asso- 
ciation shall  be  conducted  on  a  strictly  cash  basis, 
(b)  In  the  establishment  of  local  distributing  ware- 
rooms,  stores,  factories,  or  other  business  extension, 
cash  or  its  equivalent  must  be  in  hand  sufttcient  to 
cover  the  investment,  (c)  In  no  case  shall  the  Board 
of  Directors  incur  liabilities  for  operating  expenses 
unless  there  is  a  reasonable  prospect  of  income  to 
more  than  cover  the  same,  (d)  Business  extensions 
of  every  character  under  the  league  system  shall  be 
founded  and  continued  only  upon  a  basis  of  self 
support.  In  the  event  of  any  business  bianch  of  the 
association  failing  to  show  prospects  of  becoming  self 
supporting,  the  same  shall  be  discontinued  at  the 
earliest  possible  moment." 

''Article  X  Sec.  3.  This  association  is  not  in  busi- 
ness to  make  profit  but  to  supply  its  members  at  the 
lowest  possible  cost  on  the  Rochdale  Plan,  It  proposes 
to  eliminate  all  unnecessary  middlemen  and  to  provide 
a  short  cut  method  of  distribution  from  producer  to 
consumer,  thereby  steadily  reducing  the  cost  of  living*. 
Its  aim  is  to  assume  control  of  industries  and  produc- 
tion and  free  as  rapidly  as  possible  the  natural  re- 
sources of  the  earth  that  such  reduction  of  the  cost 
of  living  may  speedily  and  effectively  be  consum- 
mated." 

3. 

That  in  the  latter  part  of  the  year  1919  communica- 
tion arose  between   the   local   association  and   Pacific 
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Co-Operative  League  and  at  this  time  printed  matter 
including  copies  of  the  by-laws  were  circulated  among 
the  members  of  the  local  association  and  to  persons 
who  might  and  did  become  members  of  the  local 
association. 

4. 

That  on  or  about  the  7th  day  of  February,  1920, 
A.  A.  Johnson,  the  official  organizer  of  the  Pacific 
Co-Operative  League,  arrived  in  San  Diego  for  the 
purpose  of  taking  subscriptions  to  the  co-operative 
organization,  the  form  of  the  subscription  being  herein- 
after set  forth. 

5 

That  in  addition  to  the  representations  contained  in 
the  by-laws  of  the  said  Pacific  Co-Operative  League, 
oral  representations  were  made  by  the  said  official 
organizer  to  the  effect  that  the  Pacific  Co-Operative 
League  was  interested  in  promoting  co-operative  buy- 
ing; that  it  was  not  organized  for  profit,  that  it  ren- 
dered to  its  members  services  in  the  way  of  educa- 
tional advantages,  club  buying,  and  where  stores  were 
organized  the  League  managed  the  stores,  furnishing 
expert  managers  therefor,  who  were  trained  in  co- 
operation; that  the  League  would  do  the  bookkeeping 
for  the  local  stores,  audit  the  books  and  make  reports 
to  the  local  stores  monthly,  or  more  frequently  if 
necessary;  that  the  local  stores  would  be  financed  by 
money  subscribed  by  the  local  people,  which  would  be 
returned  on  dissolution  of  the  stores;  that  the  money 
subscribed  by  the  local  members  would  bear  interest 
at  5%,  to  be  paid  from  the  profit  of  the  business  of  the 
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local  stores;  that  the  subscribers  would  share  in  the 
profits  of  the  local  stores  in  proportion  to  the  amount 
of  goods  which  they  themselves  purchased  from  the 
local  stores;  that  the  business  of  other  branch  stores 
would  not  be  taken  into  consideration  in  fixing  profits 
or  interest  upon  the  money  subscribed  by  San  Diego 
people. 

6. 

That  at  the  time  said  representations  were  made  by 
organizer  Johnson  subscriptions  were  circulated  in  San 
Diego  in  form  marked  Petitioner's  Exhibit  5  A,  as 
follows : 

"That  the  undersigned  hereby  agree  to  subscribe 
for  membership  in  the  vSan  Diego  branch  co-opera- 
tive store  and  agree  to  pay  thereon  the  sum  of  $50.00 
in  cash  or  installments  on  receiving  notice  of  collec- 
tion." 

7. 

That  the  subscribers  at  the  time  of  organization 
were  also  presented  with  and  signed  a  subscription 
blank  in  form  marked  Respondent's  Exhibit  1,  which 
is  as  follows: 

"PACIFIC   CO-OPERATIVE   LEAGUE,    INC. 

No.  1752. 
236  Commercial  St.     San  Francisco. 
Affiliated    with    the    National    and    International    Co- 
operatives. 
I,  the  undersigned  in  order  to  assist  in  the  establish- 
ment of  the  CO-OPERATIVE   STORE    (branch  of 
Pacific  Co-Operative  League)    at   San  Diego,   hereby 
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subscribe  the  sum  of  $ of  which  $10.00  is  for 

associate  membership  and  the  balance  for 

(State  whether 

first  payment  on  loan  capital  or  new  loan  or  instal- 
ment) for  investment  by  Pacific  Co-Operative  League 
in  said  store  to  be  entitled  to  interest  and  privileges 
according  to  the  by-laws. 

I  agree  to  pay  of  the  above  amount  $50.00  deposit 
with  this  application  and  the  balance  as  follows: 
Amount  paid:  $50,00  Signed  Chas.  H.  Peltcher. 

Associate  Member  $.  .  .  .  Address,  Ocean  Beach,  S.  D. 

Loan  capital  $ Received  by  A.  G.  Rogers,  A. 

Johnson. 
Loan  $     San   Francisco,   Cal. 

Total  $..... Feb.  14,  1920. 

The  white  copy  is  the  members  official  receipt. 

The  blue  copy  must  be  returned  to  the  central  office 

with  cash,  check  or  deposit  slip. 

The  yellow  copy  must  be  retained  by  the  local  store  or 

field  representative." 

8. 

It  was  agreed  that  each  subscriber  in  San  Diego 
should  contribute  the  sum  of  $50.00:  $10.00  to  be  set 
aside  as  associate  membership  in  the  Pacific  Co-Opera- 
tive League,  as  provided  in  the  by-laws;  that  the  re- 
maining $40.00  was  to  be  loan  capital,  as  provided  in 
the  by-laws,  the  payment  of  said  $40.00  being  evidenced 
by  certificate  in  form  marked  Petitioner's  Exhibit  9, 
which  is  as   follows: 
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"Co-Operation. 

!  Producer  Consumer 

The  link  that  binds. 

PACIFIC    CO-OPERATIVE   LEAGUE.    INC. 

San  Francisco,  California. 

Incorporated  Oct.  13,  1913.     Not  Operated  for  Profit. 

CERTIFICATE  OF  LOAN  CAPITAL  (Without 

liability. ) 

Received  of  George  F.  Gray 

(The  holder  hereby  agrees)  the  sum  of  Forty,  & 
(that  this  Certificate  is  )  00/100  Dollars  $40.00  as 
(liable  to  forfeiture  in  the)  loan  capital.  This  loan 
(event  the  holder  becomes  )  capital  is  to  be  invested 
(indebted  to  the  Pacific  )  in  the  Pacific  Co-Opera- 
( Co-Operative  League.  )  tive  League  for  the  use 
PACIFIC  of  the  Co-Operative  store 

CO-OPERATIVE  LEAGUE  at   San  Diego,   Calif,   in 
SEAL  accordance  with  the  By- 

San  Francisco,  California.      Laws  of  the  Pacific  Co- 
Operative  League. 

PACIFIC  CO-OPERATIVE  LEAGUE 
Ernest  O.  F.  Ames,  President. 
Attest:  W.  S.  Huntington,  Registrar. 
Dated,  San  Francisco,  Cal.  Aug.  30,  1920." 

9. 
That  at  the  time  said  subscriptions  were  taken  and 
said  loan  certificates  issued,  no  statement  was  made 
other  than  may  be  ascertained  from  the  By-laws  as  to 
who  would  own  the  stores  purchased  from  the  money 
subscribed  as  loan  capital  by  the  San  Diego  people. 
It  was  not  represented  that  the  stores  would  or  would 
not  belong  to  the  Pacific  Co-Operative  League,  nor 
was  it  represented  that  the  stores  would  belong  to  the 
persons  subscribing  the  loan  capital. 
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10. 

That  the  local  organization  and  the  Pacific  Co- 
operative League,  through  their  organizer  and  officers, 
co-operated  in  raising  money  on  the  subscriptions 
above  referred  to,  for  the  purpose  of  establishing  and 
purchasing  a  store  or  stores  in  San  Diego.  That  prior 
to  August  11,  1920,  the  Board  of  Directors  of  the 
local  organization,  assisted  by  A.  A.  Johnson,  official 
organizer  of  the  Pacific  Co-Operative  League,  made  a 
survey  of  San  Diego  with  the  view  of  purchasing  or 
establishing  a  store  or  stores.  That  after  investigation 
it  was  agreed  by  the  Board  of  Directors  of  the  local 
organization  and  the  representatives  of  the  Pacific  Co- 
Operative  League  to  purchase  three  stores  then  the 
property  of  the  Consumers  Grocery  Company,  Inc.,  of 
which  Justin  W.  Hammond  was  the  President. 

11. 

That  in  the  performance  of  said  agreement  the 
Board  of  Directors  of  the  local  association  on  August 
11,  1920,  entered  into  a  contract  for  the  purchase  of 
the  said  three  grocery  stores,  which  contract  is  marked 
Petitioner's  Exhibit  7.  Said  contract  is  signed  by  the 
Consumers  Grocery  Company,  Inc.,  by  Justin  W.  Ham- 
mond President,  and  the  San  Diego  Co-Operative  As- 
sociation (the  then  name  of  the  local  organization) 
by  J.  N.  F.  Bischoff  President  and  Charles  J.  Eason 
Secretary.  The  contract  of  purchase  provided  for  an 
agreement  of  sale  to  be  approved  by  the  Pacific  Co- 
Operative  League.  This  approval  was  subsequently 
given  by  the  Pacific  Co-Operative  League.  That  at 
the  time  said  contract  of  purchase  was  executed  there 
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has  been  subscribed  in  San  Diego  an  amount  in  excess 
of  $20,000.00  as  loan  capital,  through  the  efforts  of 
the  official  organizer  and  the  assistance  of  the  Board 
of  Directors  of  the  local  organization.  That  at  the 
time  of  the  signing  of  said  contract  on  August  11, 
1920  a  draft  for  the  sum  of  $1,000.00  was  drawn  in 
favor  of  the  Consumers  Grocery  Company,  which  was 
in  due  course  of  business  paid  by  the  Pacific  Co-Opera- 
tive  League  and  charged  to  the  account  of  the  San 
Diego  stores.  That  at  the  time  said  draft  was  drawn 
and  paid  the  said  Pacific  Co-Operative  League  had 
received  from  the  subscriptions  above  referred  to 
money  considerably  in  excess  of  the  amount  of  the 
said  draft. 

12. 

That  subsequent  to  the  signing  of  said  contract 
H.  A.  Floatin,  a  store  supervisor  for  the  Pacific  Co- 
Operative  League,  came  to  San  Diego  to  consummate 
the  purchase  of  said  three  grocery  stores. 

13. 

That  on  September  1,  1920,  the  Consumers  Grocery 
Company,  Inc.  caused  to  be  executed  and  recorded  in 
the  office  of  the  Recorder  of  San  Diego  County  a  notice 
of  intention  to  sell  the  three  grocery  stores  herein 
described.  Said  notice  of  sale  recited  that  the  prop- 
erty would  be  sold  to  the  Pacific  Co-Operative  League, 
Inc.  that  the  local  organization  nor  its  Directors  had 
notice  of  the  executing  and  recording  of  said  notice  of 
sale  except  as  would  be  legally  implied  from  recorda- 
tion.    (Respondent's  Exhibit  2.) 
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14. 

That  in  pursuance  of  the  purchase  of  said  stores  an 
inventory  of  the  stock  of  goods  of  said  three  stores 
was  taken  by  twenty  or  twenty-one  persons.  It  was 
agreed  that  the  Consumers  Grocery  Company  and  the 
vendee  should  furnish  an  equal  number  of  persons  to 
perform  the  work  of  taking  the  inventory  and  the 
persons  furnished  by  the  vendee  were  the  Board  of 
Directors  of  the  local  organization  together  with  two 
or  three  volunteers. 

15. 

That  the  total  purchase  price  as  agreed  upon  by  the 
vendor  and  Mr.  Floatin  was  $21,616.38;  that  it  was 
not  brought  to  the  attention  of  the  local  organization 
or  its  Board  of  Directors  the  fact  that  the  total  pur- 
chase price  was  in  variance  with  the  contract  of  pur- 
chase of  August  11,  1920.  The  said  purchase  price 
was  paid  as  follows:  $1000.00  paid  at  the  signing 
of  said  agreement  as  above  described ;  that  on  Septem- 
ber 1,  1920,  a  draft  was  drawn  in  favor  of  the  Con- 
sumers Grocery  Company  for  $12,000.00  which  was 
and  is  in  words  and  figures  as  follows,  towit: 
"Pacific  Co-Operative  League,  Inc.  X00562. 
236  Commercial  St.  San  Francisco.    No.  8551 

Sept.  1,  1920. 
PAY  TO  THE  ORDER  OF  Consumers  Grocery  Com- 
pany Twelve  Thousand  Dollars  ($12,000.00) 
being  part  payment  on  and  charge  to  account  of 
stock  of  merchandise     San  Diego  Co-Operative  Stores, 
and  fixtures  at  426        Signed  H.  A.  Floatin." 
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Market  St. 
618  5th  St.  and 
1033  Broadway. 

This  draft  was  paid  by  the  Pacific  Co-Operative 
League ;  by  paying  to  Consumers  Grocery  Company  the 
sum  of  $5,476.36  from  the  daily  cash  sales  of  the  three 
stores  thus  reducing  the  inventory  value;  and  on  Sep- 
tember 11,  1920  a  draft  was  drawn  in  favor  of  the 
Consumers  Grocery  Company  for  $3,140.02,  being  the 
balance  due  on  the  purchase  price,  which  draft  is  Re- 
spondent's Exhibit  10,  and  is  in  words  and  figures  as 
follows : 

"PACIFIC  CO-OPERATIVE  LEAGUE.  INC. 

No.  8557. 

236  Commercial  St.  San  Francisco. 

Sept.   11,   1920. 
PAY  TO  THE  ORDER  OF  Consumers  Groc  Com- 
pany  Thirty   One   Hundred   Forty   &  02/100   Dollars 
($3140.02)  and  charge  to  account  of 

being  payment  for  )     San  Diego  Branch, 

settlement  in  full  )     Signed  H.  A. 

subject  to  any  minor  adjustment.)         Floatin  Mgr." 

This  draft  was  paid  by  the  Pacific  Co-Operative 
League.  That  on  the  11th  day  of  September,  1920 
and  at  the  time  said  final  payment  was  made,  a  Bill  of 
Sale  was  made  and  executed  by  the  Consumers  Grocery 
Company  and  delivered  to  H. A. Floatin,  which  is  Re- 
spondent's Exhibit  3,  and  is  in  words  and  figures  as 
follows  to-wit: 
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"KNOW  ALL  MEN  BY  THESE  PRESENTS 

That  CONSUMERS  GROCERY  CO.  (Inc)  426 
Market  St.,  the  parties  of  the  first  part,   for  and  in 

consideration  of  the  sum  of  TEN  Dollars 

of    the    United    States    of    America,    to    us    in    hand 
paid  by  THE  PACIFIC  CO-OPERATIVE  LEAGUE 
(Inc.),    the   parties    of    the    second    part,    the    receipt 
whereof     is     hereby     acknowledged,     does     by     these 
presents  grant,  bargain,  sell  and  convey,  unto  the  said 
parties  of  the  second  part,  its  executors,  administra- 
tors and  assigns,  One  Ford  delivery  car,  and  the  furni- 
ture and  fixtures  and  grocery  stock  located  in  stores  at 
426  Market  St. 
620  Fifth  St. 
1033  Broadway 
(this  bill  of  sale  void  in  case  of  failure  of  the  Pacific 
Co-Operative  League  to  pay  draft  drawn  on  San  Fran- 
cisco this  date.) 

TO  HAVE  AND  TO  HOLD  the  same  to  the  said 
parties  of  the  second  part,  its  executors,  administra- 
tors and  assigns  forever. 

And  they  do  for  their  heirs,  executors  and  admin- 
istrators, covenant  and  agree  to  and  with  the  said 
parties  of  the  second  part,  its  executors,  administra- 
tors and  assigns,  to  warrant  and  defend  the  sale  of 
said  property,  goods  and  chattels,  hereby  made  unto 
the  said  parties  of  the  second  part,  its  executors, 
administrators  and  assigns,  against  all  and  every  per- 
son or  persons,  whomsoever,  lawfully  claiming  or  to 
claim  the  same. 
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WITNESS  our  hands  and  seal  this  11th  day  of 
Sept.   1920. 

CONSUMERS  GROCERY  CO., 

426  Market  St. 

Justin  Hammond,  Pres. 
(Reverse  Side) 

BILL  OF  SALE 

Consumers  Groc  Co.  to  Pacific  Co-Operative  League. 

Dated  September  11th,  1920." 

16. 

That  said  bill  of  sale  was  not  recorded  and  no  notice 
of  its  execution  and  delivery  was  ever  given  to  the 
local  organization,  or  to  its  Board  of  Directors. 

17. 

That  at  the  time  said  stores  were  purchased,  and 

particularly  on   September    11,    1920,   there  had   been 

paid  upon  subscriptions  above  described,  the  sum  of 

$15,393.00;  that  subsequently  payments  were  made  on 

said  subscriptions  to   loan   capital   making  a   total   of 

$20,363.88,   which  sums  were  received  by  the  Pacific 

Go-Operative  League. 

18. 

That  in  addition  to  the  moneys  so  paid  on  subscrip- 
tions to  loan  capital,  $2,000.00  had  been  received  and 
delivered  to  Pacific  Co-Operative  League  upon  a  note 
executed  by  the  local  organization  signed  by  its  officers 
and  endorsed  by  the  Pacific  Co-Operative  League  to 
one  W.  Templeton  Johnson;  that  said  note  was  subse- 
quently paid. 

19. 

That  on  September  11,  1920,  the  three  stores 
purchased    from    the    Consumers    Grocery    Company, 
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were  opened  under  the  management  of  H.  A.  Floatin, 
and  for  a  short  time  operated  under  the  name  of  Con- 
sumers Grocery  Company,  the  name  being  changed 
shortly  afterwards  to  the  Pacific  Co-Operative  League 
Store,   San  Diego  Branch. 

20. 

Th«A--  at  the  time  said  stores  were  purchased  the 
local  organization  had  a  Board  of  Directors  which 
met  once  each  week  and  continued  so  to  meet.  At  these 
meetings  the  manager  of  the  stores  was  usually 
present,  and  made  informal  reports,  and  once  a  month 
had  a  formal  report.  That  the  local  Board  of  Direc- 
tors gave  no  orders  to  the  local  manager  as  to  the 
way  in  which  he  should  manage  the  stores,  but  dis- 
cussed with  him  certain  questions  and  did  order  certain 
small  repairs  made  and  did  request  the  local  manager 
to  pay  certain  small  bills  incurred  by  the  local  organi- 
zation for  their  entertainment  and  for  stationery  used 
by  the  Board  of  Directors. 

21. 

That  subsequent  to  the  purchase  of  said  stores  the 
name  Pacific  Co-Operative  League  Store,  San  Diego 
Branch,  was  placed  on  the  three  stores  as  shown  by 
Petitioner's  Exhibit  6.  That  on  or  about  October  1920, 
a  sign  was  placed  in  front  on  store  No.  3  by  Mr,  John- 
son with  the  knowledge  and  consent  of  H.  A.  Floatin, 
the  manager  in  charge  which  is  in  words  and  figures 
as  follows : . 

"To  reduce  the  cost  of  living.  This  store  owned  by 
550  families.     Ask  the  clerk  how  you  can  join  them." 
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The  sign  was  placed  there  because  a  labor  parade  was 
to  pass  the  store. 

22. 
That    on    or    about    January    20,    1921     the     local 
organization    adopted    By-Laws    for    its    government 
which    By-Laws    were   approved    by   the    Pacific    Co- 
Operative  League. 

23. 
That  the  manager  of  said  San  Diego  stores  was 
paid  from  the  receipts  of  said  stores,  some  of  it  being 
paid  from  the  daily  cash  receipts,  and  other  times 
being  paid  by  check  from  the  home  office  at  San 
Francisco. 

24. 
That  the  merchandise  purchased  for  said  San  Diego 
stores  was  paid  for  by  check  of  the  local  manager 
from  the  money  received  at  said  stores  and  deposited 
in  a  bank  in  San  Diego  in  the  name  of  the  Pacific 
Co-Operative  League. 

25. 
That  the  manager  of  said  Diego  stores  was  bonded 
to  the  Pacific  Co-Operative  League. 

26. 
That  the  insurance  on  said  San  Diego  stores  was 
issued  in  the  name  of  Pacific  Co-Operative  League. 

27. 
That  the  assessment  for  taxes  on  said  San  Diego 
stores  was  returned  in  the  name  of  Pacific  Co-Opera- 
tive League. 

28. 
That  no  notice  of  the   facts  set  forth  in  Findings 
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numbered  26  and  27  was  brought  to  the  Board  of 
Directors  of  the  local  organization. 

29. 

That  the  amount  to  be  paid  the  subscriber  of  loan 
capital  for  interest  and  dividends  or  rebate  on  pur- 
chases was  computed  by  the  Board  of  Directors  of 
the  local  organization  from  data  submitted  to  them 
by  the  manager  of  the  stores;  that  this  computation 
was  forwarded  to  the  Pacific  Co-Operative  League 
home  office  for  approval.  That  thereafter  dividend 
and  interest  cards  were  sent  to  the  persons  entitled 
thereto  in  form  as  Respondent's  Exhibit  4,  which  is 
as  follows: 

"407.     PACIFIC  CO-OPERATIVE  LEAGUE. 
San    Francisco.     Jan.    1-    192L 
To  the  Manager  of  San  Diego  Branch. 

Pay  to  or  credit  Sam  F.  Williams  $1.54  One  &  54/ 
100  Dollars,  being  in  full  payment  of  dividend  and 
interest  to  Dec.  31,  1920. 

PACIFIC  CO-OPERATIVE  LEAGUE 

E.  Ames. 
San  Diego  Branch. 
It  can  be  exchanged  for  cash. 

Member  will  strike  out  the  line  not  wanted  and  sign 
here  in  full  settlement.  WHEN  REDEEMED  MAN- 
AGER MUST  FORWARD  WITH  DAILY  RE- 
PORT. 

(On  reverse  side.) 
(1)  ADDED  CAPITAL. 

Please  place  to  credit  of  loan  capital  in  my  name. 
Name    . 
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(2)  Redeemed  in  cash. 
Name  Sam  F.  Williams. 

(3)  REDEEMED   IN  MDSE. 
Name " 

"35     To  be  cashed  at  store  only. 
PACIFIC  CO-OPERATIVE  LEAGUE. 

San  Francisco.  Jan  1,   1921. 
To  the  manager  of  San  Diego  Branch. 

Pay  to,  or  Credit  Chas.  J.  Eason  $2.23  Two  &  23/100 
Dollars   being   in   full   payment   of   dividend   and   in- 
terest to  Dec.  31,  1920. 
2.  It  can  be  taken  out  in  trade  by  member. 

PACIFIC  CO-OPERATIVE  LEAGUE. 

E.   Ames.         D. 
San  Diego  Branch. 
Member  will  strike  out  the  ' 

line  not  wanted  and  sign  here 
in  full  settlement. 
Chas.  J.  Eason. 

WHEN    REDEEMED    MANAGER    MUST    FOR- 
WARD WITH  DAILY  REPORT. 
(Reverse  side) 

(1)  ADDED  CAPITAL 

Please  place  to  credit  of  loan  capital  in  my  name. 
Name  

(2)  REDEEMED  IN  CASH. 
Name 

(3)  REDEEMED  IN  MDSE.  ; 
Name  Chas.  J.  Eason."                                                 ,  ' 
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30. 

That  the  San  Diego  stores  were  conducted  and 
operated  at  a  profit. 

31. 

That  on  or  about  the  1st  day  of  November,  1921,  the 
Pacific  Co-Operative  League,  without  the  consent  or 
knowledge  of  the  Board  of  Directors  of  the  local 
organization,  or  its  members,  conveyed  to  the  Pacific 
Co-Operative  League  stores  all  of  its  assets. 

32 

That  on  or  about  the  15th  day  of  December,  1921, 
the  local  organization  by  action  of  its  Board  of  Direc- 
tors passed  a  Resolution  severing  its  relation  with 
the  Pacific  Co-Operative  League,  and  at  a  members 
meeting  on  December  15,  1921,  adopted  new  By-Laws 
and  changed  its  name  to  San  Diego  Co-Operative 
Association. 

33. 

That  subsequent  to  the  transfer  of  the  assets  of  the 
Pacific  Co-Operative  League  to  the  Pacific  Co-Opera- 
tive League  Stores,  some  of  the  holders  of  certificates 
of  loan  capital  surrendered  them  to  the  Pacific  Co- 
Operative  League  Stores  in  exchange  for  certificates 
of  capital  stock  of  the  Pacific  Go-Operative  League 
Stores.  That  the  Pacific  Co-Operative  League  Stores 
is  a  corporation  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

34. 

That  on  or  about  the  11th  day  of  February,  1922, 
the  Commissioner  of  Corporations  of  the  State  of  Cali- 
fornia made  an  order  revoking  the  permit  of  Pacific 
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Co-Operative  League  Stores  to  issue  stock.  This  or- 
der of  revocation  is  filed  herewith  and  marked  Peti- 
tioner's Exhibit 

35. 
That  there  was  no  obligation  upon  the  Pacific  Co- 
Operative  League  to  repay  to  the  subscribers  the  loan 
capital,  except  upon  dissolution  of  the  stores,  and  then 
prorata  as  the  then  value  of  the  stores  appeared; 
that  there  was  no  provision  for  the  sale  or  disposition 
of  the  San  Diego  stores. 

Z6. 
That  the  Pacific  Co-Operative  League  was  to  re- 
ceive no  financial  compensation  for  its  services  ren- 
dered to  the  San  Diego  stores,  except  the  $10.00  which 
was  subscribed  as  the  fee  for  associate  membership 
in  the  League. 

37. 
That  the  Pacific  Co-Operative  League  and  the  Pa- 
cific Co-Operative  League  Stores  have  heretofore  been 
adjudicated  involuntary  bankrupts. 

38. 
That  the  three  stores  in  San  Diego  above  described 
are   now   in   the   possession    of   Wm.    H.    Moore,    as 
Ancillary  Receiver  of  the  Pacific  Co-Operative  League 
Stores. 

Respectfully  submitted. 

Glen  H.  Munkelt. 


Special  Master. 
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(NOTE)     - 

It  being  the  opinion  of  the  attorneys  representing 
the  several  parties  to  this  proceeding  that  the  Special 
Master  should  make  no  conclusions  of  law  or  recom- 
mendation as  to  the  legal  effect  of  the  facts  found, 
this  opinion  has  been  conformed  to.  The  Special 
Master  has  not  made  the  findings  directly  on  the 
allegations  of  the  pleadings,  for  the  reason  that  find- 
ings in  such  form  would  involve  a  mixed  question  of 
law  and  fact.  The  Special  Master  has  attempted  to 
find  the  facts  as  established  by  the  evidence  in  order 
that  the  attorneys  for  the  respective  parties  may  pre- 
sent their  contentions  as  to  what  the  legal  conclusion 
is,  based  upon  the  facts  found. 

Glen  H.   Munkelt. 


Special  Master. 
(Endorsed) :  FILED  May  16,  1922.     Chas.  N.  Wi^ 
Hams,  Clerk   By  Edmund  L.   Smith,  Deputy  Clerk. 


[Title  of  Court  and  Cause.]  ■. 

REPORT  AND  RECOMMENDATION  OF 
SPECIAL  MASTER 

To  the  Honorable  Judge  of  the  District  Court  of  the 
United  States  For  the  Southern  District  of  Cali- 
fornia, Southern  Division: 
I,  Glen  H.   Munkelt,  the  undersigned,  to  whom  as 
Special    Master,    the    application    of    the    San    Diego 
Co-Operative  Association   for  an  order  directing  the 
Ancillary  Receiver  in  the  above  entitled  matter  to  de- 
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liver  to  petitioner  certain  property  described  in  said 
petition,  and  the  order  to  show  cause  issued  upon  peti- 
tion of  said  Ancillary  Receiver,  and  the  issues  raised 
by  said  pleadings,  were  duly  referred  by  order  dated 
April  15,  1922,  for  examination,  testimony  and  report, 
and  as  to  which  said  order  of  reference  the  undersigned 
has  made  and  filed  herein  his  report,  and  a  second 
order  having  been  made  in  the  above  entitled  proceed- 
ing on  or  about  May  24,  1922,  referring  said  matters 
and  issues  back  to  the  undersig'ned  for  further  report 
and   recommendation. 

Now,  therefore,  in  compliance  with  said  second 
order  of  reference  and  as  a  supplemental  report,  the 
former  report  being  hereby  referrd  to  and  incorpo- 
ratd  and  considered  a  part  of  this  report,  do  hereby 
report  as  follows: 

That  on  the  8th  day  of  June,  1922,  Elmer  J.  Hertel, 
Esq.,  and  Marcus  W.  Robbins,  Esq.,  appearing  for 
petitioner  herein,  and  Norman  A.  Bailie,  Esq.,  appear- 
ing for  the  respondent  herein,  appeared  before  the  un- 
dersigned and  presented  their  arguments  as  to  the 
findings  heretofore  filed,  and  as  to  the  law  applicable 
to  this  proceeding. 

And  from  such  hearing  the  Special  Master  makes 
the  following  report: 

1. 

That  finding  No.  5  of  the  Master's  report  heretofore 
filed  herein  be  amended  as  follows: 

By  adding  after  the  word  "stores"  in  the  last  line 
on  page  5  the  words  "in  the  manner  provided  by  the 
By-laws  of  said  Pacific  Co-Operative  League". 
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2. 

That  finding  No.  10  of  the  Master's  report  hereto- 
fore filed  be  amended  as  follows: 

By  adding  after  the  word  **Diego"  in  line  5  of 
said  finding  the  words  "said  subscriptions  were  signed 
by  the  subscribers  individually  in  form  similar  to  that 
set  forth  in  finding  No.  7". 

3. 

That  finding  No.  21  of  the  Master's  report  hereto- 
fore filed  be  amended  by  adding  at  the  end  thereof 
the  words  "that  there  was  no  sign  or  signs  of  similar 
character  or  import  placed  on  the  other  two  stores". 

4. 

That  finding  No.  24  of  the  Master's  report  here- 
tofore filed  be  amended  by  adding  to  the  end  thereof 
the  words  "that  the  moneys  received  from  the  San 
Diego  stores  were  depositd  in  a  bank  in  San  Diego, 
and  subsequently  transferred  to  San  Francisco  where 
it  was  deposited  in  the  general  account  of  the  Pacific 
Co-Operative  League;  that  the  manner  of  handling 
said  money  and  its  deposit  in  respective  banks  was 
not  known  to  the  owners  of  the  Loan  Capital  Certifi- 
cates nor  to  the  Board  of  Directors  of  the  local 
organization". 

5. 

The  special  Master  further  reports  that  the  San 
Diego  Co-operative  Association  is  an  organization  of 
men  and  women  in  San  Diego,  California,  who  have 
joined  together  for  the  purpose  of  co-operative  buying 
and  said  association  was  formed  on  or  about  November 
22,  1919,  and  that  subsequent  thereto  the  members  of 
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said  association  entered  into  an  agreement  with  the 
Pacific  Co-operative  League,  a  co-operative  business 
association,  to  act  as  their  agent  and  representative 
to  receive  all  the  moneys  arising  out  of  the  conduct 
of  said  business,  to  disburse  the  same  for  the  benefit 
of  said  business  in  payment  of  bills  and  expenses 
contracted  in  the  operation  of  said  business,  to  keep 
the  books  and  accounts  of  said  stores,  to  disburse  and 
distribute  the  profits  of  said  stores  as  provided  in 
the  By-Laws  of  the  Pacific  Co-operative  League. 

That  at  the  time  of  the  establishing  of  said  relation 
beween  the  San  Diego  Co-operative  Association  and 
the  Pacific  Co-operative  League  it  was  understood 
and  agreed  that  the  San  Diego  Co-operative  Associa- 
tion should  elect  a  Board  of  Directors  to  co-operate 
with  the  Pacific  Co-operative  League;  the  said  Board 
of  Directors  was  to  advise  with  and  consult  with 
said  Pacific  Co-operative  League  and  that  the  Pacific 
Co-operative  League  was  to  manage  the  three  stores 
described  in  Schedule  "A"  attached  to  the  Petition  in 
Reclamation. 

That  the  said  Pacific  Co-operative  League  has  man- 
aged said  stores  and  has  appointed  its  own  manager, 
has  not  received  advice  from  the  Board  of  Directors 
of  the  San  Diego  Co-operative  Association,  except  as 
to  minor  details;  that  on  or  about  the  1st  day  of  No- 
vember, 1921,  the  Pacific  Co-operative  League  sold 
the  Pacific  Co-operative  League  Stores,  Inc.,  the  prop- 
erty mentioned  in  Schedule  "A";  that  the  said  sale 
and  transfer  was  without  the  knowledge  or  consent  of 
the  San  Diego  Co-operative  Association.     That  on  or 
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about  the  15th  day  of  December,  1921,  the  San  Diego 
Co-operative  Association  discharged  said  Pacific  Co- 
operative League  as  its  agent  and  representative,  and 
appointed  the  Board  of  Directors  of  the  San  Diego 
Co-operative  Association  as  its  trustee  to  conduct  the 
business  of  the  said  three  stores  in  their  behalf.  That 
the  names  of  the  persons  elected  as  their  trustee  were 
as  follows,  to-wit:  Charles  J.  Eason,  Ed.  Crolic, 
Stanley  M.  Gue,  Charles  B.  Lynch,  Charles  J.  Mayes, 
Mrs.  P.T.  Mannen  and  Marcus  W.  Robbins. 

6. 

That  the  owners  and  holders  of  the  Loan  Capital 
Certificates  hereinbefore  referred  to  and  described,  are 
the  owners  of  the  property  described  in  Schedule  "A" 
in  the  Petition  in  Reclamation,  subject  to  the  rights 
conferred  upon  the  Pacific  Co-operative  League  to 
manage  said  property  for  their  benefit.  That  the 
petitioner  as  the  representative  of  the  owners  and 
holders  of  said  Loan  Capital  Certificates  are  entitled 
to  possession  of  said  property. 

7. 

That  the  allegations  in  Paragraph  Fifth  of  the 
Petition  in  Reclamation  are  true. 

8. 

That  the  allegations  in  Paragraph  I  of  the  Petition 
of  the  Order  to  Show  Cause  are  true. 

9. 

That  the  allegations  in  Paragraph  II  of  the  Petition 
in  the  Order  to  Show  Cause  are  true. 

10. 

That  the  allegations  in  Paragraph  III  of  the  Peti- 
tion in  the  Order  to  Show  Cause  are  true. 
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11. 

That  the  said  San  Diego  Co-operative  Association 
has  some  right,  title  and  interest  in  and  to  the  three 
stores  herein  discussed  and  described  in  Schedule  "A" 
attached  to  the  Petition  in  Reclamation. 

That  the  said  three  stores  are  not  the  property  of 
said  Bankrupt. 

From  the  foregoing  the  Special  Master  as  Conclu- 
sions of  Law  reports: 

That  the  three  stores  described  in  Schedule  "A" 
attached  to  the  Petition  in  Reclamation  were  purchased 
with  the  money  subscribed  by  the  owners  and  holders 
of  the  Loan  Capital  Certificates  which  money  was 
subscribed  for  the  purpose  of  purchasing  said  property, 
with  the  agreement  that  the  Pacific  Co-operative 
League  should  manage  and  operate  said  stores  for 
the  benefit  of  the  owners  and  holders  of  the  Loan 
Capital  Certificates;  and  to  distribute  to  the  owners 
and  holders  of  said  Loan  Capital  Certificates  the 
profits  of  said  stores  by  first  paying  to  said  owners 
and  holders  of  said  certificates  interest  thereon  at  the 
rate  of  5%  per  annum,  and  second,  to  divide  the  profits 
of  said  stores  among  the  owners  and  holders  of  said 
Loan  Capital  Certificates  in  proportion  to  their  pur- 
chasers at  said  stores.  That  the  Pacific  Co-operative 
League  by  its  insolvency  and  its  present  status  is 
incapacitated  to  act  as  agent  and  representative  of  the 
owners  and  holders  of  Loan  Capital  Certificates  and 
to  manage  and  operate  the  said  three  stores  in  accord- 
ance with  the  terms  of  its  By-Laws,  and  its  agree- 
ment with  the  owners  and  holders  of  Loan   Capital 


50  G.  W.  Brainard,  Trustee,  etc.,  vs. 

Certificates.  That  as  the  representative  of  the  owners 
and  holders  of  Loan  Capital  Certificates,  the  petitioner 
herein  and  the  trustee  appointed  by  it  are  entitled  to 
possession  of  said  three  stores  as  trustee  for  the  own- 
ers and  holders  of  the  said  Loan  Capital  Certificates 
as  their  interests  appear. 

That  at  all  times  herein  the  Pacific  Co-operative 
League  has  had  the  legal  title  to  said  three  stores. 
That  the  beneficial  interest  in  said  stores  has  at  all 
times  herein  mentioned  been  in  the  owners  and  holders 
of  the  said  Loan  Capital  Certificates. 

That  the  respondents  in  the  Order  to  Show  Cause 
have  shown  good  and  sufficient  reason  why  the  prayer 
in  the  Petition  for  the  Order  to  Show  Cause  should 
not  be  granted. 

For  the  foregoing  reasons  I  am  of  the  opinion  that 
the  prayer  in  the  Petition  for  the  Order  to  Show 
Cause  should  be  denied;  that  it  be  decreed  that  the 
Ancillary  Receiver  in  Bankruptcy,  the  respondent  in 
the  petition  in  Reclamation,  has  no  interest  in  the 
three  said  stores  and  that  the  said  Ancillary  Receiver 
is  not  entitled  to  the  possession  of  the  said  three 
stores;  that  an  order  be  made  delivering  said  three 
stores  to  the  representative  of  the  owners  and  holders 
of  the  Loan  Capital  Certificates. 

I   state   my   fees   and   expenses   as    Special    Master 
as  follows: 
To  4  days  of  taking  and  receiving  testimony 

(April  24-25-26-27)  at  $50.00  per  day,      $200.00 
To  2y2  days  reading  reporter's  transcript  of 
testimony  and  exhibits,  and  preparing  re- 
port as  Special  Master  at  $50.00  per  day,     125.00 
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To  stenographic  expense  in  preparing  report 
as  Special  Master,  59  folios  at  30c  per 
folio,  17.70 

To  one-half  day  hearing  discussions  on  ques-  , 

tions  of  law  June  8,  1922,  and  preparation 
of  report  and  recommendation,  June  13 
and  14,  1922,  75.00 

To  stenographic  expense  in  preparing  second 
report  as  Special  Master,  21  folios  at  30c 
per  folio,  $    6.30 


Total $424.00 

I  hereby  respectfully  submit  my  report,  and  request 
that  an  order  be  made  directing  William  H.  Moore, 
Jr.,  Ancillary  Receiver  in  the  above  entitled  matter 
to  forthwith  pay  fees  and  expenses  of  your  Special 
Master  as  herein  reported. 

Respectfully  submitted  this  15th  day  of  June,  1922. 
Glen  H.  Munkelt 


Special  Master. 
(Endorsed) :    Filed  Jun.  16  1922  Chas.  N.  Williams, 
Clerk  By  Edmund  L.  Smith  Deputy  Clerk. 


[Title  of  Court  and  Cause.] 

EXCEPTIONS  TO  THE  REPORT  OF  SPECIAL 

MASTER- 
COMES    NOW    Wm.    H.    Moore,    Jr.,    Ancillary 
Receiver,    and    files   the    following   exceptions   to   the 
Report  of  the  Special  Master  on  file  herein: 
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1. 

Said  Ancillary  Receiver  excepts  to  Finding  No, 
1,  to  the  effect  that  "on  November  22,  1919,  and 
"for  sometime  prior  thereto,  certain  persons  in  San 
"Diego,  California,  had  associated  themselves  together 
"for  the  purpose  of  co-operative  buying;  that  said 
"association  was  unincorporated  and  named  itself  *San 
"Diego  Consumers  Co-operative  Association' ;  that  said 
"organization  with  a  larger  membership  continued 
"during  the  time  herein  under  discussion,  the  name  of 
"said  organization  being  changed  at  one  time  to  the 
"San  Diego  Co-operative  Association,  subsequently 
"changed  to  the  Pacific  Co-operative  League,  San 
"Diego  Branch,  and  again  changed  to  the  present  name 
"of  petitioner,  the  San  Diego  Co-operative  Association", 
for  the  reason  that  the  evidence  shows,  without  con- 
tradiction, that  there  was  no  organization  whatsoever 
on  the  22nd  day  of  November,  1919,  but  an  informal 
meeting  of  certain  persons  to  discuss  "co-operation". 

2. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  5 
and  states  that  there  should  be  added  to  said  Finding 
a  statement  to  the  effect  that  "at  least  four  of  the 
"seven  directors  of  the  local  Association  understood 
"from  the  beginning  that  the  stores  were  to  be  owned 
"and  controlled  by  the  Pacific  Co-operative  League." 

3. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  9 
in.  that  it  does  not  state  that  at  least  four  of  the  seven 
directors  of  the  local  Association,  together  with  at 
least  one  other  member,  understood   from  the  begin- 
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ning  that  the  stores  were  to  be  owned  and  controlled 
by  the  Pacific  Co-operative  League. 

4. 
Said  Ancillary  Receiver  excepts  to  Finding  Nu.  10 
for  the  reason  that  it  fails  to  state  as  the  evidence 
shows  that  H.  A.  Floatin  and  A.  E.  O.  F.  Ames,  of 
the  Pacific  Cooperative  League,  came  down  to  San 
Diego    and    approved    of    the    purchase    of    the    three 

stores  in  question. 

5. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  11 
in  that  it  fails  to  find  that  at  the  time  of  the  purchase 
of  said  stores,  to  wit:  on  the  11th  day  of  September, 
1920,  and  at  all  times  prior  thereto,  the  total  amount 
of  loan  capital  paid  in  was  less  than  the  amount  neces- 
sary to  purchase  and  pay  for  said  stores  and  that  the 
entire  amount  of  loan  capital  paid  in  up  to  and  in- 
cluding  the    11th   day   of    September,    1920,   was   the 

sum  of  $15,393.00. 

6. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  13 
in  so  far  as  it  finds  that  "the  local  organization  nor 
"its  directors  had  notice  of  the  executing  and  recording 
"of  said  notice  of  sale  except  as  would  be  legally 
"implied  from  recordation",  for  the  reason  that  under 
the  law  the  recordation  of  the  notice  of  sale  was  con- 
structive  notice   to    every   person   interested. 

7. 

Said  Ancillary  Receiver  excepts  to  Finding  No>  18 
in  that  it  fails  to  find  that  said  note  of  $2000.00  re- 
ferred to  therein  was  paid  by  the  Pacific  Co-operative 
League. 
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8. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  20 
in  that  it  fails  to  find  as  the  evidence  shows  that  at  all 
times  five  members  of  the  Board  of  Directors  of  the 
local  organization  knew  that  the  stores  were  owned 
and  controlled  by  the  Pacific  Co-operative  League. 

9. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  23 
for  the  reason  that  the  evidence  shows  that  from  the 
organization  of  the  stores  until  after  the  hiring  of 
Mr.  Huggins  as  Manager,  the  Manager  was  always 
paid  by  drafts  drawn  on  the  Pacific  Co-operative 
League  in  San  Francisco,  which  said  drafts  were  paid 
by  the  checks  of  the  Pacific  Co-operative  League. 

10. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  24 
for  the  reason  that  it  fails  to  find  that  from  the 
organization  of  the  stores  and  for  many  months  there- 
after all  bills  for  merchandise  purchased  were  paid 
by  drafts  on  the  Pacific  Co-operative  League  in  San 
Francisco,  which  drafts  were  paid  by  the  checks  of 
the  Pacific  Co-operative  League  from  its  general  fund 
and  that  thereafter  and  after  the  hiring  of  Mr. 
Huggins  as  Manager  his  name  was  added  to  the 
names  of  the  officers  of  the  Pacific  Co-operative 
League  for  the  purpose  of  enabling  him  to  check 
against  the  account  of  the  Pacific  Co-operative  League 
in  San  Diego  and  that  at  all  times  the  bank  account 
from  said  stores  stood  in  the  name  of  Pacific  Co- 
operative League  and  not  otherwise,  and  that  at  least 
five  members  of  the  Board  of  Directors  of  the  local 
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organization    at    all    times    knew    the    manner    of   the 
handling  of  said  moneys. 

11. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  26  in 
that  it  fails  to  find  that  said  insurance  was  paid  for  by 
the  check  of  the  Pacific  Co-operative  League  from  its 
general  funds,  and  that  neither  the  local  organization 
nor  its  Board  of  Directors,  nor  any  of  them,  made  any 
effort  whatever  to  have  said  property  insured  in  the 
name  of  the  local  organization,  or  at  all. 

12. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  27 
in  that  it  fails  to  find  that  for  the  years  1921  and 
1922  said  property  was  assessed  to  the  Pacific  Co- 
operative League  and  the  tax  paid  by  the  Pacific  Co- 
operative League,  and  that  neither  the  local  organi- 
zation nor  its  Board  of  Directors  nor  any  of  the  sub- 
scribers for  Loan  Capital  ever  made  any  attempt  to 
have  said  property  assessed  in  the  name  of  said  local 
organization. 

13. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  28 
for  the  reason  that  it  fails  to  find  that  the  local  or- 
ganization and  its  Board  of  Directors  had  constructive 
notice   of   the   assessment   of   said   property. 

14. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  30 
in  that  it  fails  to  find  that  the  investment  in  said  stores 
was  at  all  times  greater  than  the  amount  of  Loan 
Capital  subscribed  and  paid. 
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15. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  31 
in  that  it  fails  to  find  that  the  majority  of  the  Board 
of  Directors  of  the  local  organization  consented  to 
said  transfer  and  exchanged  their  Loan  Capital  Cer- 
tificates for  capital  stock  of  the  Pacific  Co-operative 
League   Stores. 

16. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  33 
for  the  reason  that  it  fails  to  find  that  275  out  of  a 
total  of  550  loan  capital  subscribers  exchanged  their 
Certificates  for  stock  in  the  Pacific  Co-operative 
League  Stores. 

17. 

Said  Ancillary  Receiver  further  excepts  to  the  re- 
port of  said  Special  Master  for  the  reason  that  it 
fails  to  find  that  there  are  creditors  of  both  the  Pacific 
Co-operative  League  and  the  Pacific  Co-operative 
League  Stores  and  because  it  fails  to  find  that  at  all 
times  the  creditors  of  said  Pacific  Co-operative  League 
and  said  Pacific  Co-operative  League  Stores  were  paid 
out  of  the  general  funds  of  the  Pacific  Co-operative 
League  and  the  Pacific  Co-operative  League  Stores  by 
the  checks  of  said  companies. 

18. 

Said  Ancillary  Receiver  excepts  to  Finding  No.  5 
of  the  Supplemental  Report  of  said  Special  Master 
for  the  reason  that  it  finds  that  the  so-called  local 
organization  was  formed  on  or  about  November  22, 
1919,  and  further  because  it  finds  that  the  "members 
"of  said  association  entered  into  an  agreement  with 
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"the  Pacific  Co-operative  League,  a  co-operative  busi- 
"ness  association,  to  act  as  their  agent  and  representa- 
"tive  to  receive  all  the  moneys  arising  out  of  the 
"conduct  of  said  business,  to  disburse  the  same  for 
"the  benefit  of  said  business  in  payment  of  bills  and 
"expenses  contracted  in  the  operation  of  said  business, 
"to  keep  the  books  and  accounts  of  said  stores,  to 
"disburse  and  distribute  the  profits  of  said  stores  as 
"provided  in  the  By-Laws  of  the  Pacific  Co-operative 
"League",  and  said  Receiver  submits  that  there  is 
no  evidence  whatsoever  to  establish  the  relation  of 
principal  and  agent  between  the  so-called  local  organi- 
zation and  the  Pacific  Cooperative  League. 

Said  Ancillary  Receiver  further  excepts  to  said 
Finding  on  the  ground  that  there  is  no  evidence  what- 
soever that  the  Pacific  Co-operative  League  was  to 
"manage"  the  three  stores  described  in  said  petition. 

Said  Ancillary  Receiver  further  excepts  to  said 
Finding  No.  5  on  the  ground  that  it  fails  to  find  that 
the  majority  of  the  Board  of  Directors  of  the  local 
organization  consented  to  the  transfer  to  the  Pacific 
Co-operative  League  Stores,  Inc.  and  that  275  of  the 
550  loan  capital  subscribers  transferred  their  loan 
Capital  Certificates  to  stock  in  the  Pacific  Co-operative 
League  Stores. 

Said  Ancillary  Receiver  further  excepts  to  said 
Finding  on  the  ground  that  there  is  no  evidence  to 
show  that  the  Pacific  Co-operative  League  was  ever 
the  agent  of  the  local  association  or  the  representa- 
tive thereof  and  fails  to  find  that  the  attempted  "dis- 
charge" of  the  Pacific  Co-operative  League  and  Pa- 
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cific  Co-operative  League  Stores  by  the  local  organi- 
zation was  null  and  void  and  of  no  effect. 

19. 
Said  Ancillary  Receiver  excepts  to  Finding  No.  6  of 
the  Supplemental  Report  in  that  it  finds  that  the 
owners  and  holders  of  Loan  Capital  Certificates  are 
the  owners  of  property  described  in  Schedule  A  of 
the  Petition  of  Reclamation,  and  inasmuch  as  it  finds 
that  the  petitioner  is  the  representative  of  the  owners 
and  holders  of  Loan  Capital  Certificates  and  in  that 
it  finds  that  said  local  association  is  entitled  to  the 
possession  of  said  property,  or  any  of  it. 

20. 
Said  Ancillary  Receiver  excepts  to  Finding  No.  7 
in  that  it  finds  that  said  property  has  "not  been 
seized  by  virtue  of  an  execution  or  warrant  of  at- 
tachment from  or  through  which  your  petitioner  has 
derived  title  to  said  chattels",  for  the  reason  that 
the  Ancillary  Receiver  representing  the  Trustee  in 
Bankruptcy  stands  in  the  position  of  a  creditor  hold- 
ing a  lien  by  legal  or  equitable  proceedings  against 
said  property. 

21. 
Said  Ancillary  Receiver  excepts  to  Finding  No.   11 
in  the  Supplemental  Report  of  said  Special  Master  in 
the  following  particulars: 

(a)  There  is  no  evidence  that  said  San  Diego 
Co-operative  Association  has  any  right,  title  or  interest 
in  or  to  the  three  stores  described  in  Schedule  A  and 
attached  to  the  Petition  in  Reclamation ; 
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(b)  The  evidence  shows  without  conflict  that  the 
stores  are  the  property  of  the  bankrupt. 

22. 

Said  Ancillary  Receiver  further  excepts  to  said 
Findings  of  said  Special  Master  on  the  grounds  that 
he  failed  to  find  that  the  Pacific  Co-operative  League 
took  out  and  paid  for  compensation  insurance  on  all 
the  employees  in  its  own  name  and  that  neither  the 
local  association  nor  any  of  its  members  ever  took  out 
any  compensation  insurance  for  the  employees. 

23. 

Said  Ancillary  Receiver  further  excepts  to  said 
report  of  said  Special  Master  because  said  Special 
Master  failed  to  find  that  the  proceeds  of  said  Loan 
Capital  subscriptions  were  deposited  in  a  bank  in 
San  Diego  in  the  name  of  the  Pacific  Co-operative 
League  and  withdrawn  therefrom  by  checks  of  the 
Pacific  Co-operative  League  and  deposited  in  San 
Francisco  in  the  name  of  the  Pacific  Co-operative 
League,  together  with  all  the  other  funds  of  the  Pa- 
cific Co-operative  League  from  any  and  all  sources, 
the  same  consisting  of  the  loan  capital  from  other 
stores,  the  proceeds  of  sales  of  merchandise  from  all 
stores,  the  proceeds  of  money  borrowed  and  certain 
profits  made  by  the  Pacific  CO-operative  League  in 
the  way  of  commissions,  also  the  proceeds  of  the  sales 
of  merchandise  by  the  Pacific  Co-operative  League 
to  all  the  stores,  being  approximately  45  in  number, 
operated  by  the  Pacific  Co-operative  League,  and 
that  all  payments  of  money  in  the  purchase  of  said 
stores   were  made   from  said   common   fund  and   not 
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otherwise,  and  furthermore  that  the  evidence  shows 
without  conflict  that  the  majority  of  the  Board  of 
Trustees  of  the  San  Diego  Co-operative  Association 
were  at  all  times  aware  of  the  fact  that  the  moneys 
were  being  so  handled. 

EXCEPTIONS  TO  CONCLUSIONS  OF  LAW: 

24. 

The  said  Ancillary  Receiver  excepts  to  the  Con- 
clusions of  Law  wherein  the  said  Master  finds  as 
Conclusions  of  Law  that  the  said  stores  were  pur- 
chased with  the  money  subscribed  by  the  owners  and 
holders  of  Loan  Capital  Certificates. 

25. 

Said  Ancillary  Receiver  excepts  to  said  Con- 
clusions wherein  the  Master  finds  that  there  was  an 
agreement  between  the  local  association  or  the  hold- 
ers of  Loan  Capital  Certificates  to  the  efifect  that  the 
Pacific  Co-operative  League  should  manage  or  operate 
said  stores  for  the  benefit  of  the  owners  and  holders 
of  the  Loan  Capital  Certificates. 

26. 

Said  Ancillary  Receiver  further  excepts  to  said 
Conclusions  of  Law  wherein  the  Master  finds  that  said 
Pacific  Co-operative  League  agreed  to  distribute  to 
the  owners  and  holders  of  the  Loan  Capital  Certificates 
the  profits  of  said  stores  by  first  paying  to  said 
owners  and  holders  of  said  Certificates  interest  thereon 
at  the  rate  of  five  per  cent  per  annum,  and  second, 
by  dividing  the  profits  of  said  stores  among  the 
owners  and  holders  of  said  Loan  Capital  Certificates 
in   proportion   to   their   purchases   at   said   stores,   or 
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otherwise,  and  said  Master  erred  in  not  finding  as  a 
Conclusion  of  Law  that  the  Ancillary  Receiver  rep- 
resenting the  Trustee  in  Bankruptcy  herein  in  his 
position  as  a  creditor  holding  a  lien  on  said  stores 
by  legal  or  equitable  proceedings  is  entitled  to  the 
possession  of  said  stores. 

27. 

Said  Ancillary  Receiver  further  excepts  to  said 
Conclusions  of  Law  wherein  the  Master  finds  that  said 
Pacific  Co-operative  League  ever  acted  as  agent  or 
representative  of  the  owners  or  holders  of  Loan  Capital 
Certificates  either  in  the  management  or  operation  of 
said  stores,  or  otherwise  or  at  all,  and  further  that 
said  Master  erred  in  finding  that  the  petitioners  in 
said  petition  in  reclamation  named  were  the  representa- 
tives or  the  representative  of  the  owners  or  holders 
of  Loan  Capital  Certificates,  and  that  said  Special 
Master  further  erred  in  finding  that  the  petitioner, 
to  wit:  the  San  Diego  Co-operative  Association,  is 
entitled  to  the  possession  of  said  three  stores  either 
as  Trustee  for  the  owners  or  holders  of  said  Loan 
Capital  Certificates,  or  otherwise  or  at  all. 

28. 

Said  Ancillary  Receiver  further  excepts  to  said 
Conclusions  of  Law  wherein  said  Special  Master 
finds  that  the  holders  of  Loan  Capital  Certificates  have 
any  beneficial  interest  in  said  stores. 

29. 

Said  Ancillary  Receiver  further  excepts  to  said  Con- 
clusions of  Law  wherein  the  Special  Master  finds  that 
said   petitioner,   to   wit:   the   San   Diego   Co-operative 
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Association,  has  shown  good  or  sufficient  or  any  rea- 
son whatsoever  why  the  prayer  of  the  petition  for  the 
order  to  show  cause  of  the  Ancillary  Receiver  herein 
should  not  be  granted. 

30. 

Said  Ancillary  Receiver  further  excepts  to  said  re- 
port wherein  it  recommends  that  it  be  decreed  that 
the  Ancillary  Receiver  has  no  interest  in  said  three 
stores  and  that  said  Ancillary  Receiver  is  not  entitled 
to  the  possession  of  said  stores,  and  said  Ancillary 
Receiver  excepts  to  that  portion  of  the  report  wherein 
it  is  recommended  that  an  order  be  made  delivering 
said  three  stores  to  the  representative  of  the  owners 
and  holders  of  the  Loan  Capital  Certificates. 

WHEREFORE,  said  Ancillary  Receiver  prays  that 
a  day  may  be  fixed  for  the  hearing  of  the  Report  of 
said  Special  Master  and  of  these  Exceptions  thereto, 
and  that  upon  the  hearing  thereof  a  decree  be  made 
and  entered  to  the  efifect  that  Wm.  H.  Moore,  Jr., 
as  Ancillary  Receiver  herein,  is  the  owner  and  entitled 
to  the  immediate  possession  of  all  of  the  stores  de- 
scribed in  Schedule  A  attached  to  the  Petition  in 
Reclamation  herein. 

W.  T.  Craig 


Norman  A.  Bailie 


Attorneys   for  Ancillary  Receiver. 
(Endorsed)  :     Filed  Jun  26,   1922     Chas.   N.  Wil- 
liams, Clerk  By  Louis  J.   Somers  Deputy 
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At  a  stated  term,  to-wit:  the  July,  A.  D.,  1922  Term 
of  the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
on  Thursday,  the  twenty-third  day  of  November,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty-two ; 

Present:  The  Honorable  Benjamin  F.  Bledsoe, 
District  Judge. 

In  the  matter  of  the  petition  of        ) 

)No.  F  99  Equity. 
Meyer  Cloak  &  Suit  Co.  etc.  et  al.   ) 

This  matter  having  heretofore  been  submitted  to 
the  court  for  its  consideration  and  decision,  upon  the 
report  of  the  special  master  and  the  exceptions  thereto, 
and  said  matter  having  been  duly  considered  by  the 
court  and  the  court  being  fully  advised  in  the  premises, 
it  is  now  by  the  court  ordered  that  all  of  the  ex- 
ceptions to  the  master's  report  be  and  the  same  hereby 
are  overruled  and  that  pursuant  to  Federal  Equity 
rule  67  there  is  hereby  taxed  as  against  the  receiver 
the  sum  of  $5.00  for  each  of  such  exceptions  so  taken 
and  overruled,  amounting  in  all  to  the  sum  of  $150.00; 
it  is  thereupon  by  the  court  ordered  that  the  report 
of  the  special  master  be  and  the  same  hereby  is  con- 
firmed and  that  the  property  involved,  consisting  of 
three  grocery  stores,  be  returned  to  the  San  Diego 
Co-Operative  Association,  as  prayed  for  in  its  petition 
therefor;  counsel  for  said  Association  to  prepare  the 
appropriate  Order. 
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(Testimony  of  Charles  Henry  Peltcher.) 
[Title  of  Court  and  Cause.] 

STATEMENT  OF  EVIDENCE  UNDER 
EQUITY  RULE  75. 

TESTIMONY  of  CHARLES  HENRY  PELT- 
CHER  for  Petitioners. 

CHARLES  HENRY  PELTCHER,  a  witness  pro- 
duced on  behalf  of  Petitioners,  being  first  duly  cau- 
tioned and  solemnly  sworn  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 

My  name  is  Charles  Henry  Peltcher.  I  am  a 
plumber,  living  at  1866  Abbott  Street,  Ocean  Beach. 
I  served  on  a  committee  for  the  purpose  of  investigat- 
ing the  feasibility  of  forming  a  co-operative  associa- 
tion at  San  Diego.  The  Chairman  of  the  San  Diego 
Federated  Trades  appointed  the  Committee.  The  Com- 
mittee reported  that  it  would  be  advisable  to  organize 
an  Educational  Society,  which  was  done.  The  Society 
elected  a  Chairman,  Secretary  and  Executive  Commit- 
tee. The  name  of  the  organization  was  the  San  Diego 
Consumers'  Co-Operative  Association.  This  was  the 
beginning  of  the  organization  that  is  now  known  as 
the  San  Diego  Co-Operative  Association.  Later  we 
were  introduced  to  representatives  of  the  Pacific  Co- 
Operative  League.  We  had  meetings  with  Mr.  A.  A. 
Johnson,  a  representative  of  said  League  some  time  in 
April,  1920.  Mr.  Johnson  spoke  at  a  meeting  of  the 
San  Diego  Co-Operative  Association,  the  subject  of 
his  talk  being  "General  Co-operation."     He  told  the 
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(Testimony  of  Charles  Henry  Peltcher.) 
membership  that  the  funds  we  would  subscribe  would 
be  used  to  purchase  a  store,  and  we  would  "own  and 
control  a  store  in  San  Diego."  He  was  then  ad- 
dressing members  who  had  not  subscribed.  Each 
member  subscribed  the  amount  of  $50.00,  to  be  raised 
as  one  payment  or  several  payments,  these  payments 
to  be  deposited  with  the  local  committee  and  used  to 
purchase  or  establish  a  store  in  San  Diego.  It  was 
definitely  stated  that  the  $50.00  subscribed  by  the 
membership  was  to  be  paid  as  membership  in  the  Pa- 
cific Co-operative  League,  but  I  don't  know  where  it 
was  to  be  deposited.  It  was  positively  stated  that  it 
was  to  be  for  our  own  benefit  and  profit;  that  the 
$50.00  was  to  purchase  property  that  would  be  the 
property  of  the  San  Diego  Association.  The  $50.00 
subscribed  was  divided  into  two  parts — one  of  $10.00 
and  one  of  $40.00.  Ten  dollars  was  to  go  for  an 
educational  campaign.  I  understood  that  the  balance 
of  the  money  was  to  be  used  in  buying  membership 
in  the  San  Diego  Co-operative  League  Store.  Mr. 
Johnson  did  not  tell  us  at  that  time  just  how  the 
deal  would  be  handled.  He  told  us  that  the  members 
of  the  San  Diego  Co-operative  League  were  to  buy 
the  stores  and  were  to  own  them  themselves.  I  had 
given  my  subscription  before  that  time.  In  due  time 
there  was  issued  to  me  an  associated  membership  cer- 
tificate in  the  Pacific  Co-operative  League.  I  did  not 
have  anything  to  do  personally  with  the  purchase  of 
the  stores.  I  received  five  per  cent,  interest  from 
the  local  stores,  as  we  were  told  by  Mr.  Johnson. 
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TESTIMONY  OF  JOHN  A.  HADLAND  for  Pe- 
titioners. 

JOHN  A.  HADLAND,  a  witness  produced  on  be- 
half of  Petitioners,  being  first  duly  cautioned  and 
solemnly  sworn  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows: 

I  came  to  San  Diego  on  October  13,  1919.  I  as- 
sisted in  starting  a  co-operative  organization  there. 
I  talked  at  several  meetings  and  we  finally  organized 
the  San  Diego  Consumers  Co-operative  Association 
about  the  20th  of  November,  1919.  I  had  met  Mr. 
Ames,  who,  I  understood,  was  General  Manager  of  the 
Pacific  Co-operative  League  before  I  went  to  San 
Diego.  At  this  meeting  Mr.  Ames,  President  of  the 
Pacific  Co-Operative  League,  spoke  to  me  on  the  pos- 
sibilities of  doing  work  on  co-operation  in  San  Diego 
and  explained  the  League  plan  to  me.  Mr.  Ames 
stated  that  the  plan  of  the  League  was  to  promote  the 
idea  of  co-operation  throughout  the  country,  to  be 
financed  by  a  $10.00  associate  membership  fee  which 
would  be  collected  in  any  field  where  the  League  or- 
ganized. This  $10.00  associate  membership  fee  would 
keep  or  finance  his  educational  institution  to  train 
managers  to  draw  from  to  open  up  stores;  to  publish 
an  organ  spreading  the  work  of  co-operation;  to  as- 
sist or  to  give  advice  to  branches  and  stores  or  any 
associations  opening  up  on  the  matter  of  co-opera- 
tion. The  main  theory  was  to  pay  to  have  trained 
managers  to  furnish  stores  when  called  upon. 
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The  other  tack  of  the  organization  of  capital  was 
to  organize  or  run  the  particular  stores  wherever 
they  happened  to  be.  In  some  sections  these  have 
been  organized  on  $50.00  basis,  some  on  $40.00,  and 
some  on  $100.00  basis;  but  in  this  instance  $40.00 
was  to  be  goods  on  the  shelves  of  the  store,  or,  in 
other  words,  the  property  of  the  San  Diego  store,  the 
$10.00  membership  being  for  services  rendered  to 
them  by  this  store. 

In  addition  to  that  if  a  store  should  vote,  the 
rule  was  at  that  time  a  store  should  vote  25%  of 
its  capital  stock  to  a  wholesale  known  as  Co-Operative 
Wholesale  Company  of  San  Francisco,  a  separate  or- 
ganization. 

I  repeated  the  statements  made  by  Mr.  Ames  on 
the  League  plan  to  prospective  members  at  public 
meetings  and  personally.  I  also  distributed  about  fifty 
copies  of  the  by-laws  of  the  Pacific  Co-Operative 
League  given  to  me  by  Mr.  Ames  in  Seattle.  Later  I 
distributed  additional  by-laws  of  the  League  and  other 
pamphlets  explaining  the  League  plan  set  to  me  by  Mr. 
Ames  after  arrival  in  San  Diego.  I  did  not  discuss 
with  him  the  question  of  a  Branch  at  San  Diego.  I 
circulated  a  paper  for  subscriptions.  The  paper  had 
printed  on  it  the  following: 

**This  list  is  in  charge  of . No.   12. 

SAN  DIEGO  CONSUMERS  CO-OPERATIVE  AS- 
SOCIATION. 

Labor  Temple,  621   Sixth  Street. 

San   Diego,   California,  Jan  26th,   1920. 


68  G.  W.  Brainard,  Trustee  etc.,  vs. 

(Testimony  of  John  A.  Hadland.) 

We  the  undersigned  hereby  agree  to  subscribe  for 
membership  in  the  San  Diego  Branch  Co-Operative 
store,  and  agree  to  pay  thereon  the  sum  of  $50.00 
(fifty  dollars)  in  cash  or  installments  on  receiving 
notice  of  cancellation  from  Mr.  Johnson  our  BONDED 
ORGANIZER." 

The  subscribers  to  loan  capital  received  a  certificate, 
called  a  **loan  capital"  certificate,  which  was  in  the 
following  form: 

"CO-OPERATION. 

Producer  Consumer. 

The  link  that  binds. 

PACIFIC  CO-OPERATIVE  LEAGUE,  Inc. 

San  Francisco,  California. 

Incorporated  Oct.  13,  1913.     Not  operated  for  Profit. 

CERTIFICATE   OF  LOAN   CAPITAL 

(without  liability) 

Receiver  of  George  F.  Gray, 

(The  holder  hereby  agrees)  The  sum  of  Forty  & 
(that  this  Certificate  is  lia-)  99/100  Dollars  $40.00,  as 
(ble  to  forfeiture  in  the)  Loan  Capital.  This  loan 
(event  the  holder  becomes)  capital  is  to  be  invested  in 
(indebted  to  the  Pacific)  the  Pacific  Co-operative 
(Co-operative  League         )  League  for  the  use  of  the 

Co-operative  Store  at  San 
Diego,  Calif,  in  accord- 
ance with  the  By-Laws  of 
the  Pacific  Co-operative 
League. 
PACIFIC  CO-OPERATIVE  LEAGUE 

Ernest  O.   F.  Ames,  President. 
Attest:     W.   S.   Huntington. 

Registrar. 
Dated,  San  Francisco,  Cal.  Aug.  30,  1920." 

(Petitioner's  Exhibit  9) 
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The   subscription   blank    (Respondent's    Exhibit    1) 
was  in  the  following  form: 

"PACIFIC   CO-OPERATIVE   LEAGUE,    INC. 

No.  1752. 
236  Commercial  St.,  San  Francisco. 
Affiliated    with    the    National    and    International    Co- 
operatives,  I,   the  undersigned,   in   order  to   assist   in 
the   establishment   of  the   Co-OPERATIVE   STORE 
(branch    of    Pacific    Co-operative    League),    at    San 

Diego,  hereby  subscribe  the  sum  of  $ of  which 

$10.00  is  for  Associate  Membership,  and  the  balance 
for (State  whether  first  pay- 
ment on  loan  capital  or  new  loan  or  installment)  for 
investment  by  Pacific  Co-operative  League  in  said  store 
to  be  entitled  to  interest  and  privileges  according  to 
the  By-Laws. 

I  agree  to  pay  of  the  above  amount  $50.00  deposit 
with  this  application  and  the  balance  as  follows : 
Amount  Paid  $50.00  Signed    Chas.  H.  Peltcher 

Associate  Member  $ Address,Ocean  Beach,S.D. 

Loan   Capital  $ 

Total   $ Received  by  A.  G.  Rogers, 

A.  Johnson, 

San   Francisco,   Cal. 
Feb.  14,  1920. 

The  white  copy  is  the  member's  official  receipt. 

The  blue  copy  must  be  returned  to  the  central  of- 
fice with  cash,  check  or  deposit  slip. 

The  yellow  copy  must  be  retained  by  the  local  store 
or  field  representative." 
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There  was  a  verbal  understanding  that  they  were 
to  receive  5%  interest  on  the  $40.00.  I  beheve  they 
received  some  of  this  interest  at  5%.  It  came  by 
check,  but  I  do  not  recall  where  it  came  from.  They 
only  received  it  once. 

I  do  not  know  anything  m£ti  regard  to  the  opera- 
tion of  the  stores  except  as  a  patron  of  th^  store.  Mr. 
Ames  handed  me  a  copy  of  the  By-Laws  of  the  Pa- 
cific Co-operative  League  and  I  read  them  before  I 
talked  to  the  people  in  San  Diego.  So  far  as  any 
statements  I  made  to  the  San  Diego  Co-operative  As- 
sociation were  concerned,  they  were  taken  from  the 
By-Laws.  I  left  San  Diego  about  June  1,  1920,  for 
Alaska  in  the  employ  of  the  Pacific  Co-Operative 
League.  I  was  ordered  to  Alaska  by  Mr.  Ames  and 
was  sent  a  check  for  $50.00  to  pay  my  expenses 
to   San  Francisco  where   I   reported  to  Mr.   Ames. 

"Page  2 — By-Laws  Pacific  Co-Operative  League 

Second,  the  purpose  for  which  this  Association  is 
formed  is  to  promote  the  theory  of  co-operation  and 
to  advance  its  practical  development,  to  establish  a 
central  bureau  of  information,  education,  publicity  and 
general  service,  and  to  provide  literature  and  lec- 
tures; to  assist  co-operative  movement;  to  act  as 
organizer,  promoters,  advisers  and  auditors  for  Co- 
Operative  Association,  and  to  assist  dependent  co- 
operative enterprises  to  work  in  unity  with  one  another 
and  to  develope  a  federation  of  co-operative  bodies  for 
mutual  advantage." 
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TESTIMONY  OF  CHARLES  J.  EASON  for  Pe- 
titioners. 

CHARLES  J.  EASON,  a  witness  produced  on  be- 
half of  Petitioners,  being  first  duly  cautioned  and 
solemnly  sworn  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows: 

I  reside  in  San  Diego  and  my  business  is  that  of 
postman.  1  am  a  member  of  the  Board  of  Directors 
of  the  San  Diego  Co-Operative  Association.  I  was 
present  at  a  meeting  in  San  Diego  in  the  Labor  Tem- 
ple in  February,  1920,  at  which  Mr.  A.  A.  Johnson 
made  a  talk.  He  told  us  he  was  representing  the  Pa- 
cific Co-operative  League  as  an  organizer;  that  our 
affiliations  with  the  League  would  mean  that  we 
would  become  affiliated  with  other  stores  which  were 
affiliated  with  the  League,  thereby  combining  our 
purchasing  power;  that  the  Pacific  Co-operative  League 
owned  and  operated  a  wholesale  store  in  San  Fran- 
cisco; that  we  would  receive  the  benefit  of  their  buy- 
ing, which  would  be  much  cheaper  than  we  could  buy 
through  our  own  store  without  wholesale;  that  the 
League  had  a  special  system  of  accounting  whereby 
the  League  could  keep  an  accurate  account  of  the 
store's  business,  an  accurate  account  of  the  store's 
stock,  and  see  that  the  store  did  not  over-buy  or  stock 
up  the  store  with  goods  not  salable,  and  that  the 
finances  would  be  kept  account  of  so  that  a  manager 
could  not  default  without  being  discovered;  that 
auditors  came  from  time  to  time  to  audit  the  store, 
and    we    would   be    furnished    statements;     that     the 
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League  was  educational;  that  its  purpose  was  to  help 
organize  other  groups;  and  by  becoming  members  we 
thereby  further  the  cause  of  co-operation  in  helping 
to  organize  other  groups;  that  25%  of  the  capital 
was  to  be  subscribed;  at  such  time  as  there  would  be 
sufficient  number  of  stores  represented,  a  wholesale 
stock  would  be  organized  at  Los  Angeles,  and  each  of 
the  local  groups  subscribing  25%  of  their  stock  would 
be  sufficient  to  organize  a  wholesale  at  Los  Angeles 
and  we  would  benefit  from  that.  He  told  us  that  by 
becoming  members  of  the  Pacific  Co-operative  League 
we  became  affiliated  with  all  the  Leagues  in  the 
United  States,  and  also  International. 

Money  was  collected  and  turned  over  to  Organizer 
Johnson.  That  was  one  of  the  representations  of  the 
League;  that  it  would  take  care  of  the  finances  and 
funds.  The  money  was  to  be  paid  in  to  the  Pacific 
Co-operative  League  and  when  sufficient  money  was 
received,  it  was  to  be  used  in  buying  a  store.  I  was 
also  present  at  a  meeting  addressed  by  Mr.  Ames, 
President  of  the  Pacific  Co-Operative  League  in 
April  or  May,  1920,  at  the  Labor  Temple;  that  Mr. 
Ames  spoke  about  co-operation  in  this  part  of  the 
world;  that  he  spoke  about  the  'Rochdale  System',  and 
spoke  about  the  Pacific  Co-Operative  League  being 
operated  under  the  'Rochdale  System';  he  also  spoke, 
I  remember,  about  the  25%  of  our  capital  to  be  in- 
vested in  a  wholesale  and  explained  it  by  a  chart  on 
the  board,  drawing  a  circle  and  showing  where  at 
least   twenty   groups   had   started   stores   in   some   lo- 
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cality,  in  several  different  points,  and  each  by  paying 
in  25%  of  the  total  capital  would  establish  a  whole- 
sale. He  also  spoke  in  regard  to  the  management  of 
the  store,  their  having  expert  managers  to  protect 
our  interest  in  buying  and  accounting,  and  our  finan- 
ces could  be  protected.  The  name  of  the  local  or- 
ganization was  the  San  Diego  Consumers  Co-operative 
Association;  later  it  was  changed  to  the  San  Diego 
Co-Operative  League;  later  still  it  was  changed  to  the 
San  Diego  Branch  of  the  Pacific  Co-Operative  League, 
and  later  still  to  the  San  Diego  Co-Operative  Asso- 
ciation. 

The  San  Diego  Co-operative  Association  is  a  vol- 
untary association,  which  has  never  filed  with  the 
County  Clerk  of  San  Diego  County  the  necessary 
papers  to  show  that  it  was  doing  business  under  a 
fictitious  name.  The  name  on  the  store  was  ''Pa- 
cific Co-operative  League,  San  Diego  Branch."  This 
name  was  placed  on  the  stores  four  or  five  months 
after  their  purchase. 

While  I  was  Secretary  of  the  San  Diego  Co-oper- 
ative Association,  the  Association  entered  into  an 
agreement  to  purchase  certain  grocery  stores  from 
the  Consumers  Grocery  Company.  Said  Agreement 
was  in  the   following  form: 

"CONTRACT  AND  AGREEMENT. 

August  11,   1920. 
1.     THIS  CONTRACT  AND  AGREEMENT  en- 
tered into  this  date  between  the  Consumers   Grocery 
Company,  Inc.,  hereinafter  known  as  the  party  of  the 
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first  part,  and  the  San  Diego  Co-operative  Association, 

party  of  the  second  part,  Witness: 

2.  In  receipt  of  $1,000.00  (One  Thousand  Dollars) 
the  party  of  the  first  part  gives  the  party  of  the 
second  part  an  option  to  purchase  the  stock  and 
fixtures  located  at  426  Market  Street,  618  Fifth 
Street  and  the  S.  W.  Corner  of  Broadway  and 
Eleventh  St. 

3.  It  is  understood  and  agreed  by  both  parties 
that  this  option  expires  in  thirty  (30)  days  from 
this  date   (August  11,   1920). 

4.  The  party  of  the  first  part  agrees  to  sell  to 
the  party  of  the  second  part  the  stock  of  merchandise 
located  in  the  three  stores  enumerated  in  paragraph 
2  at  the  present  market  price  per  pound,  per  dozen, 
per  case  or  per  gallon,  at  the  wholesale  jobbers  price 
list  of  the  City  of  San  Diego. 

5.  Both  parties  agree  to  name  the  following  com- 
mittee of  three  men,  who  are  in  the  wholesale  grocery 
business,   to  price  this  inventory: 

H.  A.  Floaten,  or  other  representative  of  the  Pa- 
cific  Co-Operative  League. 

Charles  P.  Morse,  of  Klauber-Wangenheim  Com- 
pany. 

H.  G.  Brohm,  of  Klauber-Wangenheim  Company. 

6.  Both  parties  agree  to  the  price  that  this  Com- 
mittee places  on  the  merchandise  as  per  agreement  in 
paragraph  4. 

7.  The  expense  of  the  work  done  by  this  Commit- 
tee to  be  divided  equally  between  both  parties. 
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8.  All  insurance,  public  license,  telephone,  electric 
light,  gas,  rent  and  or  any  other  prepaid  item  to  be 
pro  rated  to  the  date  of  the  consummation  of  the  pur- 
chase. 

9.  All  returnable  containers  to  be  taken  mp  in  the 
stock  inventory  at  their  cash  value,  such  as  barrels, 
bottles,  jugs,  cans  and  or  any  other  items  of  such 
nature. 

10.  Paper  bags,  paper,  wrapping  twine,  register 
tape  and  or  any  other  material  necessary  to  the  oper- 
ation of  the  grocery  business  to  be  taken  up  in  the 
stocl-c  inventory  at  the  present  market  price  per  pound, 
as  per  the  wholesale  price  lists. 

11.  The  party  of  the  first  part  hereby  acknowledges 
to  the  party  of  the  second  part  receipt  df  $1,000.00 
(One  Thousand  Dollars),  being  payment  for  the 
option    covered    in    paragraph   4. 

12.  At  the  time  this  sale  is  consummated,  pro- 
vided it  is  consummated  within  the  time  limit,  it  is 
understood  by  both  parties  that  the  One  Thousand 
Dollars  paid  in  by  the  party  of  the  second  part  shall 
constitute  the  first  payment. 

13.  It  is  understood  and  agreed  by  both  parties 
that  upon  payment  of  an  additional  $12,000.00  (Twelve 
Thousand  Dollars)  by  the  party  of  the  second  part 
to  the  party  of  the  first  part,  making  a  total  paid 
in  of  $13,000.00  (Thirteen  Thousand  Dollars),  the 
business  of  the  three  stores  as  enumerated  in  para- 
graph 2,  will  be  turned  over  to  the  party  of  the  second 
part. 
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14.  It  is  further  understood  and  agreed  that  the 
unpaid  balance  over  a  total  of  $13,000.00  (Thirteen 
Thousand  Dollars),  if  there  should  be  any,  that  the 
party  of  the  second  part  will  turn  over  to  the  party 
of  the  first  part  the  total  daily  cash  sales  each  day 
until  the  balance  is  paid  in  full;  in  no  event  shall  the 
purchase  price  exceed  the  sum  of  $15,000.00  (Fifteen 
Thousand  Dollars). 

15.  In  the  event  that  the  stock  and  fixtures  should 
inventory  less  than  the  amount  paid  in,  namely,  $13,- 
000.00  (Thirteen  Thousand  Dollars),  by  party  of  the 
second  part,  the  party  of  the  first  part  will  give  to  the 
party  of  the  second  part  a  check  covering  the  dif- 
ference. 

16.  It  is  understood  and  agreed  that  the  fixtures 

of  the  three  stores  enumerated  in  paragraph  2  shall 

be    included    in    the    inventory    at     $5,000.00     (Five 

Thousand  Dollars),  the  fixtures  to  be  those  as  shown 

on  the  list  attached  to  this  agreement. 

CONSUMERS  GROCERY  COMPANY  INC. 

By  Justin  W.  Hammond 

Justm  W.  Hammond 
President. 

SAN  DIEGO  CO-OPERATIVE  ASSOCIATION, 
By  J.  N.  F.  Bischofif     Chas.  J.  Eason. 

J  N.  F.  Bischofif     Chas.  J.  Eason. 
President  Secretary. 

San  Francisco,  Cal. 
The  above  Agreement  approved 
this    date. 

PACIFIC  CO-OPERATIVE  LEAGUE, 
By r 
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The  Agreement  is  dated  August  11,  1920,  and  was 
approved  by  the  Pacific  Co-Operative  Leag"ue.  No 
person  was  present  when  the  Notice  of  Sale,  or  Bill 
of  Sale  was  executed  except  Mr.  Hammond  and  Mr. 
Floaten.  A  Notice  of  Sale  was  recorded  in  San 
Diego  County  by  the  Consumers  Grocery  Company, 
from  whom  the  three  stores  were  purchased,  stating 
that  the  Consumers  Grocery  Company  intended  to  sell 
the  stores  to  the  Pacific  Co-Operative  League.  Later 
a  Bill  of  Sale  was  executed  by  the  Consumers  Grocery 
Company  to  the  Pacific  Co-Operative  League.  I  sub- 
scribed $50.00  to  the  Pacific  Co-Operative  League — 
$10.00  for  an  Association  Membership  and  $40.00  sub- 
scribed as  loan  capital,  to  be  invested  in  stores  of  the 
San  Diego  Branch,  I  received  a  certificate  called  a 
"loan  capital"  certificate.  All  who  subscribed  money 
in  San  Diego  received  certificates  in  the  same  form. 
There  was  approximately  $20,000.00  subscribed,  all 
together. 

I  served  on  a  Committee  that  was  appointed  by  the 
San  Diego  Co-Operative  Association  to  investigate  the 
purchase  of  stores;  Mr.  Johnson,  a  representative  of 
the  Pacific  Co-Operative  League,  went  with  us,  but  he 
was  not  an  official  member  of  the  Committee.  We 
went  over  the  proposition  submitted  by  Mr.  Ham- 
mond of  the  Consumers'  Grocery  Company,  and  went 
through  the  stores.  Mr.  Johnson  was  present  some 
of  the  time. 

We  also  asked  that  Mr,  Floaten,  of  the  Pacific 
Co-Operative  League  be  sent  down  to  look  the  stores 
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over,  as  we  felt  we  were  inexperienced  and  that  we 
would  use  one  of  the  agencies  which  the  League 
promised  to  give  us  in  making*-  a  wise  selection.  As 
he  reported  that  he  thought  the  stores  were  a  good 
buy  we  made  a  further  effort  to  raise  more  loan 
capital,  and  then  entered  into  negotiations  with  Mr. 
Hammond  and  were  finally  instructed  to  sign  the 
contract  for  the  purchase  of  the  stores,  which  we  did. 
The  following  from  the  Minutes  of  the  Directors 
meeting  of  the  San  Diego  Co-Operative  League  Au- 
gust 9,  1920. 

"Organizer  Johnson  stated :  That  Mr.  Ham- 
mond, the  proprietor  of  the  Consumers'  Grocery 
Company's  stores,  requested  that  we  give  him 
a  definite  answer  in  regard  to  our  intention  of 
purchasing  the  stores.  Mr.  Johnson  also  re- 
ported: That  up  to  the  present  time  only  $13,- 
000.00  of  the  loan  capital  had  been  paid  in,  this 
amount  includes  the  $2,000  special  loan  of  the 
Carpenters'  Union.  In  view  of  this  fact  it  will 
be  necessary  for  the  Consumers'  Grocery  Com- 
pany to  reduce  their  stock  to  $14,000  before  we 
could  purchase  it. 

''Moved  by  Director  Rogers,  seconded  by  Di- 
rector Barnes  that  the  entire  Board  of  Directors 
act  as  a  Committee  to  make  the  necessary  ar- 
rangements for  the  purchase  of  the  three  stores 
of  the  Consumers'  Grocery  Company,  and  that 
the  acts  of  the  majority  of  the  Committee  be 
binding.    Motion  carried. 
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"The  President  stated  that  unless  objection 
was  made,  the  consent  of  the  Board  of  Directors, 
hereby  granted,  authorizing  the  President  and 
Secretary  to  draw  on  the  Pacific  Co-Operative 
League  for  $1,000.00  in  favor  of  the  Consum- 
ers' Grocery  Company,  this  payment  being  neces- 
sary to  the  binding  of  the  purchase  agreement  for 
the  three  stores  this  payment  not  to  be  made  un- 
less the  purchase  terms  are  satisfactory  to  the 
Committee.  There  being  no  objection  it  was 
agreed  to. 

"Moved  by  Director  Webster,  seconded  by  Di- 
rector Barnes;  that  notice  be  sent  to  the  Pacific 
Co-Operative  League  of  the  purchase  of  the 
stores  and  that  they  be  requested  to  send  a 
League  representative  here  to  superintend  their 
opening.     Motion  carried." 

Mr.  Floaten  came  down  and  looked  over  the  stores 
and  reported  that  he  thought  the  stores  were  a  good 
buy. 

The  stores  were  actually  paid  for  by  a  draft  on 
San  Francisco  on  the  Pacific  Co-operative  League  in 
favor  of  the  Consumers  Grocery  Company.  A  tele- 
gram was  sent  by  J.  N.  Bischoff,  President  of  the  San 
Diego  Association,  to  the  Pacific  Co-operative  League 
requesting  a  draft  for  the  initial  $1,000.00  payment. 
The  Pacific  Co-Operative  League  did  not  furnish  any 
capital  whatever  to  purchase  the  stores.  The  money 
on  loan  capital  certificates  was  paid  to  Mr.  Johnson. 
It  was  deposited  in  the  Security  Bank  in  San  Diego 
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and  was  subject  to  the  check  of  the  Pacific  Co-Oper- 
ative  League.  It  was  deposited  in  two  accounts  there 
but  the  Cashier  told  Mr.  Eason  that  Mr.  Ames  had 
told  him  to  have  but  one  account  there,  and  that  was 
without  the  permission  of  the  San  Diego  Association 
or  any  knowledge  on  their  part  whatever;  it  was  sup- 
posed to  be  held  in  trust  by  the  Pacific  Co-operative 
League  for  the  San  Diego  Association,  subject  to  their 
check.  The  Board  of  Directors  of  the  local  Associa- 
tion discussed  legal  finances  at  its  meetings  and  the 
necessity  of  the  members  paying  in  their  loan  capital. 
Two  Thousand  Dollars  was  borrowed  from  the  Car- 
penters' Union.  President  Bischoff  reported  a  special 
loan  of  $2,000.00  to  the  League  by  Local  #1296  of 
the  Carpenters'  Union.  I  was  not  present  when  the 
deal  was  finally  closed  and  the  Bill  of  Sale  delivered. 
I  do  not  know  where  the  Bill  of  Sale  was  delivered, 
or  if  it  was  ever  delivered.  I  received  one  payment 
of  interest  on  my  loan  capital  certificate. 

During  the  time  I  was  Secretary  and  Treasurer  of 
the  San  Diego  Co-Operative  Association,  a  dividend 
or  rebate  was  declared.  From  the  minutes  of  the 
members'  meeting  of  the  San  Diego  Association  dated 
February  17,  1921: 

"The  Board  of  Directors  submitted  the  follow- 
ing recommendations  as  to  the  disposition  of  the 
stores'  profits  for  these  past  four  months,  and 
moved  their  adoption;  that  out  of  the  sum  of 
$1,351.74  profit  that  $400.00  be  set  apart  for  the 
payment   of   interest   due   on   the   members'    loan 
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capital;  that  the  sum  of  $47.59  be  set  apart  as 
a  depreciation  fund  for  the  past  four  months; 
that  the  sum  of  $50.00  be  set  apart  to  be  used  as 
the  educational  fund;  that  $28.47  be  set  apart 
to  be  used  as  a  reserve  fund;  that  the  balance 
of  the  store  profits  amounting  to  $825.68  be  left 
in  the  stores'  funds  as  a  special  loan  to  be  pro 
rated  and  credited  to  each  member  according 
to  the  amount  of  his  or  her  share  in  the  pur- 
chase profit  rebate,  the  stores  to  pay  said  mem- 
bers the  sum  of  5%  interest  for  the  use  of  the 
same.  Motion  was  made  by  Dale  Smith,  and  the 
motion  seconded;  that  the  recommendations  of 
the  Board  of  Directors  as  to  the  disposition  of 
the  stores'  profits  be  adopted  and  concurred  in. 
Moved  by  Henry  Read,  seconded  by  E.  F.  Hast- 
ings: that  this  motion  be  amended  so  that  any 
member  who  wishes  can  draw  out  his  or  her  rebate 
on  purchases,  instead  of  leaving  it  in  the  stores 
as  special  loan,  may  do  so.  Amendment  carried. 
The  question  on  the  original  motion  as  amended 
was  put  and  the  original  motion  as  amended  car- 
ried." 
The  following  is  a  copy  of  the  form  used  in  pay- 
ing interest  on  Loan  Capital  Certificates  and  rebates 
to  members  of  the  local  Association: 

PACIFIC  CO-OPERATIVE  LEAGUE 
(Signed)     Ernest  Ames. 
San  Diego    Branch 

When    Redeemed    Manager    Must    Forward    With 
Daily  Report. 

(Over) 
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The  reverse  side  of  Exhibit  reads  as  follows: 
"(1)     ADDED  CAPITAL 
Please    place    to    credit    of    loan    capital 
in  my  name. 
Name 

(2)  REDEEMED  IN  CASH 
Name  (Signed)     Stanley  M.  Gue. 

(3)  REDEEMED  IN  MDSE. 
Name 

The  second  sheet  of  aforesaid  exhibit  is  in  words 
and  figures  as  follows,  to-wit: 

*'#58     To  be  Cashed  at  Store  only. 


PACIFIC  CO-OPERATIVE  LEAGUE. 

San  Francisco,  Dec.  31,  1920. 
To  the  Manager  of  San  Diego  Branch. 

Pay  to,  or  Credit  W.  B.  Jones .$  .17 

Seventeen   Cents    Dollars. 

being  in  full  payment  of  dividend  and  interest  to 
Dec.  31st. 


1.  This  can  be  added  to  members'  share 

2.  It  can  be  taken  out  in  trade  by  mem- 

ber, or 

3.  It  can  be  exchanged  for  cash. 
Member   will   strike   out   the    line    not 

wanted  and  sign  here  in  full  settlement. 


(Over) 
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PACIFIC  CO-OPERATIVE  LEAGUE 
(Signed)     Ernest  Ames 

San  Diego     Branch 
When   Redeemed   Manager   Must   Forward  With 
Daily  Report 

(Over)" 
The  reverse  side  of  Exhibit  reads  as  follows: 

(1)  ADDED  CAPITAL 

Please  place  to  credit  of  loan  capital  in  my  name. 
Name 

(2)  REDEEMED  IN  CASH 

Name    

(3)  REDEEMED  IN  MDSE. 

Name 

Petitioners  Exhibit  16" 

An  inventory  of  the  stores  was  taken  and  after- 
ward the  gross  profit  figured  and  the  expense  taken 
out  and  the  net  profit  figured.  Out  of  the  net  profit 
was  deducted  such  items  as  depreciation,  interest,  edu- 
cational fund  and  one  or  two  other  items,  and  what 
was  left  was  pro  rated  among  the  mombers  according 
to  purchases  and  rebated.  At  no  time  while  I  was 
Secretary  did  the  local  Board  of  Directors  authorize 
the  investment  of  25%  of  the  loan  capital  of  the  Pa- 
cific Co-Operative  League  Stores,  San  Diego  Branch, 
in  any  wholesale  grocery. 
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The  dividend  sHps  for  the  dividends  or  rebates  I 
spoke  of  came  from  San  Francisco.  I  also  received 
interest  on  my  loan  capital  investment  of  $40.00. 

Mr.  Kinard  was  in  charge  of  the  local  stores  for 
several  months.  Mr.  Huggins  succeeded  him.  Mr. 
Huggins  was  sent  here  by  the  Pacific  Co-Operative 
League  Stores,  at  the  request  of  two  of  the  Directors 
of  the  local  Association.  The  management  of  the 
store  purchased  all  the  supplies.  There  was  one 
manager  for  all  three  stores.  The  manager's  check 
for  his  salary  came  from  San  Francisco,  as  well  as 
the  checks  for  all  the  other  employes.  I  understand  that 
all  money  came   from  San  Francisco. 

ON  CROSS  EXAMINATION. 
Mr.  Johnson  represented  to  us  that  25%  of  the  loan 
capital  was  to  be  subscribed  at  such  time  as  there 
would  be  sufficient  number  of  stores  represented  to 
organize  a  wholesale  store  in  Los  Angeles  and  each 
of  the  local  groups  subscribing  25%  of  their  stock 
would  be  sufficient  to  organize  a  wholesale  at  Los 
Angeles  and  we  would  benefit  from  that. 

Article  IV  of  the  By-Laws  of  the  Pacific  Co- 
operative League  reads  as  follows: 

Any  person,  firm,  organization  or  corporation 
may  become  a  member  of  this  association  by 
paying  the  membership  fees  of  $10.00 — which 
shall  also  include  a  life  associate  membership  in 
the  Pacific  Co-Operative  League.  Members  shall 
also  pay  at  least  the  sum  of  $40.00  additional  as 
loan  capital,  25%   of  which  shall  be  invested  by 
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the  Pacific  Co-Operative  League,  Incorporated, 
in  an  incorporated  wholesale  company,  and  the 
balance  shall  be  invested  in  stores  of  this  associa- 
tion, and  by  signing  the  By-Laws  of  this  associa- 
tion. 

The  following  is  taken  from  the  Minutes  of  the 
Members'  meeting  of  the  local  Association  of  Sep- 
tember 16,  1920: 

"Manager  Floaten  gave  a  very  interesting  talk 
on  the  general  business  situation,  stating  that  a 
total   of   more   than   $12,000  had   been   taken   in 
by  the  three  stores  during  the  past  fourteen  days. 
He  called  attention  to  the  fact  that  some  who  wish 
to   patronize   the    Co-Operative    store    had    been 
drawn  to  another  store  nearby  and  it  was  sug- 
gested that  a  large  sign  should  be  placed  to  offset 
this  error." 
On  October  14,  1920,  the  San  Diego  Co-Operative 
Association  passed  a  resolution  to  the  effect  that  the 
Consumers  Grocery   Company   signs   should   be   taken 
down   and   that   they   should   be    replaced    with    signs 
reading,    "Pacific   Co-Operative     Stores,     San     Diego 
Branch." 

On  November  12,  1920,  said  Board  of  Directors 
passed  a  resolution  to  the  effect  that  the  signs  on  the 
stores  should  be  made  to  read,  "San  Diego  Branch 
Pacific  Co-Operative  League,  Store  No.  1,"  "Store  No. 
2,"  "Store  No.  3,"  respectively. 

The  Minutes  of  the  San  Diego  Co-Operative  Asso- 
ciation of  December  16,  1920,  show  that  said  Associa- 
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tion  had  come  into  possession  of  the  sum  of  $250.00 
through  a  commission  that  was  obtained  from  the 
former  owner  (Consumers  Grocery  Company),  of  the 
stores  for  selHng  the  stores.  Mr.  Eason  stated  that 
he  was  Secretary-Treasurer  of  the  local  Association 
at  that  time  and  that  said  $250.00  was  never  turned 
over  to  him  or  the  Association;  that  so  far  as  he  knew 
it  was  paid  back  to  Mr.  Johnson. 

After  Organizer  Johnson  left,  I  collected  from  dif- 
ferent people  who  were  taking  up  loan  capital  sub- 
scriptions. I  gathered  those  and  forwarded  them. 
The  money  was  deposited  in  the  Security  Bank  in  the 
name  of  the  'Pacific  Co-Operative  League  and  was  sub- 
ject to  check  to  the  Pacific  Co-Operative  League  at 
San  Francisco.  The  local  Association  had  no  right  to 
check  on  it. 

The  manager  of  the  stores  and  the  help  were  paid 
by  the  checks  of  the  Pacific  Co-Operative  League. 

It  was  reported  by  Mr.  Ames  that  the  insurance 
would  be  carried  by  the  Pacific  Co-Operative  League 
and  that  expenses  would  be  taken  out  of  our  store. 
I  do  not  know  in  whose  name  they  were  insured. 

I  resigned  as  Secretary-Treasurer  because  of  the 
interference  of  the  Pacific  Co-Operative  League  on  our 
funds,  so  that  •  I  could  not  keep  my  accounts  in  the 
way  they  ordered  these  things  handled.  It  was 
through  San  Francisco  and  that  was  one  reason  I 
resigned. 
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TESTIMONY  OF  W.  S.  NEAL,  for  petitioners. 

W.  S.  NEAL,  a  witness  produced  on  behalf  of  peti- 
tioners, being  first  duly  cautioned  and  solemnly  sworn 
to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  testified  as  follows: 

I  met  Mr.  A.  A.  Johnson  and  was  with  him  when 
he  was  soliciting  subscriptions  for  loan  capital  cer- 
tificates. I  was  working  for  the  Pacific  Mutual  Life 
Insurance  Company  and  was  soliciting,  I  know  many 
people  who  were  interested  in  co-operation  for  public 
good  and  not  for  profit  and  I  introduced  Mr.  Johnson 
to  these  friends  of  mine.  He  represented  that  he 
was  to  pay  $40.00  loan  capital  to  be  used  to  purchase 
goods  to  put  on  the  shelves;  he  made  that  point 
strong,  that  we  would  use  our  own  money  to  put 
goods  on  the  shelves  and  receive  the  profits  ourselves. 
He  went  on  to  elaborate  how  if  we  would  trade  with 
other  merchants  we  were  charged  interest  on  invest- 
ments, and  that  by  doing  this  act  for  ourselves  we 
were  enabled  to  save  that  profit,  which  would  be  dis- 
tributed among  the  members,  he  made  it  absolutely 
clear  that  this  $40.00  loan  capital  was  a  loan  to  be 
used  for  this  purpose,  it  was  to  be  owned  and  con- 
trolled and  managed  by  our  own  people,  he  dwelt  on 
that  and  made  it  perfectly  clear  and  every  man  he 
solicited  aside  from  my  own  case,  he  stated  that  the 
stores  would  be  owned  by  the  people  who  furnished 
the  money  to  buy  them,  they  would  be  owned  by  San 
Diego  people,  owned  and  operated.  Nothing  was  said 
about   25%    of   the   loan   capital   being   used   for   the 
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purpose  of  establishing  a  wholesale  grocery.  Under 
certain  circumstances  we  could  get  our  money  back 
in  case  we  went  away  or  anything  of  that  kind.  I 
never  received  one  of  the  loan  capital  certificates.  I 
made  two  payments,  but  did  not  make  any  more. 

TESTIMONY  OF  STANLEY  M.  GUE  for  peti- 
tioners. 

STANLEY  M.  GUE,  a  witness  produced  on  behalf 
of  petitioners,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

I  have  been  a  resident  of  San  Diego  ofif  and  on 
for  about  fifteen  years.  I  am  a  member  of  the  San 
Diego  Co-Operative  Association.  I  joined  it  about 
the  month  of  November,  1919,  I  signed  a  petition  that 
was  circulated  by  the  Federated  Trades  Committee 
which  was  organizing  the  Co-Operative  store  here. 
I  saw  a  little  sign  over  one  of  the  stores,  which  read 
as  follows:  "This  store  is  owned  by  550  families. 
Ask  the  clerk  inside  how  you  can  become  one  of  them." 
The  sign  was  put  up  about  one  year  ago  and  has  been 
there  ever  since. 

I  attended  a  meeting  in  San  Diego  at  which  Mr. 
Ames  of  the  Pacific  Co-Operative  League  spoke.  Mr. 
Ames  stated  that  if  we  would  affiliate  with  their 
League  that  they  had  a  wholesale  house  in  San  Fran- 
cisco where  we  could  buy  cheaper  by  affiliating  with 
the  combined  society  than  at  the  local  wholesale  houses ; 
that  after  we  raised  capital  and  got  our  store  going 
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they  intended  to  establish  a  wholesale  house  in  Los 
Angeles  and  at  that  time  if  we  desired  we  could  vote 
25%  of  our  capital  to  apply  in  establishing  the  whole- 
sale house  in  Los  Angeles;  and  he  told  us  at  that  time 
we  were  not  incorporated,  and  he  told  us  the  League 
w^as  incorporated  and  could  handle  all  matters  for  us 
in  a  legal  way.  He  told  us  that  the  League  being  an 
incorporated  body  they  were  entitled  to  act  as  Trustees 
of  our  funds  and  managers  of  our  business  in  any  way 
that  an  ordinary  bank  or  trust  company  might  act; 
and  that  it  would  not  be  necessary  for  us  to  go  through 
the  formaility  of  incorporating,  he  told  us  about  what 
they  had  done  in  other  towns;  that  in  some  places  the 
organization  had  raised  $25.00  per  member  for  the 
capital  of  their  store;  that  in  some  places  fifty  and 
some  one  hundred.  He  advised  us  that  we  ought  to 
raise  about  $50.00  per  head  for  capital  in  our  store 
and  as  soon  as  we  had  sufficient  capital  we  should  go 
ahead  and  buy  up  our  store;  and  he  stated  that  the 
League,  in  addition  to  having  the  wholesale  houses, 
had  trained  managers  which  they  could  furnish  to 
their  federated  society  and  trained  auditors,  book- 
keepers, and  efficiency  experts;  and  that  they  would 
assess  this  local  society  a  small  part  of  the  actual  ex- 
pense, which  would  be  only  a  small  part  of  what  it 
would  cost  us  to  hire  those  experts  ourselves;  that  we 
could  get  that  benefit  by  affiliating  with  the  League; 
that  they  would  send  an  organizer  and  receive  our  loan 
capital  and  put  it  in  escrow  in  the  bank  until  we  were 
ready  to  buy  a  store,  and  that  they  would  assist  us  in 
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finding  a  locality;  that  they  had  trained  men  they  sent 
around  to  investigate  those  things,  and  that  we  could 
get  the  best  bargain  possible  in  buying  out  a  store. 
And  he  told  us  that  they  would  -  that  they  had  book- 
keepers and  by  keeping  a  centralized  account  they  re- 
duced the  cost  of  operation  to  a  minimum,  and  that 
they  assessed  each  local  group  for  their  share  of  the 
expense.  He  said  that  the  Pacific  Co-Operative  League 
operated  on  the  Rochdale  plan.  I  received  a  loan 
capital  certificate  in  the  same  form  as  that  of  the 
others  who  subscribed   for  loan  capital  certificates. 

I  was  a  Director  of  the  local  Association.  I  have 
had  the  office  of  Secretary  and  Treasurer.  I  was 
elected  in  October  1921.  Mr.  Huggins,  Manager  of 
the  Pacific  Co-Operative  League  Stores,  was  present 
at  several  of  the  meetings  of  the  Board  of  Directors 
of  the  local  Association. 

I  did  not  receive  any  dividends  or  interest  from 
any  other  store  or  branch  of  the  Pacific  Co-Operative 
League  other  than  the  San  Diego  branch. 

There  are  about  575  members  on  the  books  in  my 
possession.  They  are  not  all  fully  paid  up.  There 
are  about  520  or  530  fully  paid,  the  balance  have  only 
small  interests  in  the  business,  twenty  or  twenty-five 
dollars.     They  have  not  paid  their  full  $40.00. 

I  got  5%  on  $40.00  invested  and  a  rebate  on  my 
purchases,  according  to  the  amount  of  the  profit,  which 
were  figured  by  our  local  Board  of  Directors  and  pro- 
portioned to  the  members  according  to  their  purchases. 
I   got  a  draft  of   17^   interest   from   the   Pacific  Co- 
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Operative  League  payable  from  the  San  Diego  account. 
Later  I  got  a  draft  or  check  or  memorandum  for  my 
rebate  on  purchases.  I  aided  in  taking  inventory  of 
the  local  stores  once.  Our  local  Board  takes  inventory 
every  six  months,  in  order  to  find  profits  to  be  paid 
back  to  the  members.  The  Managers  of  the  local 
stores  usually  attended  the  meetings  of  the  local  Asso- 
ciation and  made  a  report  of  the  business,  etc.  While 
I  was  Secretary-Treasurer  of  this  local  Association  it 
has  never  been  called  upon  directly  to  pay  any  of  the 
debts  of  the  Pacific  Co-Operative  League  at  other 
places. 

Minutes  of  meeting  of  the  San  Diego  Association, 
December  15,  1921.  These  Minutes  show  that  the 
Pacific  Co-Operative  League  was  discharged  as  Trus- 
tee for  the  local  Association;  that  new  Trustees  were 
appointed  and  that  name  was  changed  from  the  Pacific 
Co-Operative  League,  San  Diego  Branch  to  the  San 
Diego  Co-Operative  Association.  Also  that  Mr.  Hug- 
gins  the  Manager  appointed  by  the  League,  was 
present. 

TESTIMONY  OF  MRS.  BERTHA  GLEASON 
for  petitioners. 

MRS.  BERTHA  GLEASON,  a  witness  produced 
on  behalf  of  petitioners,  being  first  duly  cautioned  and 
solemnly  sworn  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows: 

I  live  at  #546  Sixteenth  Street,  San  Diego,  Cali- 
fornia.    I  am  a  member  of  the  San  Diego  Co-Opera- 
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tive  Association.  I  became  a  member  in  1919  through 
the  organization  that  was  started  in  the  Labor  Temple 
through  the  Federated  Trades.  I  paid  $60.00  I  was 
interested  in  the  co-operative  movement,  having  read 
and  studied  it  previous  to  the  formation  of  the  San 
Diego  Co-Operative  Association.  I  paid  $10.00  when 
the  organization  was  started  in  the  Labor  Temple,  and 
$40.00  loan  capital.  Afterwards  I  paid  $10.00,  $5.00 
a  month,  to  buy  coupons  for  the  upholding  of  the 
organization.  I  was  informed  that  we  were  under- 
capitalized and  to  save  our  business  we  would  have  to 
subscribe  more  capital.  I  paid  the  $10.00,  I  am  not 
sure  whether  to  Mr.  Berry  or  Mr.  Barnes,  one  of 
them  was  acting  Secretary  at  that  time.  $10.00  was 
to  be  used  for  our  individual  store  in  San  Diego.  The 
money  was  not  to  go  out  of  San  Diego.  When  I  paid 
my  $40.00  I  understood  that  25%  of  it  was  to  go  to  the 
establishment  of  a  wholesale  grocery  in  Los  Angeles.  . 

TESTIMONY  OF  CHARLES  J.  MAYS  for  peti- 
tioners. 

CHARLES  J.  MAYS,  a  witness  produced  on  behalf 
of  petitioners,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  testified  as  follows: 

I  live  at  #3586  Falcon  Street,  San  Diego.  I  am  a 
member  of  the  San  Diego  Co-Operative  Association. 
I  am  Secretary-Treasurer.  I  never  performed  any 
duties  as  Treasurer.  No  dividend  was  declared  by 
the   local    Board   while    I    was    Secretary.     Dividends 
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were  paid  out  of  the  proceeds  of  the  local  store  based 
upon  the  amount  of  the  purchases  by  individual  mem- 
bers in  comparison  with  the  total  purchases  of  mem- 
bers after  a  given  period  from  the  time  the  store  was 
opened  in  September  1920,  that  it  was  a  sort  of  rebate 
on  the  amount  of  their  purchases.  I  do  not  know 
whether  or  not  25%  of  the  loan  capital  was  authorized 
to  be  invested  in  a  wholesale  grocery.  During  the  time 
I  acted  as  Secretary-Treasurer  or  Director  of  the  local 
Association,  the  Board  of  Directors  did  not  authorize 
the  investment  of  25%  capital  in  any  wholesale  gro- 
cery. The  same  printed  form  was  used  in  the  payment 
of  dividends,  and  interest  on  the  Loan  Capital  Certifi- 
cates to  members.  Mr.  Kinard  was  the  first  manager 
of  the  stores.  He  was  acting  as  Treasurer  for  Mr. 
Hammond  before  the  purchase.  He  served  for  several 
months  He  was  succeeded  by  Mr.  Huggins  who  was 
sent  by  the  Pacific-  Co-Operative  League,  and  as  I 
understand  it,  at  the  request  of  two  Directors  of  the 
local  Association. 

TESTIMONY  OF  WALTER  HUGGINS  for  peti- 
tioners. 

WALTER  HUGGINS,  a  witness  produced  on  be- 
half of  Petitioners,  being  first  duly  cautioned  and  sol- 
emnly sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  as  follows : 

I  occupied  the  position  of  Manager  of  the  Co-opera- 
tive Stores  in  San  Diego,  commencing  my  services  the 
last  week  of  February,   1920.     I   continued  until  the 
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stores  were  taken  charge  of  by  the  Sheriff  in  February, 
1922.  I  had  charge  of  the  purchase  of  goods  for  the 
stores.  A  few  were  purchased  in  Los  Angeles,  nine- 
tenths  were  purchased  in  San  Diego.  All  goods  pur- 
chased from  wholesalers  were  paid  for  by  money  out 
of  the  retail  trade.  The  bills  were  paid  by  check  in 
San  Diego;  the  checks  were  drawn  on  funds  in  the 
San  Diego  Bank,  on  funds  I  placed  there.  It  was 
the  custom  of  the  store  to  extend  very  little  credit  but 
we  had  two  or  three  exceptions,  a  city  account  and  a 
boat  account  which  amounted  to  about  $1,000.00  per 
month.  The  local  Board  of  Directors  authorized  this 
credit.  I  was  employed  by  Mr.  Ames  in  San  Fran- 
cisco. I  attended  all  the  meetings  of  the  local  Board. 
I  was  present  when  the  By-Laws  of  the  local  Associa- 
tion were  changed  on  December  15th,  1921.  My  sal- 
ary was  paid  by  the  young  lady  cashier  in  the  store. 
The  bank  account  stood  in  my  name  since  February 
7th,  1922,  when  an  order  was  made  in  the  Superior 
Court  of  San  Diego  County  impounding  the  money 
in  my  hands.  Prior  to  that  time  the  account  was  in 
the  name  of  the  Pacific  Co-Operative  League  at  all 
times  and  I  signed  the  checks  on  instructions  from 
San  Francisco  as  Manager  of  the  Pacific  Co-Operative 
League.  I  furnished  a  Fidelity  Bond  as  Manager  of 
the  store.  The  Bond  was  in  favor  of  the  Pacific  Co- 
Operative  League  in  San  Francisco. 

I  made  daily  reports  to  the  Pacific  Co-Operative 
League  in  San  Francisco,  of  the  business  done  in  the 
San   Diego   stores.     I    made   monthly   reports   to   the 
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Board  of  Directors  of  the  local  Association  in  San 
Diego.  We  did  a  small  amount  of  credit  business  and 
sent  monthly  statements  to  our  debtors.  The  state- 
ments were  sent  on  the  billheads  of  the  Pacific  Co- 
operative League.  I  paid  bills  on  instructions  from 
San  Francisco.  Later  they  made  a  change  and  in- 
structed me  that  all  bills  would  be  paid  in  San  Fran- 
cisco and  not  in  San  Diego,  except  the  small  daily  bills. 
Prior  to  that  I  paid  the  bills  by  checks  of  the  Pacific 
Co-Operative  League  signed  by  myself  as  Manager. 
I  never  received  instructions  with  regard  to  payment 
of  bills  from  anyone  else  except  the  San  Francisco 
office  of  the  Pacific  Co-Operative  League.  The  sub- 
ject of  my  taking  orders  from  the  local  board  was 
never  mentioned  by  the  San  Francisco  office  of  the 
Pacific  Co-operative  League.  The  Pacific  Co-operative 
League  in  San  Francisco  hired  me  and  told  me  to 
come  down  and  take  charge  of  these  stores  and  to  make 
daily  reports  to  them  and  make  deposits  in  the  Bank 
in  the  name  of  the  Pacific  Co-operative  League,  subject 
to  my  check  as  Manager.  All  bills  which  I  received 
for  goods  purchased  for  the  local  stores  on  credit 
came  to  the  Pacific  Co-operative  League.  At  almost 
every  meeting  of  the  Board  of  Directors  of  the  local 
organization  there  were  bills  for  sending  notices  out 
to  members,  for  hall  rent  and  for  meetings  of  mem- 
bers, which  they  authorized  me  to  pay.  I  paid  them 
out  of  the  funds  of  the  store. 

Most  of  the  out  of  town  purchases  for  the  stores 
were  made  in  Los  Angeles.     For  a  time   I  was  the 
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only  person  who  could  sign  checks  on  the  bank  ac- 
count in  San  Diego,  but  about  three  months  ago  the 
Pacific  Co-Operative  League  made  a  change  and  bills 
were  to  be  paid  in  San  Francisco.  About  the  7th  of 
February,  1922,  I  started  to  deposit  money  and  it 
could  be  drawn  in  San  Francisco  only.  I  forwarded 
the  funds  to  San  Francisco.  In  the  first  few  months 
after  I  came  to  San  Diego  we  sent  the  money  regu- 
larly to  San  Francisco.  I  did  not  have  to  have  the 
O.  K.  of  the  San  Francisco  office  before  paying  local 
bills. 

With  regard  to  my  salary,  I  got  notice  from  San 
Francisco  the  1st  and  15th  of  each  month,  telling  me 
to  draw  my  salary.  I  then  handed  this  notice  to  the 
cashier  and  she  would  pay  me.  The  sign  on  the 
Broadway  store  was  there  before  I  came,  and  remained 
there. 

"Petitioners   Exhibit   #6 

"TO   REDUCE  THE  COST  OF  LIVING 

THIS  STORE  OWNED  AND  OPERATED   BY 

500  FAMILIES 

Ask  the  Clerk  how  you  can  join  them." 

The  Pacific  Co-operative  League  owes  money  for 
goods  delivered  to  the  San  Diego  Store,  purchased  dur- 
ing the  time  I  was  in  charge  of  the  store.  Some  of 
these  debts  have  not  been  paid.  I  do  not  know  about 
the  rest.  I  sent  most  of  them  to  San  Francisco  when 
they  asked  for  them  a  couple  of  months  ago.  To  my 
knowledge  they  have  not  been  paid.  I  do  not  believe 
they   have.     I   do   not   know   if   any   creditors   of   the 


San   Diego   Co-Operative  Association.  97 

(Testimony  of  Walter  G.  Gastil.) 
local  stores  have  filed  claims  in  the  Bankrupcty  Court; 
several  told  me  they  had  not,  none  told  me  that  they 
had.  My  instructions  to  deposit  the  money  coming 
from  the  store  in  the  Bank  in  San  Diego  and  to  draw 
checks  against  it  came  from  San  Francisco,  from  the 
office  of  the  Pacific  Co-operative  League.  The  Presi- 
dent of  the  Local  Board  of  Directors  was  with  me 
when  I  opened  the  account  in  the  Bank  in  San  Diego. 
It  was  upon  instructions  from  the  Pacific  Co-operative 
League  in  San  Francisco,  I  believe. 

TESTIMONY  OF  WALTER  G.  GASTIL  for  Peti- 
tioners. 

WALTER  G.  GASTIL,  a  witness  produced  on  be- 
half of  Petitioners,  being  first  duly  cautioned  and 
solemnly  sworn  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows: 

My  name  is  Walter  G.  Gastil.  I  am  a  wholesale 
grocery  salesman  employed  by  the  Southwestern  Gro- 
cery Company.  I  called  on  Mr.  Huggins  under  the 
direction  of  our  Credit  Manager,  and  asked  him  where 
and  by  whom  the  bills  would  be  paid  and  how  often. 
Mr.  Huggins  stated  the  bills  would  be  paid  in  San 
Diego;  that  they  had  a  bank  account  down  here,  and 
that  he  would  pay  the  bills  each  week.  Mr.  Huggins 
told  me  that  the  only  connection  between  the  local 
stores  and  Pacific  Co-operative  League  was  for  buying 
purposes. 

Petitioners  Exhibits  -  various  articles  appeared  in  the 
Pacific  Co-operator,   the  official  organ   of  the   Pacific 
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Co-Operative  League  showing  the  League  plan  of  op- 
eration.    Most    of    these    articles    were    written    and 
signed  by  Mr.  Ames,  President  of  the  Pacific  Co-Oper- 
ative League. 

Petitioners  Exhibit  #14 -Pacific  Co-operator  March 
1921,  Article  by  Mr.  Ames.  "The  Pacific  Co-Opera- 
tive League  adheres  to  all  the  fundamental  principles 
of  the  Rochdale  system,  briefly  the  plan  of  operation 
of  the  Pacific  Co-operative  League  is  as  follows :  In 
a  local  group,  desirous  of  organizing  a  store  it  consults 
the  home  office  of  the  Pacific  Co-Operative  League  in 
San  Francisco  as  to  the  minimum  membership  and 
capital  required.  Having  been  advised  it  usually  ob- 
tains the  assistance  of  a  trained,  salaried  instructor  to 
address  meetings  which  assist  local  committees  to  se- 
cure the  members  and  to  raise  the  capital.  The  funds 
are  deposited  in  trust  with  the  Pacific  Co-operative 
League  and  members  credited.  In  addition  to  the  capi- 
tal subscribed,  members  are  required  to  pay  a  $10.00 
Association  membership  fee.  This  fee  is  used  by  the 
home  office  to  pay  the  incidental  organization  expenses, 
subscription  to  the  official  monthly  organ,  the  Pacific 
Co-operator,  and  to  help  defray  expenses  of  general 
education  work,  of  dues  to  the  International  Co- 
Operative  Alliance,  etc.,  a  federated  plan  of  the 
League  as  distinguished  by  modified  form  of  federa- 
tion. Local  groups  are  autonomous,  in  that  the  re- 
sponsibility for  success  or  failure  rests  squarely  on 
them.  They  are  not  autonomous  in  that  they  are 
not  independent  of  other  groups   but   are  obliged   to 
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work  in  unity  with  the  plans  outlined  by  the  combined 
groups  of  the  Association.  On  the  same  principle, 
that  the  State  of  New  Jersey  is  not  autonomous  politi- 
cal and  geographical  entity  but  an  integral  working 
part  of  an  association  of  states,  so  a  branch  of  the 
Pacific  Co-Operative  League  is  a  unit  in  the  federation 
of  co-operative  societies  combined  for  mutual  protec- 
tion and  progress. 

Petitioners  Exhibit  #12,  the  Pacific  Co-Operator, 
December  1920  on  front  cover  page.  *'The  general 
work  of  the  League  consists  of  educating  co-operators 
when  they  desire  organizing  into  stores,  groups  and 
industries,  and  federating  them  for  the  development 
of  better  mutual  service  between  producer  and  con- 
sumer, and  the  other  accomplishment  of  the  Interna- 
tional Co-Operative  Commonwealth.  Experienced  and 
capable  advice  offered  to  those  wishing  to  organize 
for  such  purpose.  Secure  the  best  advice  possible  for 
starting  a  new  Co-operative  organization. 

"Pacific  Co-Operator,  July  1920,  Page  100.  "It  is 
the  general  plan  to  deposit  the  funds  collected  for  store 
establishment  in  a  local  bank  to  be  held  in  trust  by 
the  League  for  the  purpose  for  which  it  is  subscribed." 

"Pacific  Co-Operators,  December,  1920,  Pages  192- 
193,  "San  Diego  at  the  advice  of  the  League  spent  a 
long  time  in  preparing  for  its  business  career.  Some 
may  have  been  a  little  impatient  with  the  delay  but 
that  is  now  forgotten  and  it  is  a  long  career  ahead. 
The  Board  of  Directors  headed  by  President  Bischoff 
is  displaying  the  special  business  ability  in  the  admin- 
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istration  of  its  affairs  witri  frequent  meetings  of  the 
Board,   prompt   attention   to   business  by   Committees, 
its  ample  material  with  which   to  meet  the  members 
at  their  monthly  meetings." 

Petitioners  Exhibit  #24,  Pacific  Co-Operator,  Feb- 
ruary, 1920,  Page  17.  "Legislative.  There  is  a  warm 
diversity  of  practice  about  where  the  boundary  line 
comes  between  the  Directors  and  the  Manager.  I 
think  it  can  be  explained.  In  general,  the  Board  of 
Directors  and  the  members  behind  them,  is  the  legisla- 
tive body  concerned  with  the  general  policy  of  the 
organization,  ascertaining  this  policy  and  announcing 
it  and  then  putting  it  up  to  the  management  to  carry 
it  out.  The  management  therefore  becomes  the  ad- 
ministrative body  of  the  society."  This  article  was 
written  by  Mr.  Ames. 

Petitioners  Exhibit  #25.  This  is  a  letter  from  Tem- 
pleton  Johnson  to  the  Local  Association  inquiring  as 
to  the  repayment  by  said  association  of  the  money 
borrowed  from  him. 

Petitioners  Exhibit  #21.  Mr.  Dobbs,  Assistant  to 
the  President  and  General  Manager  of  the  Pacific  Co- 
operative League  stated  in  a  letter  to  the  Local  Asso- 
ciation with  reference  to  a  loan  of  money  from  Tem- 
pleton  Johnson,  that  this  is  a  matter  to  some  extent 
for  local  judgment.  "The  League  is  not  permitted 
to  issue  any  notes." 

Petitioners  Exhibit  #21,  another  letter  to  the  Local 
Association  by  Mr.  Dobbs  stated  with  reference  to  the 
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return  of  loan  capital,  "we  understand  that  we  cannot 

return  loan  capital  without  request  from  the  Board  of 

Directors,  we  will  be  guided  by  your  decision  in  this 

matter." 

Petitioners  Exhibit   #21,  a  letter   from  Mr.   Dobbs 

to  Mr.   Eason  as  Secretary  of  the  local  Association, 

reads  as  follows: 

"Mr.  Charles  A.  Eason,  Sec. 
2463  F.  Street, 
San  Diego,   Calif. 
Dear  Sir: 

I  have  yours  of  the  23rd  and  attached  thereto 
bill  of  expenses  from  July  1  to  August  19,  includ- 
ing several  items  of  stationery,  etc.,  which  I  pre- 
sume are  for  use  in  maintaining  proper  records 
in  connection  with  your  association. 
It  is  a  little  irregular  to  pay  these  bills  from 
this  office  as  same  should  be  referred  to  the 
Board  for  approval  and  then  submitted  to  the 
Manager  of  the  store  who  will  pay  same  and 
charge  to  expense.  However,  I  am  inclined  to 
overlook  our  regular  procedure  in  that  this  bill 
covers  an  extended  period  of  a  month  a  half  and 
enclose  herewith  check  for  the  amount,  charg- 
ing same  to  your  society. 

Yours   sincerely, 
PACIFIC  CO-OPERATIVE  LEAGUE 
Per  H.  H.  Dobbs, 
'  Assistant   President" 
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Petitioners  Exhibit  #21,  another  letter  from  Dobbs 
to  local  association.  He  states  that  he  is  making  a 
personal  appeal  to  the  Board  of  Directors  of  each  of 
the  operating  groups  to  permit  him  to  draw  within 
the  next  six  months,  part  of  the  surplus  of  the  League's 
operating  stores  for  the  actual  expense  incurred  by  Mr. 
Ames'  trip  to  Cleveland  which  will  not  exceed  $12.00 
per  store  or  group. 

Petitioners  Exhibit  #21.  This  is  a  circular  letter 
sent  out  by  the  Pacific  Co-Operative  League  addressed 
"To  the  Firms  with  Whom  we  are  Doing  Business." 
It  states  that  the  Pacific  Co-Operative  League  has 
been  doing  business  for  the  past  eight  years,  it  has 
been  operating  under  the  co-operative  law  without  capi- 
tal stock,  its  capital  has  been  raised  by  membership 
payments  of  which  it  has  close  to  one-half  million 
dollars. 

By-Laws.  "Article  9,  Section  3,  Operation  of 
branches. 

In  order  to  permit  the  operation  of  branch  stores 
by  association  members  as  provided  in  Article 
2,  Section  2,  it  is  hereby  provided  that  the  Board 
of  Directors  may,  upon  request  from  a  group  of 
associate  members,  order  a  survey  of  any  district 
selected  for  a  branch  store,  to  be  made,  decide  the 
number  of  members  and  the  capital  required  to 
operate  such  branch." 

The  By-Laws  further  state  the  method  of  returning 
loan  capital.  That  upon  dissolution  of  the  stores  the 
money  is  to  be  returned  on  a  pro  rata  basis,  also  that 
no  stores  will  be  allowed  to  go  into  debt. 
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Minutes  of  meeting  of  the  Board  of  Directors,  San 

Diego  Association,  December  2nd,   1920. 

"President  Bischoff  called  Director  Sibert  to  the 
chair,  and  upon  taking  the  floor  made  the  follow- 
ing motion,  which  was  seconded  by  Director  Rog- 
ers, that  it  is  the  sense  of  the  Board  of  Directors 
that  during  the  month  of  December,  Mr.  Max 
Gautman  be  continued  as  a  tenant  in  the  Fifth 
Street  store,  upon  condition  that  the  section  of 
the  store  now  occupied  by  him  be  kept  in  a  more 
presentable  condition  than  has  existed  during  the 
past  three  months  and  if  at  the  end  of  this  period 
no  improvement  is  noticed  that  he  be  notified  on 
December  31st  to  vacate.  Motion  carried. 
"Moved  by  Director  Sibert,  seconded  by  Director 
Rogers:  That  Director  Barnes  be  delegated  to 
repair  and  adjust  the  doors  of  the  Broadway 
store.     Motion  carried. 

"The  Board  of  Directors  now  being  in  executive 
session  the  chair  called  for  the  reading  of  T.  J. 
Golden's  letter  requesting  refund  of  the  $25.00 
paid  by  him  on  loan  capital  and  stating  that  he 
was  in  need  of  every  cent  of  money  which  he 
could  raise;  owing  to  his  wife'.«  continued  sick- 
ness and  the  expense  attendant  upon  a  second 
surgical  operation  necessary  to  her  recovery. 
Moved  by  Director  Rogers,  seconded  by  Director 
Sibert  that  the  $25.00  paid  by  T.  J.  Golden  on 
loan  capital  be  refunded  to  him  and  the  secretary 
be  instructed  to  so  notify  the  central  office.  Mo- 
tion carried." 
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TESTIMONY  OF  MONOTT  ROMAINE  for  peti- 
tioners. 

MONOTT  ROMAINE,  a  witness  produced  on  be- 
half of  Petitioners,  being  first  duly  cautioned  and  sol- 
emnly sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  as  follows: 

I  am  Trustee  of  the  local  Carpenter's  Union  in  San 
Diego.  The  San  Diego  Co-Operative  Association 
asked  the  Carpenters'  Union  for  a  loan  of  money  to 
put  into  the  Co-Operative  stores  as  loan  capital.  They 
asked  for  $1,000.00  for  one  year,  to  draw  5%  interest, 
and  another  request  for  a  permanent  loan.  The  re- 
quest was  made  by  Mr.  Johnson,  the  local  organizer. 
I  was  not  the  Trustee  when  he  made  the  application. 
I  went  into  oflfice  right  after  that.  The  money  was 
paid  over:  $1,000.00  was  paid  back,  that  was  loaned 
for  one  year.  The  money  was  paid  back  in  weekly 
installments  of  $100.00  by  Mr.  Huggins.  I  believe 
Mr.  Bischoif  brought  some  over  at  times  to  the  finan- 
cial secretary  himself.  I  believe  the  permanent  loan 
was  in  the  shape  of  loan  capital  to  the  Pacific  Co- 
Operative  League.  Later  this  $1,000.00  of  loan  capi- 
tal was  changed  into  stock  in  the  Pacific  Co-Operative 
League  Stores.  The  Carpenters*  Union  has  no  loan 
capital  certificates  now.  The  Carpenters'  Union  loaned 
$1,000  more  and  received  what  were  called  "Baby 
Bonds",  in  denominations  of  $5.00,  $10.00  and  $20.00. 
This  made  $2,000.00  which  was  turned  into  stock  in 
the  Pacific  Co-Operative  Leagiie  Stores,  Inc. 
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TESTIMONY  OF  CARL  O.  RETSLOFF  for  peti- 
tioners. 

CARL  O.  RETSLOFF,  a  witness  produced  on  be- 
half of  petitioners,  being  first  duly  cautioned  and  sol- 
emnly sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  as  follows: 

I  am  Secretary  of  the  Wholesalers  Board  of  Trade 
and  Credit  Men's  Association  of  San  Diego.  I  have 
in  my  possession  some  correspondence  with  reference 
to  collections  and  credit  information  on  the  Pacific 
Co-Operative  League.  I  undertook  to  obtain  credit 
information  with  regard  to  the  Pacific  Co-Operative 
League  at  the  request  of  San  Diego  creditors.  Among 
them  were  the  Southwestern  Grocery  Co.,  Klauber- 
Wangenheim  Company,  Simon  Levi  Company,  Well- 
man  Peck  Company,  Nason  Company  and  Doyle  Barnes 
Company.  I  communicated  with  Mr.  Huggins  and 
asked  him  to  give  me  a  financial  statement.  I  received 
a  letter  from  Mr.  Huggins  which  reads  as  follows: 
"Wholesaler  Board  of  Trade  and  Credit  Associa- 
tion, San  Diego. 
Gentlemen : 

Your   communication    received    to   fill,    and   have 
mailed  it  to  our  office  in  San  Francisco  as  we  have 
sent  all  inventory  matter  there.     Have  asked  them 
to  mail  information  to  your  office. 
Yours   very  truly, 

Walter  Huggins,  Manager." 
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My  recollection  is  that  I  made  a  copy  of  Mr.  Hug- 
gins'  letter  and  sent  it  out  with  credit  information.  I 
received  a  reply  from  the  Pacific  Co-operative  League 
in  San  Francisco. 

TESTIMONY  OF  A.  A.  JOHNSON  for  Respon- 
dent. 

A.  A.  JOHNSON,  a  witness  produced  on  behalf  of 
Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

My  name  is  A.  A.  Johnson.  I  reside  in  Oakland, 
California.  I  am  now  an  organizer  of  the  California 
Water  &  Power  Company  of  the  State  of  California, 
acting  for  Walter  Spreckels. 

I  was  at  one  time  employed  by  the  Pacific  Co- 
operative League,  and  in  the  course  of  that  em^^loy- 
ment  I  came  to  San  Diego.  I  was  there  from  Feb- 
ru  7th,  1920,  to  September  18th,  1920  and  from  Jan- 
uary 9th,  1921  to  March  19th,  1921.  I  was  an  or- 
ganizer for  the  Pacific  Co-Operative  League.  My 
duties  were  to  solicit  memberships  and  loan  capital 
subscriptions  for  the  League.  I  occasionally  addressed 
meetings  of  prospective  investors  of  loan  capital.  I 
did  not  have  any  specific  conversation  with  Mr.  Pelt- 
cher  with  regard  to  what  was  to  be  done  with  the 
loan  capital  subscriptions,  only  as  one  of  a  group  in 
meetings  I  addressed.  I  made  general  talks  at  meet- 
ings. I  remember  one  in  February,  1920,  at  the  Labor 
Temple  in  San  Diego.     I  stated  at  the  meeting  that 
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loan  capital  subscriptions  were  to  be  invested  in  stores 
by  the  Pacific  Co-Operative  League,  to  be  opened  in 
San  Diego  for  the  benefit  of  the  people  there.  I  stated 
that  the  loan  capital  paid  the  Pacific  Co-Operative 
League  was  for  investment  in  stores  in  San  Diego. 
The  question  as  to  who  should  own  the  stores  was 
not  brought  up.  I  did  not  state  at  any  time  to  Charles 
H.  Peltcher  that  the  San  Diego  Association  would  own 
and  control  the  San  Diego  store.  I  told  them  it  was 
my  understanding  of  the  plan  that  there  was  to  be  a 
chain  of  stores  coming  under  one  head  and  operated 
on  the  Rochdale  plan;  that  every  member  got  interest 
on  the  money  invested  in  the  business  and  got  a  rebate 
on  purchases  according  to  the  amount  his  purchases 
bore  to  the  total  amount  purchased  by  other  members 
in  the  organization.  I  explained  that  the  Pacific  Co- 
Operative  League  had  entire  management  of  the  busi- 
ness and  the  local  Association  had  nothing  to  do  with 
the  business;  that  was  a  strong  argument  for  the 
Co-Operative  League  plan,  that  it  had  a  centralized 
plant  and  business  management  and  that  the  business 
was  managed  by  people  who  understood  the  business, 
and  not  run  by  local  individuals  who  knew  nothing 
about  the  operation  of  a  grocery  business. 

I  did  not  in  the  month  of  February,  1920,  state  to 
Mr.  Eason  that  the  San  Diego  Co-Operative  Associa- 
tion would  own  and  control  the  stores  in  San  Diego. 
I  had  a  great  many  conversations  with  Mr.  Eason  dur- 
ing the  month  of  February. 

All  the  money  that  I  collected  for  loan  capital  sub- 
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scriptions  was  deposited  in  the  Bank  in  San  Diego  in 
the  name  of  the  Pacific  Co-Operative  League.  I  de- 
posited each  week.  I  did  not  state  at  any  of  these 
meetings  where  this  money  was  to  be  deposited  or  in 
whose  name. 

I  was  in  San  Diego  at  the  time  the  stores  were  pur- 
chased. Mr.  H.  A.  Floaten  negotiated  for  the  pur- 
chase of  the  stores.  Besides  Mr.  Floaten  and  myself 
the  local  Directors  -  Mr.  Bischoff,  Mr.  Eason,  Mr. 
Barnes  and  others  -  had  something  to  do  with  the 
negotiations.  I  had  a  conversation  with  Mr.  W.  S. 
Neal  in  the  Oxford  Hotel,  San  Diego,  some  time 
during  1920,  I  do  not  know  the  month.  I  told  Mr. 
Neal  that  he  was  joining  the  Pacific  Co-Operative 
League  and  making  the  loan  capital  investment  for 
use  in  the  San  Diego  stores.  The  question  as  to  who 
would  own  and  control  the  San  Diego  stores  was  never 
raised  by  Mr.  Neal. 

I  had  a  conversation  with  Mr.  Stanley  M.  Gue  be- 
tween February  and  April,  1920 

I  spoke  at  several  meetings.  I  explained  that  those 
subscribing  for  loan  capital  were  not  stockholders  in 
the  chain  of  stores;  that  there  was  no  stock  in  the 
stores,  but  that  they  were  simply  loaning  money  for 
investment  in  the  stores  and  would  receive  interest  on 
the  money  and  dividends  according  to  purchases;  that 
is  to  say,  from  the  purchases  they  made  in  the  stores 
on  the  basis  of  rebate.  I  kept  no  account  of  the  money 
I  raised.  I  only  deposited  it  in  the  Bank  and  the 
deposit  slip  was  mailed  to  San  Francisco.     I  kept  no 
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track  of  it.  I  think  I  received  subscriptions  for  ap- 
proximately $16,000.00  or  less.  Each  week  I  deposited 
in  the  Securities  Savings  Bank  in  San  Diego  and 
mailed  one  slip  to  the  San  Francisco  office,  and  all 
accounts  were  kept  up  there. 

CROSS  EXAMINATION 


I  very  often  made  these  statements  in  soliciting  sub- 
scriptions for  loan  capital  certificates:  That  the  local 
Board  of  Directors  would  have  no  control  of  the  busi- 
ness whatsoever. 

Sometime  in  the  month  of  May,  1920,  Mr.  Ames 
came  down  to  San  Diego  and  I  took  him  in  my  Frank- 
lin and  drove  around  town  looking  at  possible  sites 
for  stores,  and  we  went  through  the  Consumers  Gro- 
cery Company  and  other  locations,  and  Mr.  Ames  said 
if  he  could  find  nothing  better  he  would  buy  it  if  he 
could  buy  on  the  right  basis.  Later  in  July  Mr. 
Floaten  was  sent  here  to  investigate  the  proposition 
of  the  Consumers  Grocery  Company,  with  a  view  to 
making  report.  He  was  sent  from  the  San  Francisco 
office,  I  believe.  During  the  month  of  August,  I  be- 
lieve the  11th  of  August,  an  agreement  was  drawn 
with  Mr.  Hammond  (owner  of  the  Consumers  Gro- 
cery Co.)  and  the  local  people  here  that  we  purchase 
the  store  subject  to  approval  by  the  League.  Mr. 
Bischoff  and  Mr.  Eason  signed  the  agreement.  Mr. 
Bischoffi,  Mr.  Barnes,  Mr.  Rogers  and  Mr.  Eason  were 
present  at  the  time  the  agreement  was  made  and  en- 
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tered  into.    They  were  Directors  of  the  Local  Associa- 
tion. 

I  made  a  statement  at  the  meeting  at  which  I 
spoke,  that  a  life  co-operative  associate  membership 
in  the  Co-operative  League  was  to  be  given  to  those 
who  subscribed  $10.00.  They  were  also  to  have  the 
privilege  of  purchasing  or  buying  through  the  direct 
order  department  and  a  year's  subscription  to  the 
"Pacific  Co-Operator,"  a  magazine  published  by  the 
League,  and  that  they  would  become  automatically 
members  of  the  local  Association.  There  was  no 
statement  that  this  $10.00  went  to  train  managers  and 
expert  men  to  handle  the  business  in  these  stores.  I 
told  the  people  they  would  get  5%  interest  on  their 
loan  capital  from  the  earnings  of  the  stores  at  San 
Diego.  The  $40.00  represented  by  the  loan  certifi- 
cates was  to  be  an  indeterminate  loan.  It  was  to  be 
returned  on  dissolution  of  the  stores.  I  made  a  report 
on  the  Consumers  Grocery  Company  to  both  the  San 
Francisco  office  and  the  local  representatives  here.  I 
read  the  By-Laws  of  the  Pacific  Co-Operative  League 
before  coming  to  San  Diego.  I  was  familiar  with 
their  contents. 

TESTIMONY  OF  J.  N.  BISCHOFF  for  Respon- 
dent. 

J.  N.  BISCHOFF,  a  witness  produced  on  behalf  of 
Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 
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I  reside  in  San  Diego,  California.  I  have  re- 
sided there  off  and  on  since  1906.  I  am  a  Civil  Engi- 
neer with  the  United  States  Navy  Department.  I 
am  employed  as  General  Foreman  of  Construction  at 
the  Naval  Air  Station  at  North  Island,  and  have  been 
so  employed  since  1919.  I  have  been  with  the  Navy 
Department  for  eighteen  years.  I  know  Mr.  Ames, 
President  and  General  Manager  of  the  Pacific  Co- 
operative League.  I  also  know  A.  A.  Johnson  and 
Mr.  Hadlon.  I  was  elected  as  an  officer  of  the  first 
Co-Operative  Assiciation  which  was  formed  in  San 
Diego. 

As  a  member  of  the  Federal  Employees  Local  No. 
53,  I  was  appointed  a  member  of  a  committee  to  inves- 
tigate the  movement  on  foot  in  San  Diego  to  form  a 
co-operative  association  in  the  latter  part  of  1919  or 
the  early  part  of  1920,  during  the  time  Mr.  Hadlon 
was  here  and  before  Mr.  Johnson  arrived.  I  went 
down  to  the  Labor  Temple  and  saw  Mr.  Hadlon  and 
asked  him  to  give  me  such  information  as  he  had  in 
his  possession  relative  to  the  organization  which  was  in 
process  of  formation,  asking  him  some  pointed  ques- 
tions relative  to  this  organization,  so  that  I  could 
make  a  definite  and  intelligent  report  to  my  organiza- 
tion. I  asked  him  if  it  was  to  be  a  group  of  indi- 
viduals, a  local  organization  not  in  any  sense  affiliated 
with  any  movement,  or  if  it  was  to  be  broader  in  scope. 
Mr.  Hadlon  replied  that  it  was  a  movement,  that  it 
was  a  part  of  the  Pacific  Co-Operative  League,  which 
organization  had  a  number  of  branches  or  stores  scat- 
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tered  throughout  the  western  part  of  the  United 
States.  Mr.  Hadlon  told  me  he  was  not  a  represen- 
tative of  that  organization.  He  did  not  have  a  copy 
of  the  Constitution  or  By-Laws  of  that  Association. 
I  made  a  report  to  my  organization  and  later  attended 
several  meetings  of  that  organization,  which  was  then 
in  process  of  formation,  in  the  Labor  Temple.  Mr. 
Johnson  spoke  at  a  meeting  in  the  early  part  of  1920 
at  the  Labor  Temple.  Mr.  Peltcher  was  there,  but  I 
do  not  know  whether  Mr.  Eason,  Mr.  Neal,  Mr.  Gue, 
Mrs.  Gleason  or  Mr.  Mays  or  Mr.  Romaine  were 
there. 

Mr.  Johnson  said  the  Pacific  Co-Operative  League 
was  an  incorporated  body,  incorporated  under  the 
corporate  laws  of  the  State  of  California:  that  it  had 
a  number  of  branches  throughout  the  Western  part 
of  the  United  States  and  went  on  to  state  that  he 
was  their  representative  and  was  accepting  applica- 
tions for  membership  in  the  Pacific  Co-Operative 
League  on  the  basis  of  $50.00  per  member,  $10.00  of 
which  would  be  for  a  life  associate  membership  in 
the  League  and  $40.00  for  loan  capital.  He  told  us 
the  loan  was  to  be  used  by  the  Pacific  Co-Operative 
League  in  the  purchase  of  stores  in  San  Diego.  Prob- 
ably a  month  later  Mr.  Johnson  stated  that  in  the 
future  25%  of  the  loan  capital  would  be  aside  for 
the  purpose  of  a  wholesale  store  to  be  established, 
presumably  in  Los  Angeles.  Mr.  Johnson  did  not 
make  any  specific  statement  to  me  as  to  the  owner- 
ship of  the  stores. 


San  Diego   Co-Operative  Association.         113 

(Testimony  of  J.  N.  Bischoff.) 

The  money  collected  was  deposited  in  the  Bank  to 
the  credit  of  the  Pacific  Co-Operative  League,  who 
drew  on  it  as  necessity  arose.  Mr.  Johnson  said  that 
this  money  was  to  be  repaid  to  the  individuals  only 
on  certain  conditions,  which  are  defined  in  the  Con- 
stitution of  the  League.  All  subscriptions  to  loan 
capital  were  made  as  individuals. 

I  attended  a  meeting  on  or  about  the  31st  of  Decem- 
ber, 1919,  at  which  Mr.  Ames  spoke.  Mr.  Ames 
spoke  of  the  co-operative  movement  in  England,  and 
the  methods  of  the  Pacific  Co-operative  League.  Mr. 
Ames  said,  to  the  best  of  my  recollection,  that  the 
subscriptions  of  the  individual  members  were  on  the 
basis  of  $10.00  for  life  associate  membership  and 
$40.00  loan  capital,  saying  that  had  been  decided  on 
in  San  Diego;  that  at  some  stores  the  loan  amount 
had  been  less  and  it  had  been  found  that  less  than 
$40.00  was  not  sufficient  for  operation  of  the  business. 
Mr.  Ames  made  several  visits  to  San  Diego  during 
the  period  of  organization.  He  stated  that  the  stores 
were  to  be  operated  from  a  central  office,  as  it  was 
termed.  They  would  furnish  the  necessary  managers, 
necessary  bookkeeping  systems,  necessary  auditors; 
that  the  accounts  of  the  individual  stores  were  to  be 
kept  at  the  central  office;  that  the  business  was  to  be 
done  at  the  central  office  through  the  local  manager, 
and  the  local  manager  to  make  payments  as  authorized 
through  the  central  office. 

All  the  money  collected  in  San  Diego  was  paid  to 
the  representative  of  the  League,  Mr.  A.  A.  Johnson, 
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and  deposited  in  the  Bank.  To  my  knowledge,  none 
of  the  money  was  deposited  to  the  credit  of  the  San 
Diego  Co-Operative  Association. 

The  election  of  the  Board  of  Directors  of  the  San 
Diego  Co-Operative  League  was  in  June,  1920,  I  be- 
lieve. Walter  Barnes,  Grant  M.  Webster,  Mrs,  Nora 
White  Simpson,  Rev.  Bard,  John  S.  Seibert,  Charles  J. 
Eason  and  myself  were  the  members  of  the  Board  of 
Directors.  Mr.  Ames  came  down  to  San  Diego  the 
early  part  of  1920,  around  April  or  May,  for  the  pur- 
pose of  looking  over  the  ground  relative  to  establish- 
ing a  store  or  stores  in  San  Diego.  The  Board  of 
Directors  of  the  local  organization  and  Mr.  Johnson, 
a  representative  of  the  Pacific  Co-Operative  League, 
opened  negotiations  for  the  purchase  of  these  three 
stores  from  the  Consumers  Grocery  Company.  There 
were  present  when  the  contract  was  signed,  Justin  H. 
Hammond,  A.  A.  Johnson,  Grant  M.  Webster,  Eason, 
Barnes,  Rogers,  Mr.  Kinard  and  myself.  Mr.  Kinard 
was  at  that  time  an  employe  of  the  Consumers  Gro- 
cery Company  and  a  part  owner  of  that  establishment. 
The  agreement  is  made  out  in  the  name  of  the  San 
Diego  Co-Operative  Association  and  at  the  bottom  of 
it  there  appears  a  clause  -  "subject  to  the  approval  of 
the  Pacific  Co-Operative  League."  Mr.  Hammond 
asked  us  if  we  had  full  power  to  execute  the  contract. 
Mr.  Johnson  and  myself  stated  that  it  must  have  the 
approval  of  the  Pacific  Co-Operative  League  before 
it  was  of  any  effect.  Mr.  Justin  Hammond  asked 
members  of  the  Board  of  Directors  if  they  had  full 
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power  to  execute  an  instrument  of  this  kind,  and  the 
reply  was  made  by  Mr.  A.  A.  Johnson  and  myself  that 
the  agreement  must  have  the  approval  of  the  Pacific 
Co-Operative  League  before  it  was  of  any  effect. 

After  the  agreement  was  signed,  it  was  forwarded 
to  the  Pacific  Co-Operative  League  at  its  headquarters 
in  San  Francisco.  The  Pacific  Co-Operative  League 
affirmed  the  contract  by  telegram.  A  draft  for 
$1,000.00  was  drawn  on  the  Pacific  Co-Operative 
League  by  myself  as  President  of  the  local  organiza- 
tion and  by  Mr.  Eason  as  Secretary,  and  the  draft 
was  honored.  After  that  Mr.  Harry  Floaten,  who 
was  the  District  Manager  of  the  Pacific  Co-Operative 
League,  came  down  here.  To  my  knowledge  the 
San  Diego  Co-Operative  Association  never  had  the 
stores  insured  in  its  name;  neither  did  the  San  Diego 
Co-Operative  Association  pay  any  taxes  on  these 
stores. 

Mr.  Harry  Floaten  was  in  charge  of  the  stores.  He 
was  not  employed  by  the  Board  of  Directors  of  the 
San  Diego  Co-Operative  Association,  to  my  knowl- 
edge. The  Board  of  Directors  did  not  at  that  time 
nor  at  any  other  time  g:ive  to  Mr.  Harry  Floaten 
any  orders  with  regard  to  the  management  of  the 
stores.  There  was  a  discussion  in  the  Board  of  Direc- 
tors of  the  local  Association  while  Mr.  Floaten  was  in 
San  Diego  as  to  whether  or  not  the  local  Board  of 
Directors  of  the  San  Diego  Association  had  the  right 
to  give  orders  to  the  Manager  of  the  Store.  There 
were  present   Mr.   Harry   Floaten,   Mr.    Kinard,    Mr. 
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Barnes,  Mr.  Rogers  and  myself.  The  conversations 
took  place  in  the  office  of  the  Market  Street  store 
about  October,  1920,  There  was  a  discussion  as  to 
whether  or  not  the  local  Board  had  any  jurisdiction 
over  the  store.  The  question  was  brought  up  by  Mr. 
Barnes.  Mr.  Barnes  asked  if  there  were  to  be  any 
directions  given  to  the  management  of  the  store  by 
the  Board.  I  made  the  statement  at  that  time  that 
he  looked  at  it  from  this  angle,  when  he  went  on  the 
job  as  boss,  he  expected  to  have  the  authority  to  hire 
and  fire  any  men  employed  on  that  job,  and  I  was 
willing  to  give  the  same  right  to  any  Manager  em- 
ployed for  the  purpose  of  operating  these  stores.  The 
question  was  not  raised  as  to  whether  the  authority 
over  Mr.  Floaten  came  from  San  Francisco  or  the 
Local  Board.  Mr,  Floaten  was  here  two  or  three 
months.  Mr.  Floaten  said  that  the  Local  Board  of 
Directors  had  no  authority.  Mr.  F.  S.  Kinard  became 
Manager  after  Mr.  Floaten.  Neither  the  Local  Board 
of  Directors  nor  any  member  thereof,  nor  any  official 
or  officers  of  the  San  Diego  Association  had  the 
right  to  check  against  the  funds  of  the  Pacific  Co- 
operative League  or  the  Pacific  Co-Ooerative  League, 
San  Diego  Branch. 

The  only  time  that  the  Local  Board  of  Directors 
gave  any  instructions  to  the  Local  Manager  to  pay 
any  bills  was  once  when  they  directed  him  to  pay  for 
painting  signs  on  the  front  of  the  three  stores.  The 
Board  authorized  the  payment  of  some  minor  bills  for 
the  holding  of  educational  meetings  and  social  enter- 
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tainments.  The  Pacific  Co-Operative  League,  San 
Diego  Branch,  had  approximately  530  members,  not 
all  of  them  were  fully  paid  up.  About  July,  1921,  I 
received  information  as  to  the  formation  of  the  Pacific 
Co-Operative  League  Stores,  a  corporation.  The  plan 
was  to  convert  the  loan  capital  certificates  into  stock 
in  the  Pacific  Co-Operative  Stores,  Inc.  The  Pacific 
Co-Operative  League  sold  the  stores  to  the  Pacific 
Co-Operative  League  Stores,  Inc.  To  my  knowledge 
275  members  of  the  San  Diego  Co-Operative  Associa- 
tion, or  Pacific  Co-Operative  League,  San  Diego 
Branch,  converted  their  loan  capital  certificates  into 
stock  in  the  Pacific  Co-Operative  League  Stores,  Inc. 
Most  of  them  received  certificates  of  stock.  The 
loan  capital  was  to  be  used  by  the  Pacific  Co-Operative 
League  for  organizing  a  store  or  stores  in  San  Diego. 
I  do  not  know  how  much  money  was  raised  on  the 
loan  capital  certificates. 

TESTIMONY  OF  WALTER  BARNES  for  Re- 
spondent. 

WALTER  BARNES,  a  witness  produced  on  behalf 
of  Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

I  am  a  carpenter  and  reside  in  San  Diego.  I  was 
temporary  Secretary  of  the  San  Diego  Consumers 
Association.  I  was  also  on  the  Board  of  Directors 
of  the  San  Diego  Co-Operative  League.  There  were 
apparently   four  different  names -the   San   Diego  Co- 
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Operative  Consumers  Association,  the  San  Diego  Co- 
operative League,  the  Pacific  Co-Operative  League-San 
Diego  Branch,  and  the  San  Diego  Co-Operative  Asso- 
ciation, and  I  was  a  member  of  the  Board  of  Directors 
of  all  of  the  organizations  excepting  the  first  tempo- 
rary organization. 

I  know  Mr.  Hadlon,  Mr.  Johnson  and  Mr.  Ames. 
I  was  present  at  a  meeting  at  which  Mr.  Hadlon  spoke 
1  do  not  remember  the  date,  but  in  the  fall  of  1919. 
Me  talkf^d  in  a  general  way  about  the  benefits  to  he 
derived  from  organizing  a  co-operative  store.  He 
brought  out  the  fact  that  the  object  of  the  Pacific 
Co-Operative  League  was  that  $10.00  was  to  be  set 
aside  for  membership  in  the  League  and  $40.00  was 
for  loan  capital.  I  think  Mr.  Hadlon  did  not  make 
any  statement  so  far  as  the  ownership  of  the  stores 
was  concerned.  Mr.  Hadlon  stated  that  he  was  here 
in  the  capacity,  I  think  of  an  educational  or  advisory 
or  propaganda  capacity,  and  if  later  on  we  so  desired, 
a  representative  would  be  sent;  that  he  was  not  here 
as  District  Manager  or  Organizer;  that  later  a  man 
would  come  down  for  that  particular  work.  Later  on 
Mr.  Johnson  came.  He  talked  at  a  meeting  in  the 
Labor  Temple;  I  do  not  know  whether  Mr.  Neal  or 
Mrs.  Gleason  were  there.  Mr,  Johnson  said  the  loan 
capital  was  to  be  handled  by  the  Pacific  Co-Operative 
League  in  the  purchase  of  stores  in  San  Diego.  The 
money  was  to  be  deposited  in  the  Bank  to  the  credit 
of  the  Pacific  Co-Operative  League  and  they  were  to 
use  it  to  open  stores  in  San  Diego.     I  did  not  hear 


San  Diego   Co-Operative  Association.         119 

(Testimony  of  Walter  Barnes.) 

Mr.  Johnson  make  any  statement  to  the  effect  that 
the  stores  would  be  owned  and  controlled  by  the  per- 
sons who  subscribed  the  loan  capital. 

I  heard  Mr.  Ames  speak  in  San  Diego.  I  never 
heard  him  make  a  statement  that  the  stores  in  San 
Diego  would  be  owned  by  the  people  who  subscribed 
the  loan  capital  certificates.  He  stated  that  the  pro- 
cedure would  be  that  the  money  would  be  loaned  to 
the  Pacific  Co-Operative  League,  the  $40.00  at  the  rate 
of  5%,  I  believe  that  was  the  rate  he  said,  and  I 
am  judging  this  from  what  we  had  been  discussing. 
Before  the  $50.00  was  decided  upon,  we  had  been 
talking  about  a  branch,  but  he  said  it  would  be  pro 
rated,  and  $10.00  would  be  for  a  life  membership 
and  the  balance  for  loan  capital  in  the  League  for 
the  purpose  of  purchasing  stores  at  various  places,  and 
the  same  plan  would  be  adopted  here  in  case  the  group 
decided  to  affiliate.  He  stated  the  Manager  would  be 
furnished  under  bond  and  every  clerk  hired  under 
bond  and  paid  by  the  League. 

I  was  present  when  the  contract  for  the  purchase 
of  the  stores  was  signed  by  the  President  and  Secre- 
tary. I  did  not  sign  it  myself.  A  discussion  came 
up  at  that  time  by  Mr.  Hammond,  or  Mr.  Johnson  or 
Mr.  Kinard,  or  some  of  the  three.  Mr.  Hammond 
wanted  to  know  if  the  local  Board  of  Directors  had 
authority  to  conduct  negotiations  and  stated  it  would 
have  to  go  through  proper  channels  so  far  as  the 
League  was  concerned;  that  it  would  have  to  go  before 
the  League  in  San  Francisco.     I  did  not  have  any- 
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thing  to  do  with  the  purchase  of  the  property  after 

that. 

I  acted  on  the  Board  of  Directors.  After  the  agree- 
ment to  purchase  was  signed  the  Board  of  Directors 
had  a  discussion  with  Mr.  Hammond  with  reference 
to  price  and  cash  payment.  I  think  Mr.  Hammond 
himself  said  that  a  certain  stipulated  payment  should 
be  made  and  the  balance  out  of  the  proceeds  of  the 
first  sales.  The  Board  of  Directors  did  not  have 
anything  to  do  with  the  purchase,  to  my  knowledge, 
after  Mr.  Floaten  came  down  here.  The  Board  of 
Directors  did  not  give  any  instructions  or  directions 
with  regard  to  management  of  the  stores.  They  did 
not  pay  the  Manager's  salary;  he  was  not  bonded  to 
them;  the  property  was  not  insured  in  the  name  of 
the  San  Diego  Co-Operative  Association;  the  San 
Diego  Co-Operative  Association  did  not  hire  any  of 
the  clerks.  Mr.  Hadlon  and  Mr.  Johnson  both  stated 
if  the  money  was  loaned,  it  would  be  drawing  S% 
interest,- 

CROSS  EXAMINATION 

Mr.  Barnes  stated  that  he  never  heard  Mr.  Johnson 
state  when  he  addressed  the  meeting  at  the  Labor  Tem- 
ple, that  the  Pacific  Co-Operative  League  would  own 
the  stores  after  they  were  purchased  with  money 
subscribed  by  San  Diego  residents.  He  also  said  that 
he  did  not  hear  Mr.  Ames  state  that  the  Pacific  Co- 
Operative  League  would  own  the  store  purchased 
with  the  money  subscribed  by  San  Diego  people,  when 
he  addressed  the  meeting  referred  to  in  Mr.   Barnes 
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testimony  on  direct  examination.  I  understood  that  a 
wholesale  grocery  was  to  be  organized,  but  that  it  was 
not  already  in  existence. 

The  Board  of  Directors  met  about  every  week  in 
1920,  with  possibly  an  extra  meeting  in  between.  The 
membership  met  about  once  a  month.  Later  on  we 
changed  it  to  every  two  weeks. 

TESTIMONY  OF  JOHN  S.  SEIBERT  for  Re- 
spondent 

JOHN  S.  SEIBERT,  a  witness  produced  on  behalf 
of  Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

My  name  is  John  S.  Seibert.  I  am  an  architect 
and  civil  engineer.  I  have  resided  in  San  Diego  for 
eleven  or  twelve  years. 

I  know  Mr.  Hadlon,  Mr.  A.  A.  Johnson  and  Mr. 
Ames.  I  was  present  at  meetings  in  December,  1919, 
at  the  Labor  Temple.  I  do  not  remember  who  was 
there  - 1  think  Mr.  Barnes  and  Mrs.  Gleason  were 
there.  Mr.  Hadlon  stated  that  the  movement  was 
on  foot  to  open  co-operative  stores  in  San  Diego, 
the  membership  fee  in  which,  or  rather  the  fee  to  be 
paid  to  entitle  one  to  membership,  was  $50.00,  $10.00 
of  which  would  be  a  life  associate  membership  with 
the  Pacific  Co-Operative  League,  and  the  remaining 
$40.00,  a  certain  percentage,  I  believe  25%,  was  to  be 
set  aside  for  establishing  a  wholesale  store,  and  the 
balance  to  be  used  under  the  guidance  of  the  Pacific 
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Co-Operative  League  to  open  a  store  in  San  Diego. 
He  pointed  out  that  5%  interest  was  to  be  paid  on 
the  $40.00,  and  that  whatever  savings  were  made  in 
the  course  of  a  year  or  six  months,  as  might  be  agreed 
upon,  would  be  returned  in  the  form  of  rebate  to  the 
individual  members. 

Mr.  Hadlon  did  not  state  that  the  stores  to  be 
opened  in  San  Diego  would  be  owned  or  controlled  by 
the  people  who  subscribed  the  loan  capital.  He 
pointed  out  the  fact  that  the  Pacific  Co-Operative 
League  owned  and  operated  stores  along  the  Pacific 
Coast  and  had  been  in  business  since  1913,  and  had 
never  had  a  failure. 

Mr.  Johnson  spoke  at  several  meetings.  He  stated 
he  was  now  ready  to  receive  subscriptions  for  loan 
capital,  as  loan  capital  stock  to  the  Pacific  Co-Opera- 
tive League;  that  he  had  been  sent  to  San  Diego  as 
Organizer  and  that  money  so  contributed  or  loaned 
would  be  used  to  open  a  store  in  San  Diego  under  the 
supervision  of  the  Pacific  Co-Operative  League.  He 
told  us  that  the  Manager  was  to  be  appointed  and 
would  be  in  the  employ  of  the  Pacific  Co-Operative 
League,  a  skilled  man  in  that  particular  business,  who 
would  have  to  make  a  daily  report  to  the  Home  Oflfice, 
and  that  if  at  any  time  his  report  showed  that  the 
business  was  not  on  a  paying  basis,  it  would  be  the 
policy  of  the  Pacific  Co-Operative  League  to  close 
that  particular  store.  We  were  to  receive  5%  on 
the  loan  capital,  and  $10.00  would  be  associate  life 
membership,  and  that  withdrawal  of  the  loan  capital 
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could  be  had  only  from  a  reserve  fund  if  there  was 
one,  of  the  local  association,  upon  the  approval  of  the 
Board  of  Directors  of  the  central  board.  He  said  a 
certain  amount  would  be  set  aside  for  the  establish- 
ment of  a  wholesale  store.  Mr.  Johnson  did  not  state 
in  my  presence,  that  the  stores  would  be  owned  or 
controlled  by  the  subscribers   to  loan  capital. 

I  was  one  of  the  Directors  of  the  San  Diego  Branch 
of  the  Pacific  Co-Operative  League.  I  went  on  after 
the  deal  for  the  purchase  of  the  stores  was  made.  I 
had  nothing  to  do  with  the  deal  for  the  purchase  of 
the  stores.  The  Board  of  Directors  of  the  Local 
Association  did  not  employ  nor  pay  the  Manager. 
They  did  not  insure  the  property.  They  did  not 
pay  any  taxes.  They  exercised  only  an  advisory  con- 
trol over  the  Manager.  By  that,  I  mean  we  advised 
with  him  when  he  made  reports  as  to  the  policy,  such 
as  advertising,  painting  of  store  front  and  of  the  store 
itself.  We  did  not  employ  any  of  the  help  in  the 
store,  nor  have  anything  to  do  with  the  business  of 
selling  goods  in  the  store.  We  did  not  have  a  right 
to  check  against  the  account.  The  bank  account  was 
not  in  our  name.  The  Manager  of  the  store  made 
monthly  reports  to  the  Local  Board  of  Directors. 
While  I  was  director,  one  dividend  or  rebate  was 
paid  on  purchases.  The  Local  Board  took  the  report 
issued  by  the  Manager  and  divided  the  amount  that 
was  left  after  all  expenses  had  been  paid,  or  the 
profits,  and  divided  it  into  three  equal  parts,  as  I  re- 
merber-  -educational,  reserve  fund  and  rebate.     Out  of 
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this  rebate  fund  we  estimated  or  figured  out  how 
much  each  persons  return  would  be  in  accordance 
with  the  amount  of  purchases  he  or  she  had  made,  and 
a  certain  percentage  on  purchases,  4%  as  I  remember 
it.  This  was  out  of  the  profits  of  the  first  four 
months  from  the  San  Diego  stores.  The  Hst  was 
prepared  and  sent  to  the  San  Francisco  office  without 
recommendation  that  it  be  paid.  We  got  the  figures 
from  the  Local  Manager. 

CROSS  EXAMINATION 
Mr.  Johnson  did  not  state  that  the  Pacific  Co-Opera- 
tive  League  would  own  stores  purchased  with  money 
subscribed  by  the  San  Diego  people.  I  do  not  remem- 
ber his  using  the  word  ''own"  at  all  in  that  connec- 
tion. He  said  control.  I  attended  a  meeting  ad- 
dressed by  Mr.  Ames.  I  do  not  remember  his  stating 
that  the  stores  would  be  owned  by  the  Pacific  Co- 
operative League.  Mr.  Johnson  stated  that  the  bene- 
fits to  be  derived  by  joining  the  Pacific  Co-Operative 
League  were  that  it  would  bring  the  producer  and  con- 
sumer closer  together  and  reduce  the  cost  of  living: 
that  they  would  furnish  expert  Managers  for  the  store ; 
that  they  would  audit  the  books  of  the  store.  He 
stated  that  the  funds  were  supposed  to  be  kept  in  the 
hands  of  the  Pacific  Co-Operative  League;  that  the 
receipts  of  the  store  were  supposed  to  be  sent  to  the 
San  Francisco  office  and  the  bills  of  the  store  to  be 
paid  up  there  through  the  Pacific  Co-Operative  League. 
I  never  heard  him  use  the  word  ''Trustee"  He  stated 
that  they  would  operate  the  stores  for  the  benefit  of 


San  Diego   Co-Operative  Association.         125 

(Testimony   of  H.   C.    Israel.) 

the  subscribers.  The  Manager  made  monthly  reports 
to  the  Local  Board  of  Directors.  As  one  of  the  Direc- 
tors of  the  local  association  I  took  part  in  determining- 
the  amount  of  dividend  that  was  paid  to  the  members. 

TESTIMONY  OF  H.  C.  ISRAEL  for  Respondent. 

H.  C.  ISRAEL,  a  witness  produced  on  behalf  of 
Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows : 

I  discussed  with  Mr.  Johnson  who  would  control 
the  local  store.  He  told  me  it  would  be  controlled 
by  the  Pacific  Co-Operative  League.  I  am  a  sub- 
scriber to  loan  capital  certificates,  I  was  present  at 
two  or  three  meetings  addressed  by  Mr.  Johnson.  Mr. 
Johnson  did  not  say  what  was  to  be  done  with  loan 
capital  at  any  of  the  meetings.  I  was  with  Mr. 
Johnson  on  two  or  three  evenings  getting  new  mem- 
bers. I  live  at  Coronado  and  am  well  acquainted  over 
there. 

CROSS  EXAMINATION 
I  subscribed  my  loan  capital  prior  to  the  representa- 
tions of  Mr.  Johnson  with  reference  to  ownership, 
after  my  conversation  with  Mr.  Johnson  in  regard  to 
ownership,  I  interviewed  prospective  members.  I 
stated  very  definitely  to  these  prospects  that  the 
stores  would  be  owned  and  operated  by  the  Pacific 
Co-Operative  League.  I  cannot  recall  all  of  the  per- 
sons that  I  interviewed.  I  interviewed  one  man,  a 
Mr.  Sexton  in  San  Diego,  I  do  not  know  his  initials. 
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He  lives  on  E  Street  between  7th  and  8th  in  Coronado. 
I  cannot  recall  any  other  prospects  that  I  interviewed, 
by  name  right  now.  I  do  not  think  I  know  Mrs.  H.  A. 
Swan  in  Coronado.  I  am  not  acquainted  with  Thomas 
C.  Young  in  Coronado.  The  name  of  R.  A.  Schultz  is 
familiar,  but  I  do  not  recall  the  initials.  I  do  not 
know  of  a  single  person  that  I  interviewed  who  later 
became  a  member  of  the  association. 

TESTIMONY  OF  NORA  WHITE  SIMPSON  for 
Respondent. 

NORA  WHITE  SIMPSON,  a  witness  produced  on 
behalf  of  Respondent,  being  first  duly  cautioned  and 
solemnly  sworn  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows: 

My  name  is  Nora  White  Simpson.  I  am  a  sub- 
scriber of  one  of  the  loan  capital  certificates  of  the 
Pacific  Co-Operative  League.  I  know  Mr.  Hadlon 
and  Mr.  A.  A.  Johnson  and  Mr.  Ames.  I  was  elected 
on  the  Board  of  Directors  of  the  San  Diego  Co-Opera- 
tive Association  in  June  1920. 

I  attended  a  meeting  one  evening  at  the  Labor  Tem- 
ple at  which  Mr.  Johnson  was  present.  I  think  he 
came  in  late.  He  spoke  on  this  League  proposition. 
I  really  do  not  remember  just  what  he  said.  I  attend- 
ed a  meeting  at  which  Mr.  Ames  spoke,  in  the  theatre 
in  the  east  part  of  town  but  I  got  in  late  and  the 
room  was  full  and  I  had  to  take  a  rear  seat  and  was 
not  able  to  hear  definitely  all  that  was  said. 
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Almost  immediately  after  I  became  a  Director  I 
went  north  with  my  family  on  an  automobile  trip 
and  was  gone  a  number  of  weeks,  and  I  had  really 
supposed  that  my  election  as  an  officer  had  lapsed 
because  of  that  absence,  but  was  afterward  called  I 
think  by  Mr.  Johnson  and  reminded  that  I  should  be 
present  at  the  meeting  of  the  Board  of  Directors. 
The  stores  had  been  purchased  during  my  absence. 
Mr.  Floaten  was  the  first  Manager,  after  that  Mr. 
Kinard  and  after  that  Mr.  Huggins.  The  Board  of 
Directors  did  not,  to  my  knowledge,  assume  any  con- 
trol over  the  Manager  of  the  store.  There  was  a  dis- 
cussion about  this  matter  in  the  Board  of  Directors,  I 
am  unable  to  state  the  date  or  what  particular  meet- 
ing, - 1  think  it  was  early  in  my  career  as  a  Director. 
I  cannot  state  definitely  who  was  present.  I  do  not 
remember  who  made  the  suggestion  that  the  Board 
should  have  control  over  the  Manager.  T  only  remem- 
ber that  it  was  discussed,  and  the  final  conclusion  was 
that  the  Board  of  Directors  had  no  control  over  the 
Manager  at  all.  The  Board  of  Directors  did  not,  to 
my  knowledge,  take  any  part  in  buying  of  merchandise 
or  hire  of  help  or  of  Manager,  or  paying  of  Manager 
or  in  the  payment  of  taxes,  or  of  insurance.  The 
Manager  made  reports  to  the  Local  Board  of  Directors 
of  the  financial  condition  of  the  business.  I  was  pres- 
ent at  all  the  meetings  of  the  Board  of  Directors  except 
cne^. 
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TESTIMONY  OF  H.  A.  FLOATEN  for  Respon- 
dent. 

H.  A.  FLOATEN,  a  witness  produced  on  behalf 
of  Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

My  name  is  H.  A.  Floaten.  I  was  employed  by  the 
Pacific  Co-Operative  League  from  the  fall  of  1919 
up  to  July,  1921.  My  residence  is  #138  North  Ard- 
more  Avenue,  Los  Angeles.  While  employed  by  the 
Pacific  Co-Operative  League  I  was  store  supervisor. 
My  duties  were  to  start  the  stores  when  a  sufficient 
amount  of  money  had  been  raised.  I  was  sent  in  to 
close  the  deal,  or  start  the  store  from  the  beginning 
and  see  that  it  was  running  under  the  plan  of  the 
League — to  start  from  the  beginning,  laying  a  founda- 
tion. 

I  made  a  visit  to  San  Diego  about  the  middle  of 
July,  1920,  under  instructions  from  Mr.  Ames,  Gen- 
eral Manager  of  the  Pacific  Co-Operative  League.  My 
salary   was   paid    from   the   San   Francisco   office. 

When  I  came  to  San  Diego  Mr.  A.  A.  Johnson, 
Mr.  Barnes,  Mr.  Bischoff  and  myself  called  on  Mr. 
Hammond,  who  was  running  the  Consumers  Grocery, 
a  corporation,  and  talked  to  him  about  buying  his 
business.  He  showed  me  the  stores,  how  situated, 
the  amount  of  business  he  was  doing,  like  anyone 
would  in  regular  business  affairs,  just  like  a  buyer  and 
seller    would    do    to    each    other.      I    reported    to    the 
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Pacific   Co-Operative   League   in    San    Francisco   and 

then  I  went  away. 

I  came  back  in  August,  1920,  on  instructions  from 
the  Pacific  Co-Operative  League  in  San  Francisco. 
I  was  told  that  Mr.  Hammond  had  signified  his  in- 
tention to  sell  out  and  had  made  some  agreement  here 
with  parties  on  the  ground,  and  to  go  ahead  and  con- 
summate the  deal.  We  took  an  inventory  and  paid 
him  a  draft.  The  inventory  was  between  $21,000.00 
and  $22,000.00.  I  had  a  conversation  with  Mr.  Ham- 
mond in  regard  to  the  recordation  of  notice  of  sale. 
Notice  of  Sale  was  prepared  by  Mr.  Hammond's  at- 
torney and  recorded.  The  Notice  of  Sale  read  from 
him  to  the  Pacific  Co-Operative  League.  I  drew  a 
draft  for  $12,000.00  on  the  Pacific  Co-Operative 
League  in  San  Francisco  in  favor  cf  the  Consumers 
Grocery  Company.  That  draft  was  paid  by  the  Pa- 
cific Co-Operative  League.  The  draft  was  offered 
in  evidence  as  Respondent's  Exhibit  "9",  and  a  copy 
of  same  is  inserted  herein: 

"PACIFIC   CO-OPERATIVE   LEAGUE,    INC. 

X00562     No.  8551 
236   Commercial   St.,    San   Francisco, 

Sept.   1,  1920. 
PAY  TO  THE  ORDER  OF  Consumer?  Grocery 

Company, 
Twelve  Thousand   Dollars   ($12,000.00) 
Being  Part  Payment     And  Charge  to  Account  of 
on  Stock  of  Mer-    San  Diego  Co-Operative  Stores 
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chandise  and  Fix-  Signed  H,  A.  Floaten 

tures  at  426  Market  St., 

618  5th  St.,  and 

1033  Broadway. 
The  balance  of  the  purchase  price  was  paid  by  tak- 
ing the  daily  receipts.  The  total  purchase  price  was 
$21,616.38.  $5,476.36  was  paid  out  of  the  proceeds 
of  the  store;  that  left  a  balance  of  $3,140.02.  That 
was  paid  by  draft  drawn  on  the  Pacific  Co-Operative 
League  in  San  Francisco,  which  draft  was  paid.  The 
draft  was  introduced  in  evidence  as  Respondent's  Ex- 
hibit **10",  and  is  herein  inserted: 

"PACIFIC   CO-OPERATIVE   LEAGUE,    INC. 

No.  8557. 
236  Commercial  St.,  San  Francisco. 

Sept.  11,  1920. 
PAY   TO  THE   ORDER  OF  Consumers   Groc. 
Company  Thirty   One  Hundred   Forty  &  02/100 
Dollars  ($3140.02) 

Being  AND  CHARGE  TO  ACCOUNT  OF 

payment  for  San  Diego  Branch, 

Settlement  in  full        Signed  H.  A.  Floaten,  Mgr.'' 
Subject  to  any 
Minor  adjustment. 

A  Bill  of  Sale  was  received  from  the  Consumers 
Grocery  Company  in  favor  of  the  Pacific  Co-Operative 
League.  Said  Bill  of  Sale  is  Respondent's  Exhibit  "3", 
and  is  herein  reproduced: 
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"KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  CONSUMERS  GROCERY  CO.  (Inc.) 
426  Market  St.,  the  parties  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  TEN  DOL- 
LARS  of   the    United    States    of    America, 

to  us  in  hand  paid  by  THE  PACIFIC  CO- 
OPERATIVE LEAGUE  (Inc.),  the  parties  of 
the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  does  by  these  presents  grant,  bar- 
gain, sell  and  convey,  unto  the  said  parties  of  the 
second  part,  its  executors,  administrators  and 
assigns.  One  Ford  Delivery  car,  and  the  furni- 
ture and  fixtures  and  grocery  stock  located  in 
stores  at 

426  Market  St. 

620  Fifth  St. 
1033  Broadway. 

(This  Bill  of  Sale  void  in  case  of  failure  of  The 
Pacific  Co-Operative  League  to  pay  draft  drawn 
on  San  Francisco  this  date). 

TO  HAVE  AND  TO  HOLD  the  same  to  the 
said  parties  of  the  second  part,  its  executors, 
administrators  and  assigns  forever.  And  they 
do  for  their  heirs,  executors,  and  administrators, 
covenant  and  agree  to  and  with  the  said  parties 
of  the  second  part,  its  executors,  administrators 
and  assigns,  to  warrant  and  defend  the  sale  of 
said  property,  goods  and  chattels,  hereby  made 
unto  the  said  parties  of  the  second  part,  its 
executors,  administrators  and  assigns,  against  all 
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and   every   person   or  persons   whomsoever,   law- 
fully claiming  or  to  claim  the  same. 

WITNESS  our  hands  and  seal  this  11th  day 

of  Sept.   1920. 

CONSUMERS  GROCERY  CO., 

426  Market   Street, 
Justin  Hammond,  Pres. 
(Reverse  Side) 

BILL  OF  SALE. 

Consumers    Groc.    Co.    to    Pacific    Co-Operative 

League. 
Dated   Sept.    11th,    1920." 

Each  of  us  had  an  equal  number  to  assist  in  taking 
inventory  at  the  time  the  sale  was  made.  Some  of  the 
persons  representing  us  were  Mr.  Eason,  Mr.  Barnes 
and  Mr.  Bischoff.  I  can't  name  all  of  them  but  we 
had  ten  or  eleven  and  Mr.  Hammond  furnished  an 
equal  number  from  his  employees  to  represent  him. 

$2,000.00  was  borrowed  from  a  man  by  the  name 
of  Johnson  to  help  pay  the  price  of  the  store.  The 
money  was  deposited  in  the  bank  in  the  name  of  the 
Pacific  Co-Operative  League,  by  Mr.  Kinard,  the  store 
Manager.  I  made  arrangements  for  the  note  with 
Mr.  A.  A.  Johnson.  After  the  purchase  of  the  stores, 
I  remained  in  charge  for  two  months  at  least.  I  re- 
ported to  the  Pacific  Co-Operative  League  in  San 
Francisco  daily.  I  deposited  the  money  to  the  ac- 
count of  the  Pacific  Co-Operative  League.  It  was 
subject  only  to  the  checks  of  the  officers  of  the  Pa- 
cific Co-Operative  League  in  San  Francisco.  It  was 
not  subject  to  the  check  of  anybody  in  San  Diego. 
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When  I  left  in  October,  1920,  Mr.  Kinard  remained 
in  charge  of  the  store.  I  employed  Mr.  Kinard  to 
start  them.  He  was  paid  his  salary  by  the  Pacific 
Co-Operative  League.  Mr.  Ames  came  down  from 
San  Francisco  and  confirmed  my  appointment  of  Mr. 
Kinard  as  Manager.  The  local  Board  had  nothing 
to  do  with  the  employment  of  Mr.  Kinard.  They 
were  not  consulted.  I  had  no  conversations  with  the 
local  Board  with  regard  to  the  deposit  of  money  or 
in  whose  name  it  was  to  be  deposited.  Some  of 
them  knew  where  it  was  deposited  and  in  whose  name. 

From  October,  1919,  to  July,  1921,  I  opened  stores 
for  the  Pacific  Co-Operative  League  at  Tucson,  Or- 
cutt,  Maricopa,  Taft,  McKittrick,  Bizbee  and  Douglas, 
Arizona,  San  Diego,  and  Las  Vegas,  Nevada.  The 
procedure  in  San  Diego  was  the  same  as  in  all  the 
other  cases.  All  the  money  was  deposited  in  the  name 
of  the  Pacific  Co-Operative  League. 

Q.  You  may  state,  Mr.  Floaten,  whether  or  not 
you  became  a  creditor  on  the  faith  that  the  Pacific 
Co-Operative  League  was  the  owners  of  all  these 
stores,  including  the  three  stores  in  San  Diego? 

MR.  HERTEL:  Objected  to  as  calling  for  con- 
clusion of  witness. 

MASTER:    Objection  sustained. 

MR.  BAILIE:  I  will  ask  that  the  witness  answer 
the   question. 

MASTER:  He  can  answer  it,  but  it  is  disregarded 
as  far  as  I  am  concerned.    The  record  can  show  it. 

A.     Well,  yes. 
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(No  ruling  on  this  was  made  by  District  Court). 

Part  of  my  claims  against  the  Pacific  Co-Operative 
League  was  incurred  after  the  purchase  of  the  San 
Diego   stores. 

CROSS  EXAMINATION 


My  claim  is  in  the  neighborhood  of  $4,000.00  for 
money  loaned  to  the  Pacific  Co-Operative  League.  The 
money  was  loaned  to  use  in  its  merchandising  busi- 
ness. The  first  loan  was  made  while  I  was  in  Tucson 
estabHshing  a  store  in  1919.  At  that  time  I  advanced 
$2,000.00.  The  next  money  I  loaned  was  between 
March  and  June,  1921.  The  money  was  loaned  to 
the  Pacific  Co-Operative  League.  I  have  a  note  of 
the  Pacific  Co-Operative  League  as  security.  I  made 
the  money  myself  that  I  loaned  to  the  League.  I  re- 
ceived a  salary  of  $150.00  per  month  from  the  League. 
I  was  not  paid  regularly.  1  do  not  have  an  inde- 
pendent income. 

Q.  Where  did  you  get  this  money  to  loan  to  the 
League  ? 

A.     I  made  it  myself. 

Q.     Off  the  stores  you  opened? 

A.     I  made  it  out  of  the   stores  I  opened. 

Q.     Did  you? 

A.  Did  I?  How  could  I  make  it  out  of  the  stores 
I   opened? 

I  know  that  the  money  collected  from  the  loan  capi- 
tal subscription  was  not  sufficient  to  buy  the  business. 
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By-Laws    Pacific    Co-Operative    League,     Section     4, 

Article  9, 

**Each   local   branch  upon   being  admitted   into 
the  Pacific  Co-Operative  League  shall  transfer  to 
the   League   the    funds   collected   as   loan   capital 
for    the    establishment    of    its    store,    for    which 
there    shall    be    immediately    issued    membership 
Loan    Capital    Certificates.      The    central    Board 
of  Directors  of  the  Pacific  Co-Operative  League 
which   then   proceeds   to   institute   the   store   and 
shall  provide  equipment  and  stock  for  the  same 
with  the  funds  as  above  provided,  etc." 
The    Pacific    Co-Operative    League     opened    stores 
when  the  demand  came  for  stores.     Sometimes  there 
was   sufficient   money  and   sometimes   not.     That   did 
not  stop  us  from  opening  the  stores.     I  was  present 
at  the  time  the  Notice  of  Sale  was  discussed.     There 
was    just    Mr.    Hammond    and    myself.      Mr.    Ham- 
mond and  I  were  present  when  the  Bill  of  Sale  was 
given.     The  San  Francisco  office  kept  a  record  of  all 
money  that  was  paid  in  by  local  subscribers  and  the 
drafts  drawn  in  payment  of  the  stores  were  charged 
against  that  money.     Every  store  had  its  own  account 
in    the    Accounting    Department.      At    the    time    the 
Notice  of  Sale  and  the  Bill  of  Sale  was  executed,  no 
one  was  present  but  Mr.  Hammond  and  myself. 

I  am  familiar  with  a  Branch  of  the  Pacific  Co- 
Operative  League  that  was  organized  at  Atascadero, 
California.  I  helped  organize  it.  The  Pacific  Co- 
Operative  League  operated  the  Atascadero  stores  They 
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do  not  still  operate.  It  is  still  in  operation.  They 
are  not  operated  by  the  bankrupt  estate  or  estate  in 
bankruptcy,  so  far  as  I  know. 

The  small  sign  on  the  Broadway  store  reading  "This 
store  is  owned  by  500  families,  etc."  was  ordered  and 
contemplated  before  I  left  San  Diego  when  the  store 
was  started.  I  think  it  was  put  on  by  Mr.  Johnson. 
He  had  the  sign  made  and  put  on.  There  was  a 
Labor  Parade  going  and  he  wanted  to  advertise.  The 
sign  was  ordered  with  my  knowledge. 

TESTIMONY   OF   H.   H.   DOBBS   for   Respondent. 

H.  11.  Dobbs,  a  witness  produced  on  behalf  of 
Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  testified  as  follows: 

My  name  is  H.  H.  Dobbs.  I  reside  in  San  Fran- 
cisco.    1  have  resided  in  San  Francisco  for  two  years. 

On  May  15th,  1920,  I  became  assistant  to  the 
President  and  General  Manager  of  the  Pacific  Co- 
operative League.  My  duties  consisted  of  manage- 
ment of  the  office,  organizing  departments  and  the 
field  force,  and  all  matters  in  the  absence  of  the  Gen- 
eral Manager.  I  was  his  representative.  I  was  in 
charge  of  the  accounting  and  bookkeeping  department. 

I  visited  San  Diego  in  May,  1920,  in  company  with 
Mr.  Ames,  Mr.  Sessions  and  Mr.  Brunaker.  Mr. 
Ames  was  President  of  the  League,  Mr.  Sessions  was 
Assistant  Auditor  of  the  League  and  Mr.  Brubaker 
was  Field  Supervisor  of  the  League. 
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I  am  familiar  with  the  fact  that  certain  moneys  came 
into  the  possession  of  the  Pacific  Co-Operative  League 
as  the  result  of  the  payment  of  loan  capital  sub- 
scriptions from  the  people  in  San  Diego.  Mr.  A.  A. 
Johnson  was  doing  the  organizing  work,  soliciting 
memberships  and  receiving  payments  on  same.  He 
made  a  semi-monthly  transmission  report,  showing 
on  such  report  the  name  of  the  party  subscribing,  the 
amount  subscribed,  dividing  the  membership  fee  from 
the  loan  capital  subscription  and  showing  the  actual 
payment  with  its  initial  receipt,  together  with  evi- 
dence of  the  money  collected  or  received  by  him  hav- 
ing been  deposited  in  the  bank  or  sent  to  the  San 
Francisco  office.  This  mail  was  delivered  either  to 
my  desk  or  Mr.  Ames'  desk.  A  copy  of  the  trans- 
mission report  was  retained  by  me  and  the  other  sent 
with  evidence  of  the  remittance  to  the  cashier  and 
auditor,  who  approved  the  sheet,  initialed  it  and  turned 
it  over  to  the  register.  The  register  checked  the 
receipts  of  secondary  payments  against  the  transmis- 
sion reports  and  then  entered  on  what  is  termed  by  us 
a  membership  envelope  the  man's  name,  address  and 
associate  number  as  member  of  the  Pacific  Co-Oper- 
ative League,  entering  in  addition  the  number  of  the 
receipt  issued,  date  of  issue  and  the  amount  paid. 
From  that  he  posted  the  amount  into  the  loan  capital 
ledger,  and  that  was  the  process  of  our  records. 

On  the  control  account  of  the  Pacific  Co-Operative 
League,  the  Pacific  Co-Operative  League  is  charged 
with  the  amount  and  the  loan  capital  stock  ledger  is 
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credited  with  that  as  capital.     Each  group  had  its  ac- 
counts segregated  and  its  stock  ledger  for  convenience 
and    identification    in    posting.      The    money    was    all 
deposited  and  merged  in  one  bank  account.     The  loan 
capital   money   was   divided,   75%    being   loan   capital 
and  25%  for  wholesale  purposes.     We  received  money 
from   the   sale   of   merchandise    through    the   various 
stores,  through  the  direct  order  department,  and  some 
from    purchasers    who    purchased    from    the    Pacific 
Co-Operative  League  merchandise  they  obtained  from 
us.     The  money  from  all  these  different  sources  went 
into  the  one  bank  account.     We  borrowed  money  at 
various  times,  and  that  money  was  put  in  the  same 
bank  account  with  all  the  other  money.     All  the  book 
accounts  were  kept  in  San  Francisco,  236  Commercial 
Street.     The  corporation  books  were  kept  there  and 
all  books  of  all  the  stores  were  kept  in  the  same  place. 
On  September   1st,   1920,  the  total  subscriptions  to 
loan  capital  in  San  Diego  were  $22,070.00.     Of  this 
amount  $13,975.00  was  paid  in  cash,  $3,493.75  was  set 
aside  for  the  wholesale  account,  and  $10,481.25  was  set 
aside  in  the  capital   account.     There  was   a   loan   of 
$2,000.00.     Including  the  loan  and  the  capital,   there 
was  $11,981.25   available   for  the   purchase  of  stores 
at  the  time  they  were  purchased.     The  purchase  price 
of   the   stores   was   $21,616.38.     This   purchase   price 
came  from  San  Diego  subscriptions,  from  the  specific 
loan,    from   loans  made  by   the   Pacific   Co-Operative 
League   for   the  time   being  and    from   sales   for  the 
first    few   days   of   the   month  of   September.     After 
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all  available  cash  had  been  exhausted,  the  balance  of 
the  purchase  price  of  the  stores  came  from  the  gen- 
eral fund  of  the  League.  The  money  to  make  up  the 
deficit  came  from  all  the  sources  from  which  the 
Pacific  Co-Operative  League  could  get  money.  Re- 
ports were  made  to  the  San  Francisco  office  by  the 
Managers  of  the  stores.  Daily  reports  were  sent  in. 
The  Managers  of  the  stores  at  San  Diego  were  em- 
ployed by  the  Pacific  Co-Operative  League.  They 
were  bonded  to  the  Pacific  Co-Operative  League;  their 
authority  came  from  the  central  office  at  San  Fran- 
cisco. They  were  instructed  not  to  take  orders  from 
the  local  Board  of  Directors.  When  the  stores  were 
taken  over,  the  insurance  was  changed  on  them  to  the 
Pacific  Co-Operative  League.  The  policies  of  insur- 
ance bearing  the  following  endorsement: 

"Assignment  of  policy  (actual  sale  and  trans- 
fer of  property).  The  ownership  of  the  prop- 
erty insured  in  the  attached  policy  No.  120289  of 
the  Old  Colony  Insurance  Company  having  actu- 
ally passed  to  Pacific  Co-Operative  League  for 
value  received,  we  hereby  transfer  and  assign 
unto  it  all  our  title  and  interest  in  this  policy. 
This  assignment  is  subject  to  all  the  terms  and 
conditions  therein  mentioned  and  referred  to. 
WITNESS  OUR  HANDS  AND  SEALS  this 
11th  day  of  September,  1920. 
Witness:     Oilman  A.  Gist. 

Consumers  Grocery  Co.,  Inc., 
"  F.   S.   Kinard,  Sec.  &  Treas. 
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Consent  to  Assignment 


The  ownership  of  the  property  insured  in  the 
attached  PoHcy  No.  120289  of  the  Old  Colony 
Insurance  Company  having  actually  passed  to  Pa- 
cific Co-Operative  League,  the  said  Insurance 
Company  hereby  consents  that  the  interest  of 
Consumers  Grocery  Co.,  Inc.,  in  the  said  Policy 
be  assigned  to  Pacific  Co-Operative  League.  This 
consent  being  subject  to  all  the  terms  and  con- 
ditions therein  mentioned  and  referred  to,  and 
being  granted  upon  the  especial  condition  that  the 
said  assignee  shall  be  responsible  and  liable  to 
said  Company  for  all  premiums  now  due,  or  which 
may  hereinafter  become  due  on  said  policy.  This 
consent  is  granted  upon  the  further  condition 
that  the  same  shall  only  be  valid  and  binding  while 
actually  attached  to  said   policy. 

Attached  to  Policy  No.  120189  of  the  Old  Col- 
ony  Insurance    Company,    issued    to    Consumers 
Grocery  Co.,  Inc.,  Agency  at  San  Diego,  Cal. 
Dated,  September  11,  1920. 

Gilman  A.  Gist,  Agent." 
(Respondent's  Exhibit  "16") 
The  Pacific  Co-Operative  League  carried  compen- 
sation insurance  on  the  employes  in  San  Diego  in  its 
name.  The  manager  was  bonded  to  the  Pacific  Co- 
Operative  League.  The  interest  on  the  loan  capital 
subscription  was  charged  to  the  general  interest  ac- 
count. 
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The  term  rebate  or  dividend  as  used  by  the  Pacific 
Co-Operative  League,  is  an  amount  of  profit  made 
from  the  sale  of  merchandise  in  the  store  for  a  given 
period  of  time.  The  determining  of  that  dividend  is 
by  obtaining  the  actual  profits  made  in  the  business 
for  that  given  period  of  time  as  well  as  the  sales  to 
each  individual  member.  They  are  totalled,  ratioed 
and  paid  on  that  basis. 

The  Pacific  Co-Operative  League  has  paid  the  taxes 
on  the  San  Diego  stores  since  they  were  purchased. 
The  money  to  pay  interest  on  the  loan  capital  cer- 
tificates was  paid  out  of  the  general  profits  of  the 
business  and  not  out  of  profits  of  the  local  group. 
CROSS  EXAMINATION 


The  25%  referred  to  as  set  aside  for  wholesale 
purposes  did  not  refer  to  an  established  wholesale 
corporation.  It  was  to  be  used  by  the  League  for 
wholesale  operations.  The  Pacific  Co-Operative 
League  never  borrowed  any  money  specifically  for 
the  San  Diego  stores.  I  did  not  have  anything  to 
do  with  the  loan  made  by  Mr.  Templeton  Johnson.  I 
was  acting  in  my  official  capacity  at  that  time.  The 
25%  of  the  loan  capital  set  aside  on  the  books  for 
wholesale  purposes  could  be  used  for  the  purchase  of 
stores.  It  could  be  used  for  the  purchase  of  the  San 
Diego  store. 

Petitioners  Exhibit  #21,  a  letter  written  to  the  San 
Diego  Association  and  signed  by  Mr.  Dobbs: 

"Our    records    show    here    that    you    have    ap- 
proximately 400  members   from  which  $6,500.00 
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in   loan    capital   has   been   paid    in.      This    is   of 
course    approximate,    too.      $750.00    of    this    has 
been  used  as  wholesale  capital,  but  this  is  avail- 
able   for   the   purpose   of   purchasing  or   the   es- 
tablishing of  a  store  for  San  Diego.'' 
The  expenses  of  a  local  group  of  stores  were  never, 
as   a   matter   of   bookkeeping,   charged   on   the   books 
to  any  other   group.     We  had  a   stock  ledger.     We 
called  it  stock,  it  was  really  loan  capital.     I  did  not 
notify  the  people  that  a  25%   and  75%   division  was 
made.      It   was   only   a   matter   of   expedition   in   ac- 
counting.    It  was  not  a  custom  to  declare  any  rebate 
or  dividend  to  these  people  on  profits  in  other  places. 
They  were  declared  on  the  earnings  of  each  unit. 

TESTIMONY  OF  E.  O.  F.  AMES,  for  Respondent. 

E.  O.  F.  AMES,  a  witness  produced  on  behalf  of 
Respondent,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  testified  as  follows: 

I  reside  in  San  Francisco.  I  am  President  of  the 
Pacific  Co-Operative  League  and  have  been  from  De- 
cember, 1919  to  the  present  time.  The  Pacific  Co- 
operative League  is  now  in  bankruptcy. 

I  was  present  at  a  meeting  in  the  theatre  in  the  City 
of  San  Diego  in  the  spring  of  1920.  I  did  not  state 
at  that  time  that  any  stores  which  would  be  opened  in 
San  Diego  would  be  owned  or  controlled  by  the  loan 
capital  subscribers  of  San  Diego. 
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I  made  a  second  visit  to  San  Diego  in  October 
1920.  At  that  time  I  met  the  Board  of  Directors  of 
the  San  Diego  Branch  of  the  Pacific  Co-Operative 
League,  which  was  the  local  x\ssociation.  We  met  in 
the  office  of  the  store.  There  were  present  besides 
myself  Mr.  Bischoff,  Mrs.  Simpson,  Mr.  Eason  and 
there  were  others  there,  but  I  cannot  remember  their 
names.  I  believe  only  one  of  the  full  Board  was 
absent.  There  were  seven  on  the  Board.  At  that  time 
I  told  the  Board  of  Directors  of  the  Local  Associa- 
tion that  they  had  no  part  and  should  take  no  part  in 
the  operation  of  the  business,  and  that  they  should 
not  in  any  way  get  between  the  Home  Office  and 
the  Manager.  The  date  of  the  last  meeting  was  Oc- 
tober 27th,  28th  or  29th,  1920.  At  one  of  these  meet- 
ings I  made  it  clear  that  the  stores  were  to  belong 
to  the  Pacific  Co-Operative  League.  I  told  them  the 
stores,  when  established,  would  be  a  branch  of  the 
Pacific  Co-Operative  League,  owned  and  operated  by 
the  Pacific  Co-Operative  League.  I  told  this  to  the 
local  people  both  in  public  address  and  in  private. 

REBUTTAL  TESTIMONY  OF  J.  R.  DENNISON. 

J.  R.  DENNISON,  a  witness  produced  on  behalf 
of  Petitioners,  being  first  duly  cautioned  and  solemnly 
sworn  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  testified  as  follows: 

My  name  is  J.  R.  Dennison.  I  was  present  at 
meetings  in  San  Diego  addressed  by  Mr  Ames.  One 
of   them    was    in    a    theatre.      At    this    meeting    Mr. 
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Ames   did   not   state   that   after   the   organization   of 
the  local  Association  and  the  purchase  of  the  stores 
they  would  be  owned  and  operated  by  the  Pacific  Co- 
operative League. 

REBUTTAL  TESTIMONY  OF  CHARLES  J. 
EASON,  on  behalf  of  Petitioners: 

I  was  present  at  a  meeting  of  the  Board  of  Directors 
of  the  San  Diego  Co-Operative  Association  on  the 
27th,  28th  or  29th  of  October,  1920,  at  which  Mr. 
Ames  was  present. 

There  was  no  formal  meeting  of  the  Board  of 
Directors.  Mr.  Ames  on  that  date  met  with  some  of 
the  Directors.  Mr.  Ames  at  that  meeting  did  not 
state  in  my  hearing  that  the  Board  of  Directors  could 
not  interfere  in  the  control  and  management  of  the 
business — could  not  stand  between  the  Pacific  Co- 
Operative  League  and  the  local  Manager  or  interfere 
in  any  way.  At  the  time  of  this  meeting  referred  to, 
when  Mr.  Ames  met  the  Board  of  Directors,  I  was 
not  in  agreement  with  the  other  members  of  the 
Board  of  Directors,  particularly  in  regard  to  the  con- 
trol and  operation  of  the  store  and  the  handling  of 
the  finances  of  the  Association.  The  difficulty  be- 
tween me  and  the  Pacific  Co-Operative  League  was 
that  I  believed  the  Local  Association  should  have  some 
account  of  the  finances  of  the  members  of  the  Asso- 
ciation. The  contention  of  Mr.  Ames  was  that  the 
money  collected  should  be  turned  in  to  the  local 
store    and   transmitted    to   the     Pacific    Co-Operative 
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League  through  the  local  stores.  He  was  quite  in- 
sistent on  that,  and  as  a  result  of  the  meeting,  I 
resigned.  I  signed  a  note  for  the  loan  made  by 
Templeton  Johnson  as  Secretary  of  the  San  Diego 
Branch  of  the   Pacific  Co-Operative  League. 

Upon  cross-examination  Mr.  Eason  stated:  I  do 
not  know  of  any  endorsement  or  guarantee  to  the 
note  made  by  the  Pacific  Co-Operative  League. 

REBUTTAL  TESTIMONY  OF  A.  A.  JOHNSON, 
on  behalf  of  Respondent: 

With  regard  to  a  certain  note  for  $2,000.00  for 
money  loaned  by  Mr.  Templeton  Johnson,  I  went  to 
Mr.  Johnson  and  told  him  we  were  short.  The  busi- 
ness office  needed  money  in  buying  the  store  and  we 
would  have  to  have  more  money  to  close  the  deal 
with  the  Consumers  Grocery  Company,  and  we  would 
have  to  have  it  right  away,  and  Mr.  Johnson  agreed  to 
let  us  have  $2,000.00  for,  I  believe,  three  months,  so 
I  drew  up  a  note  which  was  signed  by  Mr.  Eason  and 
took  it  to  Mr.  Johnson  from  the  Local  Association  and 
he  said  he  could  not  recognize  it  that  way;  that  he 
would  not  accept  it  that  way.  If  the  League  would 
sign  the  note  he  would  accept  it.  I  told  him  that  we 
had  to  have  the  money  right  away  and  could  not 
wait  for  the  endorsement,  as  Mr.  Hammond  needed 
the  money  at  once  to  close  the  deal.  So  he  let  me  have 
check  for  the  money  with  the  understanding  that  I 
would  return  the  note  immediately  to  him  when  en- 
dorsed from  San  Francisco,  and  it  was  endorsed,  came 
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back  to  me  and  I  took  it  to  Mr.  Johnson.     It  was 
endorsed  by  the  Pacific  Co-Operative  League. 

STIPULATION  OF  FACTS. 


The  Pacific  Co-Operative  League  Stores  was  ad- 
judicated a  bankrupt  on  the  22nd  day  of  February, 
1922,  and  the  Pacific  Co-Operative  League  was  ad- 
judicated a  bankrupt  on  or  about  March  15th,  1922. 
Both  of  these  are  corporations  organized  under  the 
laws  of  the  State  of  CaHfornia. 

In  1921  Mr.  Huggins,  who  was  Manager  of  the 
Three  San  Diego  Stores,  turned  in  a  tax  statement  in 
the  name  of  the  Pacific  Co-Operative  League,  which 
shows — 

Store  No.   1,  426  Market  St.,  San  Diego. 

Auto   $100.00 

Fixtures    250.00 

Merchandise   1365.00 

Total $1715.00 

Taxes  paid,  $65.68 

Store  No.  2,  618  Fifth  St.,  San  Diego. 

Fixtures   $  300.00 

Merchandise   1445.00 

Total    : .....$1745.00 

Taxes  paid,  $66.83. 

Store  No.  3,  11th  &  Broadway,  San  Diego. 

Fixtures   $  350.00 

Merchandise   1365.00 

Total $1715.00 

Taxes  paid,  $65.18 
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It  was  stipulated  that  at  all  times  the  officers  of  the 
Pacific  Co-Operative  League  had  a  right  to  check 
against  the  bank  account  in  San  Diego  of  the  Pa- 
cific Co-Operative  League,  and  that  the  Pacific  Co- 
Operative  League  gave  authority  to  Mr.  Huggins  to 
also  sign  checks  on  that  account. 

It  was  stipulated  that  Mr.  Dobbs  prepare  a  state- 
ment from  the  books  of  the  Pacific  Co-Operative 
League  at  San  Francisco  showing  the  exact  amounts 
of  loan  capital  paid,  showing  the  amount  of  loan 
capital  subscribed  and  the  amount  of  loan  capital 
actually  paid  at  the  date  of  purchase  of  the  stores. 
The  following  figures  were  taken  from  this  record: 
$15,393.00  cash  paid  on  subscriptions  at  date  of  pwr- 
chase;  $2,000.00  borrowed  by  the  Local  Association 
on  a  note  from  Templeton  Johnson;  $17,393.00  total 
cash  to  credit  of  Local  Association;  inventory  showing 
a  total  value  of  $21,616.38;  $5,476.36  taken  from  cash 
receipts  from  operation  of  stores;  actual  purchase 
price  paid  in  drafts  on  Pacific  Co-Operative  League 
$16,140.02,  leaving  a  balance  of  $1,252.98  surplus  to 
the  credit  of  the  Local  Association  after  the  stores 
were  purchased. 

The  foregoing  statement  of  evidence  may  be  ap- 
proved. 

Elmer  J  Hertel 


Marcus  W.   Robbins       EJH 


Attorneys    for   San   Diego   Co-Operative   Association, 
Appellee. 

Norman  A.  Bailie  and 
W.  T.  Craig 
Attorneys  for  G.  W.  Brainard,  Trustee,  etc.,  Appellant. 
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Approved:  Bledsoe,  tJnited  States  District  Judge. 
July  25,   1923. 

(Endorsed)  :  Filed  Jul  25  1923  Chas  N.  Williams, 
Clerk  By  L.  J.  Cordes  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

Glenn  H.  Munkelt,  Esq.,  of  San  Diego,  Cal,  Special 
Master. 

Wm.  H.  Moore,  Jr.,  Ancillary  Receiver,  and  Messrs. 
W.  T.  Craig  and  Norman  Bailie  of  Los  Angeles,  Cal., 
Attorneys  for  Ancillary  Receiver. 

Messrs.  Marcus  W.  Robbins  and  Elmer  J.  Hertel 
of-  San  Diego,  Cal.,  Attorneys  for  San  Diego  Co- 
operative Ass'n. 

Byron  F.  Stone,  Jr.,  of  San  Francisco,  Cal.,  Attor- 
ney for  Pacific  Cooperative  League  Stores  and  Pacific 
Cooperative  League,  Bankrupt. 

MEMORANDUM  OPINION 

Bledsoe,  District  Judge: —  With  respect  to  the  re- 
port of  the  Special  Master  in  the  above  entitled  mat- 
ter having  to  do  with  the  application  of  the  San  Diego 
Cooperative  Association  for  the  delivery  to  it  by  the 
Receiver  herein  of  three  certain  grocery  stores  situated 
in  San  Diego  and  the  exceptions  of  the  Receiver  to 
such  report,  I  have  given  the  matter  and  the  points 
presented  in  the  comprehensive  briefs  of  counsel,  care- 
ful consideration.  I  can  see  no  reason  why  the  re- 
port of  the  Special  Master  should  not  be  approved  and 
confirmed. 
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It  is  true,  of  course,  as  claimed  by  the  Receiver  that 
the  bankrupt  was  vested  with  and  was  actually  en- 
gaged in  the  management  of  the  three  stores  in  ques- 
tion. It  is  equally  true,  however,  and  more  to  the 
point,  that  the  members  of  the  San  Diego  Cooperative 
Association  themselves  put  up  the  money  which  was 
actually  used  to  purchase  these  three  stores  and  I  have 
no  doubt  but  that  they  at  all  times  in  good  faith 
felt  that  they  were  the  owners  and  operators  of  the 
stores.  Their  Board  of  Directors  sat  in  judgment  on 
many  of  the  problems  presented  and  when  not  so 
concerned  they  were  taking  advantage  of  the  sup- 
posedly expert  advice  and  experience  in  cooperative 
work  furnished  them  by  the  Pacific  Cooperative 
League.  Because  of  their  respective  subscriptions  and 
payments  of  real  money  to  the  Pacific  Cooperative 
League,  they  acquired  no  interest  or  participation  in 
any  of  the  real  or  supposed  general  assets  of  the 
League.  All  their  interest,  dividends  and  profits  and 
all  their  participation  in  any  subsequent  "dissolution" 
was  limited  to  the  activities  and  property  of  the 
specific  stores  purchased  with  their  money.  The  San 
Diego  members  of  the  League  were  interested  in  no 
stores  other  than  their  own;  other  members  were  not 
interested  in  their  stores. 

It  is  apparent  from  the  constitution  and  by-laws 
of  the  League  itself,  that  with  respect  to  "associate 
members"  such  as  the  San  Diego  members  were,  they 
were  to  contribute  distinct  funds  to  be  handled  by 
the  League  but  that  such  funds  were  for  the  purpose 
of  organizing  distinct  League  branches  "that  they  may 
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operate  stores  or  enterprises."  Such  language  would 
not  have  been  used  had  it  been  intended  that  the  stores 
or  branches  were  to  be  the  property  of  the  League 
itself.  So,  also,  the  constitution  provided  that  in  order 
that  the  operation  of  such  branch  stores  might  be 
had,  the  Board  of  Directors  of  the  Leag-ue  should 
order  a  survey  of  any  proposed  district  to  be  made  and 
decide  the  number  of  members  and  the  capital  re- 
quired to  operate  such  branch.     The  capital  for  such 

purpose  was  to  be  provided  by  a  payment  of  each 
applicant  for  his  associate  membership  in  the  League 
itself,  which  sum  was  not  to  be  returned  to  him,  to 
the  amount  of  ten  dollars  and  such  additional  amount 
as  with  the  other  payments  from  similar  memberships 
in  that  locality  would  provide  the  capital  necessary 
to  establish  the  branch  in  business. 

It  is  provided  and  it  was  the  actual  experience  of 
the  San  Diego  Association  that  the  interest  at  five 
percent  upon  the  so  called  loan  certificates,  was  paid 
out  of  the  profits  of  the  local  stores  at  San  Diego 
and  the  profits  in  addition,  upon  purchases  made 
therein  by  the  holders  of  the  loan  certificates,  were  also 
paid  out  of  profits  of  such  stores. 

When  all  else  is  said,  it  remains  the  fact  that  these 
stores  were  bought  with  money  actually  furnished  by 
the  members  of  the  San  Diego  Cooperative  Associa- 
tion and  it  would  require  some  definite  and  positive 
agreement,  to  which  they  were  knowingly  party,  to 
hold  that  under  such  circumstances  someone  else  was 
to  become  the  owner  and  possessor  of  the  properties 
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purchased  by  them  and  with  their  money.  The  con- 
tract for  the  purchase  of  the  three  stores  was  made 
by  them.  It  was  never  approved  and  accepted  by  the 
League,  or  at  least  a  part  of  it  never  was  approved, 
and  in  any  event,  it  is  apparent  that  the  members  of 
the  Association  themselves  picked  out  the  stores 
wanted,  negotiated  respecting  the  prices  thereof,  and 
they  were  responsible  for  the  purchase  thereof.  The 
League  merely  held  their  money  and  offered  them 
advice  from  time  to  time  and  provided  them  a  Man- 
ager who  was  paid  out  of  profits  arising  from  the 
operation  of  their  own  stores,  all  in  accordance  with 
its  declared  purpose.  That  the  actual  bill  of  sale 
was  made  out  to  the  League  as  vendee  and  that  other 
papers,  indicative  of  ownership  in  it  were  executed, 
without  the  actual  knowledge  of  the  members  of  the 
San  Diego  Association,  does  not  change  the  legal  sit- 
uation. Equity  looks  to  the  substance  not  merely  to 
the  form. 

I  cannot  accede  to  the  view  seemingly  expressed  by 
Judge  Bean  of  the  District  of  Oregon,  that  as  the 
League  managed  the  store  therefore  the  League  must 
have  been  and  was  the  owner  of  the  store.  If  that 
were  true,  it  would  be  a  dangrous  expedient  for  any 
purchaser  or  owner  or  possessor  of  property  to  employ 
someone  to  manage  same  for  him. 

If  it  be  a  fact  that  some  members  of  the  San  Diego 
Cooperative  Association  have  parted  with  their  so 
called  loan  certificates  and  in  return  therefor  have 
received  stock  or  other  certificates,  that  fact  can  have 
no    influence    here.      The    Association    is    entitled    to 
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these  three  stores.  As  to  who  may  be  members  of  the 
Association  and  entitled  to  participate  in  the  profits 
from  or  funds  arising  out  of  a  dissolution  of  the  stores, 
is  another  matter.  If  members  of  the  Association 
shall  have  surrendered  their  loan  certificates  and  in  that 
wise,  in  equity  or  otherwise,  surrendered  or  divested 
themselves  of  their  interest  or  membership  in  the 
Association,  then  they  have  no  right  to  participate  in 
any  profits  accruing  to  the  Association  or  to  a  division 
of  any  property  belonging  to  the  Association;  and 
by  the  same  token,  if  the  Pacific  Cooperative  League 
Stores  is  now  possessed  of  such  loan  certificates,  the 
Receiver  thereof  will  be  entitled  to  make  such  use 
of  them  and  enjoy  such  rights  accruing  from  them 
as  the  individual  owners  thereof  would  had  they 
remained  in  possession  of  them.  Surrender  of  cer- 
tificates by  some  would  not  change  the  legal  rights 
inuring  to  the  others. 

Thirty  exceptions  were  filed  by  the  Receiver  to  the 
report  of  the  Special  Master.  All  of  these  exceptions 
are  overruled  and  pursuant  to  Federal  Equity  Rule  67, 
there  is  hereby  taxed  as  against  the  Receiver,  the  sum 
of  five  dollars  for  each  of  such  exceptions  so  taken 
and  overruled. 

The  report  of  the  Special  Master  is  confirmed  and 
an  appropriate  order,  directing  the  delivery  of  the 
property,  as  prayed  for,  will  be  entered.  Counsel  for 
the  Association  will  prepare  such  order. 

November  23,  1922. 

(Endorsed):  Filed  Nov.  23,  1922  Chas  N.  Wil- 
liams, Clerk  By  Edmund  L.  Smith,  Deputy  Clerk 
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ORDER. 

On  the  23rd  day  of  November,  1922,  came  on  to  be 
heard  the  Exceptions  of  Wm.  H.  Moore,  Jr.,  the  An- 
cillary Receiver  in  the  above  entitled  matter,  to  the 
Report  of  the  Special  Master  and  the  Report  and 
Recommendations  of  the  Special  Master  filed  herein, 
and  the  same  were  argued  by  counsel  and  submitted; 
and,  upon  consideration  thereof,  IT  IS  ORDERED, 
ADJUDGED  AND  DECREED  as  follows:— 

That  the  Exceptions  of  the  Receiver  herein  to  the 
report  of  the  Special  Master  and  to  the  report  and 
recommendations  of  the  Special  Master  be,  and  they 
are  each  of  them  hereby  overruled,  and  the  report 
of  the  Special  Master  and  the  report  and  recom- 
mendations of  the  Special  Master  are  hereby  confirmed; 

That  the  prayer  of  the  petition  of  the  Receiver 
herein  for  an  order  to  show  cause  against  the  San 
Diego  Co-Operative  Association  is  hereby  denied,  the 
rule  of  said  order  to  show  cause  discharged,  and 
said  petition  dismissed; 

That  Wm.  H.  Moore,  Jr.,  the  Ancillary  Receiver 
in  Bankruptcy  herein  and  the  respondent  to  the  pe- 
tition in  reclamation  of  said  San  Diego  Co-Operative 
Association,  has  no  interest  in  or  right  to  the  pos- 
session of  the  stock  in  trade,  fixtures,  furniture,  equip- 
ment, books  of  account,  and  other  personal  property, 
located  upon  the  premises  situated  in  the  City  of  San 
Diego,  County  of  San  Diego,  and  State  of  California, 
and  generally  known  as  618  Fifth  Street,  426  Market 
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Street,  and  1033  Broadway,  together  also  with  the 
good-will  of  the  general  merchandise  business  being 
carried  on  at  said  places; 

That  Wm.  H.  Moore,  Jr.,  the  Ancillary  Receiver 
herein,  be  and  he  is  hereby  ORDERED  to  deliver 
possession  of  all  of  the  said  property  above  described 
to  the  said  San  Diego  Co-Operative  Association,  and 
upon  such  delivery  to  render  to  said  Association  an 
account,  showing  the  money  taken  in  and  paid  out  by 
himself  in  the  conduct  of  said  business  during  the 
term  of  his  receivership;  and 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  said  San  Diego  Co-Operative 
Association  does  have  and  recover  of  and  from  said 
Wm.  H.  Moore,  Jr.,  as  Ancillary  Receiver  herein,  the 
sum  of  Five  ($5.00)  Dollars  as  costs  for  each  of  the 
Thirty  (30)  Exceptions  taken  by  said  Receiver  to  the 
report  of  the  Special  Master  and  over-ruled  by  the 
Court,  amounting  in  all  to  the  sum  of  One  Hundred 
Fifty   ($150.00)   Dollars;  and 

IT  IS  FURTHER  ORDERED  that  the  order  here- 
tofore made  and  entered  herein  on  the  8th  day  of 
December,  1922,  be  and  the  same  is  hereby  vacated, 
and  that  this  Order  take  effect  as  of  said  8th  day 
of  December,  1922. 

Bledsoe 


JUDGE  OF  U.  S.  DISTRICT  COURT. 
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APPROVED  AS  TO  FORM,  as  provided  in  Rule 

45. 

W.  T.  Craig 


Norman  A.  Bailie 


Decree  entered  and  recorded  Dec.   18  1922 
Chas.  N.  Williams,  Clerk 
By  Edmund  L.   Smith,  Deputy  Clerk. 
(Endorsed):     Filed  Dec.   18  1922     Chas.   N.  Wil- 
liams,  Clerk  By  Edmund  L.   Smith  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS. 

Comes  now  G.  W.  Brainard,  Trustee  in  Bankruptcy 
of  the  estate  of  the  Pacific  Co-Operative  League 
Stores,  Inc.,  bankrupt,  and  files  the  follov^ing  assign- 
ment of  errors: — 

I 

That  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Southern  Division,  ERRED 
in  overruling  the  exceptions  of  Wm.  H.  Moore,  Jr., 
Ancillary  Receiver  herein,  to  the  report  and  recom- 
mendations of  Glenn  H.  Munkelt,  Special  Master. 

II 

That  said  Court  ERRED  in  confirming  the  report 
and   supplemental   report  of  said   Special   Master. 

Ill 

That  said  Court  ERRED  in  denying  the  prayer  of 
the  petition  of  said  Wm.  H.  Moore,  Jr.  as  Ancillary 
Receiver  herein  for  an  order  to  show  cause  against 
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said  San  Diego  Co-Operative  Association  and  in  dis- 
charging the  rule  of  the  order  to  show  cause  issued 
on  said  petition,  and  dismissing  said  petition. 

IV 
That  said  Court  ERRED  in  ordering  that  said  Wm. 
H.  Moore,  Jr.  as  Ancillary  Receiver  herein  had  no 
interest  in  or  right  to  the  possession  of  the  stock 
in  trade,  furniture,  fixtures,  equipment,  books  of  ac- 
count, and  other  personal  property  belonging  to  the 
three  (3)  grocery  stores  situated  in  the  City  of  San 
Diego,  State  of  California,  and  generally  known  as 
numbers  618  Fifth  Street,  426  Market  Street,  and  1033 

Broadway. 

V 

That  said  Court  ERRED  in  finding  and  ordering 
that  the  title  to  said  three  (3)  stores  was  vested  in 
said  San  Diego  Co-Operative  Association  and  not  in 
said  Pacific  Co-Operative  League  Stores,  Inc.,  and  its 
successor,  G.  W.  Brainard,  Trustee  in  Bankruptcy  of 
said  Pacific  Co-Operative  League  Stores,  Inc. 

VI 

That  said  Court  ERRED  in  ordering  said  Wm.  H. 
Moore,  Jr.,  as  Ancillary  Receiver  herein,  to  deliver 
possession  of  said  three  (3)  stores  to  the  said  San 
Diego  Co-Operative  Association,  and  in  ordering  said 
Receiver  to  account  to  said  Association  for  the  money 
taken  in  and  paid  out  by  him  in  the  conduct  of  the 
business  of  said  stores  during  his  Receivership. 

VII. 

That  said  Court  ERRED  in  not  sustaining  the  ex- 
ceptions filed  for  and  on  behalf  of  said  Ancillary  Re- 
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ceiver  to  the  report  and  supplemental  report  of  said 
Special  Master. 

VIII 
That  said  Court  ERRED  in  not  ordering  and  de- 
creeing that  the  title  to  said  three  (3)  grocery  stores 
is  vested  in  the  Trustee  in  Bankruptcy  of  the  estate 
of  said  Pacific  Co-Operative  League  Stores  Inc.,  bank- 
rupt, and  in  not  holding  that  said  San  Diego  Co- 
operative Association  has  no  right,  title  or  interest 
in  or  to  said  stores,   or  any  part  thereof. 

Norman  A.  Bailie,  Joseph 


Kirk  and  W.  T.  Craig 


Attorneys  for  said  Trustee. 
(Endorsed):     Filed  May  21   1923     Chas.   N.  Wil- 
liams, Clerk     By  Edmund  L.  Smith  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

PETITION    FOR    ALLOWANCE    OF    APPEAL 
AND  ORDER  ALLOWING  THE  SAME. 

To  the  HONORABLE  JUDGES  OF  THE  UNITED 
STATES     DISTRICT     COURT     FOR     THE 
SOUTHERN    DISTRICT    OF    CALIFORNIA, 
SOUTHERN  DIVISION:— 
G.  W.   Brainard,  as  Trustee  in  Bankruptcy  of  the 
estate  of  the  Pacific  Co-Operative  League  Stores,  Inc., 
bankrupt,   and   substituted   herein  by   order   of  Court 
in  the  place  and  stead  of  Wm.   H.   Moore,  Jr.,  An- 
cillary Receiver  herein  so  far  as  the  controversy  here- 
inafter mentioned  is  concerned,   feeling  aggrieved  by 
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the  minute  order  of  Court  made  and  entered  in  the 
above  entitled  matter  on  the  23rd  day  o^  November, 
1922,  confirming  the  report  of  Glenn  H.  Munkelt, 
Special  Master,  and  ordering  the  return  of  the  three 
(3)  stores  mentioned  in  said  minute  order  by  the 
said  Ancillary  Receiver  to  the  San  Diego  Co-Oper- 
ative  Association,  and  overruling  the  exceptions  to  the 
report  of  said  Special  Master,  and  directing  an  order 
to  be  prepared  and  filed  in  conformity  thereto;  and 
also  feeling  aggrieved  by  the  order  of  said  Court 
of  December  8th,  1922,  made  in  pursuance  of  said 
minute  order, 

Does  herebv  petition  for  an  appeal  from  said  min- 
ute order  of  November  23rd,  1922,  and  said  final 
order  of  December  8th,  1922,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
prays  that  this  appeal  may  be  allowed,  and  that  a 
citation  be  issued,  as  provided  by  law,  directed  to  said 
San  Diego  Co-Operative  Association,  commanding  said 
San  Diego  Co-Operative  Association  to  appear  before 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  do  and  receive  what  appertain  to 
Justice  to  be  done  in  the  premises,  and  that  a  tran- 
script of  the  records  and  evidence  pertaining  to  said 
controversy,  duly  authenticated,  may  be  transmitted 
to  said  United  States  Circuit  Court  of  Appeals. 

G.  W.  Brainerd 


Trustee  in  Bankruptcy  for  the 
Estate  of  Pacific  Co-Operative 
League   Stores,  Inc.,   Bankrupt. 
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Norman  A.   Bailie,  Joseph 


Kirk  and  W.  T.  Craig 


Attorneys  for  said  Trustee. 

The   foregoing  Appeal   is   hereby   ALLOWED,   no 
bond  being  required  of  petitioner  under  Section  25-C 
of  the   Bankruptcy   Act. 
DATED:     May  21,  1923. 

Wm  P.  James 

United  States  District  Judge. 
(Endorsed) :     Filed  May  21    1923     Chas.   N.  Wil- 
liams Clerk    By  Edmund  L.  Smith  Deputy  Clerk 


[Title  of  Court  and  Cause. 

STIPULATION   REGARDING   RECORD   ON 
APPEAL. 

IT  IS  HEREBY  STIPULATED  AND  AGREED 
by  and  between  the  undersigned  as  follows: 

FIRST.  That  the  captions  of  all  pleadings  and 
papers  filed  in  the  controversy  now  on  appeal  in  above 
matter,  except  the  petition  in  reclamation  of  the  San 
Diego  Co-Operative  Association  the  caption  of  which 
shall  be  printed  in  full,  shall  be  omitted  from  the 
printed  record  on  appeal  herein  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  and 
that  all  other  than  these  excepted  pleadings  and  papers 
shall  be  headed  only  with  a  statement  of  their  re- 
spective nature,  purpose,  date  or  subject  sufficient  to 
identify  them,  and  that  all  pleadings  and  papers  filed 
herein  subsequent  to  the  said  petition  in  reclamation 
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shall  be  deemed  to  be  headed  with  the  same  title  of 
Court  and  cause  as  in  said  petition  in  reclamation; 
that  all  attorneys*  cards  on  all  pleadings  and  papers, 
and  all  endorsements  on  the  backs  or  covers  of  all 
pleadings  and  papers  shall  be  omitted  from  said  printed 
record. 

SECOND.  That  the  statement  of  evidence  under 
Equity  Rule  No.  75  filed  herein  shall  be  printed  in 
said  record  on  appeal  so  as  to  include  and  incorporate 
all  the  omissions,  corrections  and  insertions  indicated 
thereon,  but  without  showing  the  condition  of  the 
typewritten  portion  thereof  before  such  omissions, 
corrections  and  insertions  were  made,  and  without 
showing  what  omissions,  corrections  and  insertions 
were  made  therein;  that  mechanical  imperfections  and 
self-evident  typographical  errors  in  all  the  pleadings, 
papers  and  documents  may  be  disregarded  and  shall  not 
be  preserved  or  duplicated  in  said  printed  record  on 
appeal. 

THIRD.  That  the  record  on  appeal  to  be  certified 
by  the  Clerk  of  the  United  States  District  Court, 
Southern  District  of  California,  Southern  Division,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  controversy  on  appeal  in  the 
above  entitled  matter  shall  consist  only  of  those  plead- 
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ings,  papers  and  documents  mentioned  in  the  praecipe 
for  record  on  appeal,  together  with  this  stipulation. 
DATED:    August  1st,  1923. 

Norman  A.  Bailie  and 


W.  T.  Craig 


Attorneys  for  G.  W.  Brain- 
ard  as  Trustee  in  Bank- 
ruptcy of  the  Pacific  Co- 
operative League  Stores 
Inc.,  Bankrupt,  Appellant, 
Marcus  W.  Robbins     E.H. 

Elmer  J.  Hertel 


Attorneys  for  San  Diego 
Co-Operative  Association, 
Appellee. 

(Endorsed):     Filed  Aug,  6,   1923.     Chas.  N.  Wil- 
liams, Clerk,  By  L.  J.  Cordes  Deputy  Clerk. 


[Title  of  Court  and  Cause. 

PRAECIPE. 
TO  THE  CLERK  OF  SAID  COURT: 

SIR: 

Please  make  a  transcript  of  record  to  be  filed  in 
the  United  States  Circuit  Court  Appeals  for  the  Ninth 
Circuit,  pursuant  to  an  appeal  allowed  in  the  above 
entitled  proceeding  and  include  in  such  transcript  the 
following  portions  of  said  record: 

1.  Petition  in  reclamation  and  for  accounting  of 
San  Diego   Co-Operative  Association. 

2.  Answer  of  Ancillary  Receiver  to  such  petition 
in  reclamation. 
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3.  Petition  of  Wm.  H.  Moore,  Jr.  as  Ancillary 
Receiver,  for  order  to  show  caus€  against  San  Diego 
Co-Operative  Association. 

4.  Order  to  show  cause  issued  on  petition  of  Wm. 
H.  Moore,  Jr. 

5.  Report  and  recommendations  of  Special  Master, 
filed  May  16,  1922. 

6.  Report  and  recommendations  of  Special  Mas- 
ter, filed  June  16,  1922. 

7.  Exceptions  of  Ancillary  Receiver  to  Special 
Master's  report. 

8.  Memorandum  of  opinion  of  Judge  Bledsoe,  filed 
November  23,   1922. 

9.  Minute  order  confirming  report  of  Special  Mas- 
ter, dated   November  23,   1922. 

10.  Order  filed  December  18,  1922,  eflfective  as  of 
December  8,  1922. 

11.  Petition  for  allowance  of  Appeal  and  Order 
on   same. 

12.  Assignment  of  Errors. 

13.  Citation  on  Appeal. 

14.  Statement  of  evidence  under  Equity  Hule  75. 

15.  Praecipe  for  transcription  of  record. 

Norman  A.   Bailie,  Joseph 


Kirk  and  W.  T.  Craig, 

Attorneys  for  G.  W.  Brain- 
ard,  Trustee  in  Bankruptcy 
of  the  Estate  of  Pacific  Co- 
operative League  Stores, 
Inc.,  Bankrupt,  and  Peti- 
tioner on  Appeal. 
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PROOF  OF  SERVICE  BY  MAIL. 

United  States  of  America,  ) 

Southern  District  of  California,       )   SS. 
Southern  Division.  ) 

JANE  VARDIE  being  first  duly  sworn,  deposes  and 
says:  That  she  is  a  citizen  of  the  United  States  over 
the  age  of  eighteen  years  and  not  a  party  to  or  in- 
terested in  the  above  entitled  action.  That  she  served 
the  attached  Praecipe  for  Transcript  of  Record  on 
Marcus  W.  Robbins  and  Elmer  J.  Hertel,  Attorneys 
for  said  San  Diego  Co-Operative  Association,  by  de- 
positing a  true  and  correct  copy  of  said  Praecipe  for 
Transcript  of  Record,  in  an  envelope  addressed  to 
Marcus  W.  Robbins  and  Elmer  J.  Hertel,  Attorneys, 
McNeece  Block,  San  Diego,  California,  and  after 
securely  sealing  said  envelope,  so  containing  said 
Praecipe  for  Transcript  of  Record,  and  affixing  thereon 
the  postage  required  by  law,  she  deposited  said  en- 
velope so  addressed  and  so  containing  said  Praecipe 
for  Transcript  of  Record,  as  aforesaid,  in  the  United 
States  mail,  at  Los  Angeles,  California,  on  this  25th 
day  of  May,  1923. 

Further  affiant  saith  not. 

Jane  Vardie. 


Subscribed  and  sworn  to  before  me  this  25th  day 
of  May,  1923. 

(Notarial  Seal)  Olive  Diffenderfer, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

(Endorsed) :     Filed  May  28,  1923.     Chas.  N.  Wil- 
Hams,  Clerk;  by  W.  J.  Tufts,  Deputy  Clerk. 


164  G.  IV.  Braiiiard,  Trustee  etc.,  vs. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA SOUTHERN  DIVISION 
IN  EQUITY  F-99. 


In  the  Matter  of  the  Petition  of 
Meyer  Cloak  &  Suit  Co.,  etc.,  et  al, 
for  the  appointment  of  Ancillary 
Receiver  for  the  PACIFIC  CO- 
OPERATIVE LEAGUE   STORES. 
INC., 

Bankrupt. 


CLERK'S  CERTIFICATE. 

I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  volume 
containing  163  pages,  numbered  from  1  to  163  inclu- 
sive, to  be  the  Transcript  of  Record  on  Appeal  in  the 
above  entitled  cause,  as  printed  by  the  appellant,  and 
presented  to  me  for  comparison  and  certification,  and 
that  the  same  has  been  compared  and  corrected  by 
me  and  contains  a  full,  true  and  correct  copy  of  the 
citation,  petition,  answer,  petition  for  order  to  show 
cause,  order  to  show  cause,  report  of  special  master, 
report  and  recommendation  of  special  master,  excep- 
tions to  report  of  special  master,  order  confirming  re- 
port of  special  master,  statement  of  evidence,  opinion, 
order,  assignment  of  errors,  petition  and  order  allow- 
ing appeal,  stipulation  and  praecipe. 
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I  DO  FURTHER  CERTIFY  that  the  fees  of  the 
Clerk    for   comparing,    correcting   and    certifying   the 
foregoing  Record  on  Appeal  amount  to 
and  that  said  amount  has  been  paid  me  by  the  plaintiff- 
in   error  herein. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  Seal  of  the  Dis- 
trict Court  of  the  United  States  of  America, 
in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  this  day 
of  September,  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Tv^enty-three, 
and  of  our  Independence  the  One  Hundred 
and  Forty-eighth. 

CHAS.  N.  WILLIAMS, 
Clerk  of  the  District  Court  of  the 
United  States  of  America,  in  and 
for  the  Southern  District  of  Cali- 
fornia. 
By 
•      .  Deputy. 
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G.  W.  Brainard,  as  Trustee  in  Bank- 
ruptcy of  the  Pacific  Co-Operative 
League  Stores,  Inc.,  Bankrupt, 

Appellant, 
vs. 
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No.  4104. 

IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH   CIRCUIT. 


G.  W.  Brainard,  as  Trustee  in  Bank- 
ruptcy of  the  Pacific  Co-Operative 
League  Stores,  Inc.,  Bankrupt, 

Appellant, 
vs. 
San  Diego  Co-Operative  Association, 

Appellee 
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OPENING  BRIEF  OF  APPELLANT. 


INTRODUCTION. 

The  Pacific  Co-operative  League  and  the  Pacific  Co- 
operative League  Stores,  Inc.,  two  corporations,  are 
in  bankruptcy,  the  domicihary  trustee  of  the  Pacific 
Co-operative  League  Stores,  Inc.  (G.  W.  Brainard, 
appellant  herein),  being  located  in  San  Francisco;  Wm. 
H.  Moore,  Jr.,  being  ancillary  receiver  in  the  South- 
ern District  of  California,  Southern  Division. 
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Among  the  assets  of  the  estate  of  said  Pacific  Co- 
perative  League  Stores,  Inc.,  coming  into  the  hands 
of  said  receiver  were  three  grocery  stores  located  in 
the  cit}^  of  San  Diego,  California.  Prior  to  the  filing 
of  the  petitions  in  bankruptcy  hereinbefore  referred 
to,  and  prior  to  the  organization  of  the  Pacific  Co- 
operative League  Stores,  Inc.,  these  three  stores  were 
in  the  possession  of  and  were  run  under  the  name  of 
Pacific  Co-operative  League,  the  other  corporation 
hereinabove  referred  to.  The  Pacific  Co-operative 
League  transferred  these  stores  to  the  Pacific  Co-opera- 
tive League  Stores,  Inc.  Some  time  prior  to  the  filing 
of  the  petitions  in  bankruptcy  and  the  appointment  of 
the  ancillary  receiver,  these  stores  were  attached  by 
creditors  of  the  Pacific  Co-operative  League  Stores, 
Inc.,  and  at  the  time  of  the  appointment  of  the  re- 
ceiver they  were  in  the  possession  of  the  sheriff  under 
said  attachment,  and  the  receiver  took  them  over  from 
the  sheriff. 

After  the  appointment  of  said  receiver  and  w^hilc 
he  was  in  possession  of  said  stores  certain  persons  in 
San  Diego  designating  themselves  the  San  Diego  Co- 
operative Association  filed  a  petition  and  obtained  an 
order  to  show  cause  on  the  receiver,  said  petition  pray- 
ing, among  other  things,  that  the  ancillary  receiver 
be  directed  to  deliver  to  the  petitioner,  the  San  Diego 
Co-operative  Association,   said  three  stores. 

The  San  Diego  Co-operative  Association  is  a  volun- 
tary association  of  individuals,  w^hich  has  not  com- 
plied with  the  California  statute  in  regard  to  fictitious 
partnerships. 
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The  receiver  filed  an  answer  to  the  petition,  and 
also  on  his  own  behalf  filed  a  petition  and  obtained 
an  order  to  show  cause  thereon  directed  to  the  San 
Diego  Co-operative  Association,  said  petition  pray- 
ing for  an  order  to  the  effect  that  the  San  Diego  Co- 
operative Association  had  no  interest  in  said  stores 
and  that  the  said  stores  belonged  to  the  estate  of 
said  bankrupt,  Pacific  Co-operative  League  Stores, 
Inc.  The  matter  was  referred  to  Glen  H.  Munkelt, 
Esq.,  as  special  master,  and  hearings  were  had  before 
him.  The  special  master  filed  a  report  and  later  filed 
his  supplemental  report  in  which  he  recommended 
among  other  things  that  an  order  be  made  directing 
the  receiver  to  deliver  said  stores  to  the  San  Diego 
Co-operative  Association.  The  report  of  the  special 
master  will  be  found  on  pages  22  to  51,  inclusive,  of 
the  transcript.  The  ancillary  receiver  filed  exceptions 
to  the  report  of  the  special  master,  which  exceptions 
will  be  found  on  pages  51  to  62,  inclusive,  of  the 
transcript. 

The  report  of  the  special  master  and  the  exceptions 
thereto  were  brought  on  for  hearing  before  the  Hon- 
orable Benjamin  F.  Bledsoe,  judge  of  the  United  States 
District  Court  in  and  for  the  Southern  District  of 
California,  and  on  the  8th  day  of  December,  1922, 
Judge  Bledsoe  filed  a  memorandum  opinion  which  will 
be  found  on  pages  148  to  154,  inclusive  of  the  tran- 
script, and  also  made  an  order  affirming  the  special 
master's  report  and  assessing  on  the  receiver  a  penalty 
of  five  dollars  for  each  exception  or  one  hundred  fifty 
dollars. 
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Thereafter,  on  stipulation  and  order  of  court  there- 
on the  trustee,  G.  W.  Brainard,  was  substituted  in 
said  cause  for  the  ancillary  receiver  and  the  appeal 
is  being-  prosecuted  in  the  name  of  the  trustee. 

On  May  21,  1923,  the  trustee  filed  his  assignment 
of  errors,  which  assignment  of  errors  will  be  found 
on  pages   155  to  157,  inclusive,   of  the  transcript. 


STATEMENT  OF  THE  CASE. 

The  Pacific  Co-operative  League,  as  heretofore 
stated,  was  a  California  corporation,  with  a  regular 
board  of  directors.  Its  principal  place  of  business  was 
in  San  Francisco. 

In  the  latter  part  of  1919  or  the  early  part  of  1920 
one  Mr.  Hadlon  came  to  San  Diego  and  interested 
various  labor  unions  there  in  the  proposition  of  open- 
ing up  a  store  or  stores.  Later  a  Mr.  A.  A.  Johnson, 
a  representative  of  the  Pacific  Co-operative  League, 
came  to  San  Diego  and  began  taking  subscriptions  for 
what  was  called  "loan  capital,"  and  in  that  way,  by 
these  subscriptions,  raised  a  considerable  amount  of 
money,  said  subscriptions  being  made  by  various  indi- 
viduals and  not  by  any  organisation.  These  subscrip- 
tions were  for  $50.00  each ;  $10.00  of  each  subscription 
was  to  be  used  as  "associate  membership"  in  the  Pacific 
Co-operative  League,  and  was  to  be  used  for  educa- 
tional purposes,  and  $40.00  was  to  be  used  for  the 
purpose  of  establishing  a  store  or  stores  in  San  Diego. 
Subscriptions  were  taken  in  the   following  form : 
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"Pacific  Co-Operative  Leac.ue,  Inc. 

No.  1752. 
236  Commercial  St.     San  Francisco. 
Affiliated    with    the    National    and    International    Co- 
operatives. 

I,  the  undersigned,  in  order  to  assist  in  the  estab- 
lishment of  the  Co-Operative  Store  (branch  of  Pacific 
Co-operative  League)   at  San  Diego,  hereby  subscribe 

the  sum  of  $ of  w^hich  $10.00  is  for  associate 

membership  and  the  balance  for : 

(State  whether  first  payment  on  loan  capital  or  new 
loan  or  installment)  for  investment  by  Pacific  Co- 
operative League  in  said  stores  to  be  entitled  to  in- 
terest  and  privileges  according  to   the  by-laws. 

I  agree  to  pay  of  the  above  amount  $50.00  deposit 
with  this  application  and  the  balance  as  follows: 
Amount  paid:  $50.00  Signed  Chas.  H.  Peltcher. 

Associate  Member  $.  .  .  .  Address,  Ocean  Beach,  S.  D. 
Loan  Capital  $ .  . .  .  Received  by  A.  U.  Rogers, 

A.  Johnson. 
Loan  $  San  Francisco,   Cal. 

Total  $ Feb.   14,   1920. 

The  white  copy  is  the  member's  official  receipt.  The 
blue  copy  must  be  returned  to  the  central  office  with 
cash,  check  or  deposit  slip.  The  yellow  copy  must  be 
retained  by  the  local  store  or  field  representative." 

The  payment  of  $40.00  was  evidenced  by  a  cer- 
tificate in  the  following  form: 

"Co-Operation 

Producer       Consumer 

The  link  that  binds. 

Pacific  Co-Operative  League,   Inc. 

San  Francisco,  California. 

Incorporated  Oct.  13,  1913.       Not  operated  for  Profit. 

Certificate  of  Loan  Capital  (Without  Liability) 
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Received  of  George  F.  Gray  the  sum  of  forty  & 
00/100  dollars  $40.00  as  loan  capital.  This  loan  cap- 
ital is  to  be  invested  in  the  Pacific  Co-operative  League 
for  the  use  of  the  Co-operative  store  at  San  Diego, 
Calif,  in  accordance  with  the  by-laws  of  the  Pacific 
Co-operative  League. 

(The  holder  hereby  agrees  that  this  certificate  is 
liable  to  forfeiture  in  the  event  the  holder  becomes  in- 
debted to  the  Pacific  Co-operative  League.)  Pacific 
Co-Operative  League  Seal.  San  Francisco,  Cali- 
fornia. 

Pacific  Co-Operative  League, 
Ernest  O.  F.  Ames,  President. 

Attest :  W.   S.  Huntington,  Registrar. 

Dated,  San  Francisco,  Cal.,  Aug.  30,  1920." 

It  was  understood  that  the  subscribers  to  "loan  cap- 
ital" should  receive  five  per  cent  interest  on  the  loans, 
and  as  a  matter  of  fact  one  payment  of  interest  was 
made  to  the  subscribers  by  the  Pacific  Co-operative 
League.  They  were  also  under  the  by-laws  of  the 
Pacific  Co-operative  League,  entitled  to  receive  a  re- 
bate from  the  local  stores  in  proportion  to  the  amount 
of  goods  purchased  by  them  in  said  stores. 

In  all  about  550  people  subscribed  for  "loan  capital." 
The  money  thus  collected  was  placed  in  a  bank  in  San 
Diego  to  the  credit  of  the  Pacific  Co-operative  League 
and  by  the  Pacific  Co-operative  League  withdrawn  and 
placed  in  its  general  account  in  a  bank  in  San  Fran- 
cisco. No  subscriptions  were  made  by  the  San  Diego 
Co-operative  Association  as  such.  All  subscriptions 
were  made  by  mid  as  individuals.  The  San  Diego  Co- 
operative Association  in  June,  1920,  elected  a  board 
of  directors,  consisting  of  seven  members.     Later  in 
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the  summer  of  1920  the  local  board  of  directors  and 
Mr.  A.  A.  Johnson,  representative  of  the  Pacific  Co- 
operative League,  opened  negotiations  for  the  pur- 
chase of  three  stores  in  San  Diego  from  the  Con- 
sumers Grocery  Company,  and  entered  into  an  agree- 
ment with  said  company,  which  will  be  found  on  pages 
7Z  to  76,  inclusive,  of  the  transcript.  This  agreement, 
in  order  to  be  binding,  had  to  be  approved  by  the 
Pacific  Co-operative  League  and  it  was  so  approved. 
A  draft  for  $1,000.00  was  drawn  by  the  San  Diego 
Co-operative  Association  on  the  Pacific  Co-operative 
League  and  the  draft  was  paid. 

Thereupon  H.  A.  Floaten,  a  representative  of  the 
Pacific  Co-operative  League,  came  to  San  Diego,  had 
an  inventory  taken  and  completed  the  deal,  drawing 
drafts  on  the  Pacific  Co-operative  League  for  the  bal- 
ance of  the  purchase  price,  except  for  a  certain  amount, 
approximately  $3,000.00,  which  was  paid  out  of  the 
proceeds  of  a   special   sale  in  the  stores. 

On  September  1,  1920,  the  Consumers  Grocery  Com- 
pany, from  whom  the  stores  were  being  purchased, 
caused  to  be  executed  and  recorded  in  the  office  of  the 
county  recorder  of  the  county  of  San  Diego,  a  notice 
of  intention  to  sell  the  stores  herein  involved  to  the 
Pacific  Co-operative  League.  Thereafter,  and  on  the 
11th  day  of  September,  1920,  the  Consumers  Grocery 
Company  executed  to  the  Pacific  Co-operative  League 
a  bill  of  sale  in  words  and  figures  as  follows,  to-wit: 

"Know  All  Men  by  These  Presents: 

That  Consumers  Grocery  Co.  (Inc.),  426  Market 
St.,  the  parties  of  the  first  part,   for  and  in  consid- 
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eration  of  the  sum  of  ten  dollars  of  the  United  States 
of  America,  to  us  in  hand  paid  by  The  Pacific  Co- 
operative League  ( Inc. ) ,  the  parties  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  does  by 
these  presents  grant,  bargain,  sell  and  convey,  unto  the 
said  parties  of  the  second  part,  its  executors,  ad- 
ministrators and  assigns,  one  Ford  delivery  car,  and 
the  furniture  and  fixtures  and  grocery  stock  located 
in  stores  at  426  Market  St.,  620  Fifth  St.,  1033  Broad- 
way (this  bill  of  sale  void  in  case  of  failure  of  the 
Pacific  Co-operative  League  to  pay  draft  drawn  on 
San  Francisco  this  date.) 

To  have  and  to  hold  the  same  to  the  said  parties 
of  the  second  part,  its  executors,  administrators  and 
assigns   forever. 

And  they  do  for  their  heirs,  executors  and  admini- 
strators, covenant  and  agree  to  and  with  the  said  par- 
ties of  the  second  part,  its  executors,  administrators 
and  assigns,  to  warrant  and  defend  the  sale  of  said 
property,  goods  and  chattels,  hereby  made  unto  the 
said  parties  of  the  second  part,  its  executors,  admini- 
strators and  assigns,  against  all  and  every  person  or 
persons,  whomsoever,  lawfully  claiming  or  to  claim 
the  same. 

Witness  our  hands  and  seal  this  11th  day  of  Sept. 
1920. 

Consumers  Grocery  Co., 

426  Market  St. 
Justin  Hammond,  Pres. 

(Reverse  side) : 

Bill  of  Sale. 
Consumers  Groc.  Co.  to  Pacific  Co-operative  League. 
Dated  September  11th,  1920." 
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Thereupon  the  Pacific  Co-operative  League  entered 
into  the  possession  of  the  stores.  The  stores  were 
insured  in  the  name  of  the  PacificCo-operative  League. 
The  manager  of  the  store  was  bonded  to  the  Pacific 
Co-operative  League.  Employers'  liability  insurance 
was  taken  out  in  the  name  of  the  Pacific  Co-operative 
League.  The  Pacific  Co-operative  League  filed  a  tax 
statement  with  the  tax  assessor  of  San  Diego  county 
in  its  own  name,  and  paid  taxes  on  the  stores.  All 
goods  were  purchased  in  the  name  of  the  Pacific  Co- 
operative League.  The  bank  account  at  all  times  was 
carried  in  the  name  of  the  Pacific  Co-operative  League 
and  checked  out  by  its  officers  or  employees,  and  at 
no  time  did  the  San  Diego  Co-operative  Association 
or  its  board  of  directors  or  any  of  them,  or  any  of 
its  officers,  have  any  right  to  check  on  the  account 
of  the  Pacific  Co-operative  League. 

The  board  of  directors  of  the  local  association  did 
not  at  any  time  assume  or  attempt  to  assume  control 
of  the  stores. 

Later  and  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy the  Pacific  Co-operative  League  sold  these 
stores,  along  with  other  assets,  to  the  Pacific  Co-opera- 
tive League  Stores,  Inc.,  a  California  corporation,  and 
approximately  275  holders  of  the  ''loan  capital"  cer- 
tificates transferred  their  "loan  capital"  certificates 
and  received  in  exchange  therefor  certificates  of  stock 
in  the  Pacific  Co-operative  League  Stores,  Inc. 

All  the  persons  who  have  furnished  money  or  mer- 
chandise to  either  the  Pacific  Co-operative  League  or 
the  Pacific  Co-operative  League  Stores,  Inc.,  are  cred- 


—12- 

itors  of  these  corporations.  Credit  was  extended  on 
the  faith  of  the  ownership  of  the  stores  by  the  two 
corporations  above  referred  to.  The  legal  title  to  the 
stores  has  at  all  times  been  in  the  Pacific  Co-operative 
Leagxie  or  the  Pacific  Co-operative  League  Stores,  Inc. 

Notwithstanding  all  of  these  facts,  the  special  mas- 
ter and  the  District  Court  found  that  the  three  stores 
were  the  property  o  fthe  San  Diego  Co-operative  As- 
sociation and  ordered  the  stores  turned  back  to  it,  al- 
though there  is  no  evidence  whatsoever  to  indicate  that 
the  San  Diego  Co-operative  Association  or  any  other 
association  furnished  any  money  whatsoever  for  the 
purchase  of  the  stores,  or  ever  claimed  title  to  them 
until  this  litigation  was  commenced. 

The  assignment  of  errors,  which  is  found  on  pages 
155  to  157,  inclusive,  of  the  transcript,  is  as  follows: 

Assignment  of  Errors. 
I. 
"That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
ERRED  in  overruling  the  exceptions  of  Wm.  H.  Moore, 
Jr.,  ancillary  receiver  herein,  to  the  report  and  recom- 
mendations of  Glen  H.    Munkelt,  special  master. 

II. 
That  said  court  erred  in  confirming  the  report  and 
supplemental   report   of   said   special   master. 

III. 
That  said  court  erred  in  denying  the  prayer  of  the 
petition  of  said  Wm.  H.  Moore,  Jr.,  as  ancillary  re- 
ceiver herein  for  an  order  to  show  cause  against  said 
San  Diego  Co-operative  Association  and  in  discharg- 
ing the  rule  of  the  order  to  show  cause  issued  on  said 
petition,  and  dismissing  said  petition. 
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IV. 

That  said  court  erred  in  ordering  that  said  VVm. 
H.  Moore,  Jr.,  as  ancillary  receiver  herein  had  no  in- 
terest in  or  right  to  the  possession  of  the  stock  in  trade, 
furniture,  fixtures,  equipment,  books  of  account,  and 
other  personal  property  belonging  to  the  three  (3) 
grocery  stores  situated  in  the  city  of  San  Diego,  state 
of  California,  and  generally  known  as  numbers  618 
Fifth  street,  426  Market  street,  and   1033  Broadway. 

V. 

That  said  court  erred  in  finding  and  ordering  that 
the  title  to  said  three  (3)  stores  was  vested  in  said 
San  Diego  Co-operative  Association  and  not  in  said 
Pacific  Co-operative  League  Stores,  Inc.,  and  its  suc- 
cessor, G.  W.  Brainard,  trustee  in  bankruptcy  of  said 
Pacific   Co-operative  League   Stores,   Inc. 

VI. 

That  said  court  erred  in  ordering  said  Wm.  H. 
Moore,  Jr.,  as  ancillary  receiver  herein,  to  deliver  pos- 
session of  said  three  (3)  stores  to  the  said  San  Diego 
Co-operative  Association,  and  in  ordering  said  receiver 
to  account  to  said  association  for  the  money  taken  in 
and  paid  out  by  him  in  the  conduct  of  the  business 
of  said  stores  during  his  receivership. 

VII. 

That  said  court  erred  in  not  sustaining  the  excep- 
tions filed  for  and  on  behalf  of  said  ancillary  receiver 
to  the  report  and  supplemental  report  of  said  special 
master. 

VIII. 

That  said  court  erred  in  not  ordering  and  decree- 
ing that  the  title  to  said  three  (3)  grocery  stores  is 
vested  in  the  trustee  in  bankruptcy  of  the  estate  of 
said  Pacific  Co-operative  League  Stores,  Inc.,  bank- 
rupt, and  in  not  holding  that  said  San  Diego  Co-opera- 
tive Association  has  no  right,  title  or  interest  in  or 
to  said  stores,  or  any  part  thereof. 
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BRIEF  OF  THE  ARGUMENT. 

Counsel  for  appellant  are  at  a  loss  to  understand 
how  either  the  special  master  or  the  District  Court 
arrived  at  the  conclusion  that  as  against  the  trustee 
in  bankruptcy  the  San  Diego  Co-operative  Association, 
which  paid  not  one  dollar  toward  the  purchase  price 
of  these  stores  or  any  of  them  and  is  not  the  assignee 
of  any  of  the  subscribers  of  "loan  capital,"  can  be 
held  to  be  the  owner  of  the  stores. 

Section  47  of  the  Bankruptcy  Law  as  amended  in 
1910  provides  that  'Trustees,  as  to  all  property  in 
the  custody  or  coming  into  the  custody  of  the  Bank- 
ruptcy Court  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon."  In  other  words, 
the  trustee  in  bankruptcy  and  his  agent,  the  ancillary 
receiver,  stand  in  the  position  of  a  creditor  of  the 
Pacific  Co-operative  League,  or  the  Pacific  Co-operative 
League  Stores,  Inc.,  who  had  levied  an  execution  on 
these  stores.  As  we  have  heretofore  stated,  there  was 
recorded  in  the  office  of  the  county  recorder  of  San 
Diego  county  on  the  first  day  of  September.  1920 
[Tr.  p.  33,  Special  Master's  Finding  No.  13],  a  notice 
of  intention  to  sell  these  stores  to  the  Pacific  Co-opera- 
tive League ;  the  money  with  which  these  stores  were 
purchased  had  been  collected  in  the  name  of  the  Pa- 
cific Co-operative  League,  deposited  in  a  bank  in  San 
Diego  in  the  name  of  the  Pacific  Co-operative  League, 
transferred  to  San  Francisco  to  the  general  account 
of  the  Pacific  Co-operative  League  [Tr.  p.  138],  com- 
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mingled  with  all  the  other  funds  of  the  Pacific  Co- 
operative League  [Tr.  p.  138]  and  paid  out  of  that 
general  fund.  It  is  significant  that  the  contract  of 
sale  entered  into  by  the  San  Diego  Co-operative  League 
(whose  name  was  later  changed  to  the  San  Diego 
Co-operative  Association)  was  subject  to  the  approval 
of  the  Pacific  Co-operative  League.  [Testimony  of  J. 
N.  Bischoff,  Tr.  p.  114.]  Mr.  Bischoff  testified  as 
follows : 

*'The  agreement  is  made  out  in  the  name  of  the  San 
Diego  Co-operative  Association  and  at  the  bottom  of 
it  there  appears  a  clause  'subject  to  the  approval  of 
the  Pacific  Co-operative  League.'  Mr.  Hammond 
asked  us  if  we  had  full  power  to  execute  the  contract. 
Mr.  Johnson  and  myself  stated  that  it  must  have  the 
approval  of  the  Pacific  Co-operative  League  before  it 
was  of  any  effect.  Mr.  Justin  Hammond  asked  mem- 
bers of  the  board  of  directors  if  they  had  full  power 
to  execute  an  instrument  of  this  kind,  and  the  reply 
was  made  by  Mr.  A.  A.  Johnson  and  myself  that  the 
agreement  must  have  the  approval  of  the  Pacific  Co- 
operative  League   before   it   had   any   effect. 

After  the  agreement  was  signed,  it  was  forwarded 
to  the  Pacific  Co-operative  League  at  its  headquarters 
in  San  Francisco.  The  Pacific  Co-operative  League 
affirmed  the  contract  by  telegram." 

Mr.  Bischoff  for  practically  the  entire  time  was  a 
member  of  the  board  of  directors  and  president  of  the 
San  Diego  Co-operative  Association. 

At  the  time  this  contract  was  signed  and  at  the  time 
the  above  statement  was  made  there  were  present  Mr. 
Justin   Hammond    (president   of  the   Consumers   Gro- 
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cery  Company,  the  seller),  Mr.  Kinard,  representing 
Mr.  Hammond,  Mr.  A.  A.  Johnson,  representing  the 
Pacific  Co-operative  League,  and  the  following  mem- 
bers of  the  board  of  directors  of  the  San  Diego  Co- 
operative Association:  Mr.  Webster,  Mr.  Eason,  Mr. 
Barnes  and  Mr.  Bischoff,  being  four  members  out  of 
seven  of  the  board  of  directors  of  the  local  association. 
Thus  at  the  very  outset  notice  was  brought  to  the  local 
association  through  a  majority  of  the  board  of  di- 
rectors (Mr,  Bischoff  was  president  and  Mr.  Eason  was 
secretary)  that  the  title  to  the  stores  was  to  be  taken 
in  the  name  of  the  Pacific  Co-operative  League.  From 
the  time  when  the  preliminary  contract  was  entered 
into,  the  entire  transaction  was  carried  on  by  Mr.  H. 
A.  Floaten,  a  representative  of  the  Pacific  Co-oper- 
ative League.  [Tr.  pp.  129,  130,  131,  132.]  The  bill 
of  sale  went  direct  to  the  Pacific  Co-operative  League. 
[Tr.  pp.  131-2.]  The  local  manager  was  employed  by 
the  Pacific  Co-operative  League.  [Testimony  of  H.  A. 
Floaten,  Tr.  p.  133.] 

The  insurance  policies  were  immediately  assigned  to 
the  Pacific  Co-operative  League.      [Tr.   pp.   139-140.] 

Compensation  insurance  on  the  employees  was  car- 
ried in  the  name  of  the  Pacific  Co-operative  League 
and  the  manager  was  bonded  to  the  Pacific  Co-oper- 
ative League.      [Tr.  p.    140,   last   paragraph.] 

Taxes. 

The  Pacific  Co-operative  League  paid  the  taxes  on 
the  stores.     [Tr.  p.  141.] 


—17— 
Interest  on  "Loan  Capital." 

The  money  to  pay  interest  on  the  "loan  capital"  cer- 
tificates was  paid  out  of  the  general  profits  of  the  busi- 
ness of  the  Pacific  Co-operative  League  and  not  out 
of  the  profits  of  the  local  group.  [Testimony  of  H.  H. 
Dobbs,  Tr.  p.   141.] 

Operation  of  the  Stores. 

The  stores  were  operated  by  the  Pacific  Co-operative 
League  and  later  by  the  Pacific  Co-operative  League 
Stores,  Inc.,  as  above  indicated,  from  the  date  of  the 
bill  of  sale  up  to  the  time  of  attachment  which  was 
sometime  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. The  Pacific  Co-operative  League  Stores,  Inc., 
was  adjudicated  a  bankrupt  on  the  22nd  day  of  Feb- 
ruary, 1922,  and  the  Pacific  Co-operative  League  was 
adjudicated  a  bankrupt  on  or  about  the  15th  day  of 
March.    1922.      [Tr.   p.    146.] 

Management. 

As  heretofore  stated,  the  manager  was  employed  by 
and  bonded  to  the  Pacific  Co-operative  League.  [Tes- 
timony of  Walter  Huggins,  Tr.  p.  94.]  The  bank  ac- 
count was  at  all  times  under  the  control  of  the  Pacific 
Co-operative  League. 

"At  all  times  I  signed  the  checks  on  instructions 
from  San  Francisco  as  manager  of  the  Pacific  Co- 
operative League.  I  furnished  a  fidelity  bond  as  man- 
ager of  the  store.  The  bond  was  in  favor  of  the  Pacific 
Co-operative   League    in   San    Francisco. 
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I  made  daily  reports  to  the  Pacific  Co-operative 
League  in  San  Francisco  of  the  business  done  in  the 
San  Die^o  stores.  *  *  *  j  p^id  bills  on  instruc- 
tions from  San  Francisco.  Later  they  made  a  change 
and  instructed  me  that  all  bills  would  be  paid  in  San 
Francisco  and  not  in  San  Diego  except  the  small  daily 
bills.  Prior  to  that  I  paid  the  bills  by  checks  of  the 
Pacific  Co-operative  League  signed  by  myself  as  man- 
ager. I  never  received  instructions  with  regard  to  pay- 
ment of  bills  from  anyone  except  from  the  San  Fran- 
cisco office  of  the  Pacific  Co-operative  League.  The 
subject  of  my  taking  orders  from  the  local  board  was 
never  mentioned  by  the  San  Francisco  office  of  the 
Pacific  Co-operative  League.  The  Pacific  Co-operative 
League  in  San  Francisco  hired  me  and  told  me  to  come 
down  and  take  charge  of  these  stores  and  to  make 
dailv  reports  to  them  and  make  deposits  in  the  bank 
in  the  name  of  the  Pacific  Co-operative  League  subject 
to  my  check  as  manager.  All  bills  which  I  received 
for  goods  purchased  for  the  local  stores  on  credit  came 
to  the  Pacific  Co-operative  League."  [Testimony  of 
Walter  Huggins,  Tr.  pp.  94-95.] 

Creditors. 

All  of  the  creditors  are  creditors  of  the  Pacific  Co- 
operative League  or  its  successor,  the  Pacific  Co-opera- 
tive League  Stores,  Inc.  [Testimony  of  Walter  Hug- 
gins,  Tr.  pp.  96-97.] 

**The  Pacific  Co-operative  League  owes  money  for 
goods  delivered  to  the  San  Diego  Stores,  purchased 
during  the  time  I  was  in  charge  of  the  stores.  Some 
of  these  debts  have  not  been  paid.  I  do  not  know 
about  the  rest.  I  sent  most  of  them  to  San  Francisco 
when  thev  asked   for  them  a  couple  of  months  ago. 


—19— 

To  my  knowledge  they  have  not  been  paid.  1  do  not 
believe  they  have.  I  do  not  know  if  the  creditors  of 
the  local  stores  have  filed  claims  in  the  bankruptcy 
court."  [Testimony  of  Walter  Huggins,  Tr.  pp.  96- 
97;  see  also,  testimony  of  H.  A.  Floaten,  Tr.  pp.  133- 
134.] 

Deposit  of  Moneys. 

The  local  board  of  directors  had  knowledge  that  the 
funds  were  being  handled  in  the  name  of  the  Pacific 
Co-operative  League. 

''My  instructions  to  deposit  the  money  coming  from 
the  store  in  the  bank  in  San  Diego  and  to  draw  checks 
against  it  came  from  San  Francisco,  from  the  office 
of  the  Pacific  Co-operative  League.  The  president 
of  the  local  hoard  of  directors  zvas  with  me  when  I 
opened  the  account  in  the  hank  in  San  Diego.  It  was 
upon  instructions  from  the  Pacific  Co-operative  League 
in  San  Francisco,  I  believe."  [Testimony  of  Walter 
Huggins,  Tr.  p.  97.] 

The  local  board  of  directors  knew  that  they  had  no 
control  over  the  stores.  [See  testimony  of  J.  N.  Bisch- 
ofif,  Tr.  pp.  115-116;  testimony  of  Walter  Barnes,  Tr. 
p.  120;  testimony  of  John  S.  Seibert,  Tr.  p.  123;  testi- 
mony of  Nora  White  Simpson,  Tr.  p.  127.]  Bischoff, 
Barnes  and  Mrs.  Simpson  were  all  members  of  the 
board  of  directors  of  the  local  association. 

"Loan  Capital." 

As  heretofore  stated,  the  "loan  capital"  was  nothing 
but  a  loan  on  which  interest  was  paid.  Even  assum- 
ing,   for   the   sake   of  argument,   that  the   San   Diego 
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Co-operative  Association  is  a  party  interested  in  this 
litigation,  and  assuming-  this  money  was  advanced  by 
it  (which  is  not  the  fact)  still  we  contend  that  as 
against  the  Pacific  Co-operative  League  and  its  suc- 
cessor, the  Pacific  Co-operative  League  Stores,  Inc.,  it 
could  not  claim  title  to  these  stores.  The  'Moan  cap- 
ital" certificate,  which  is  the  written  evidence  of  the 
subscription,  provides  that  the  money  is  subscribed  as 
"loan  capital"  to  be  invested  in  the  Pacific  Co-operative 
League  for  the  use  of  the  co-operative  store  at  San 
Diego,  California,  in  accordance  with  the  by-laws  of 
the  Pacific  Co-operative  League.  [Tr.  p.  3L]  Inter- 
est at  the  rate  of  five  per  cent  was  paid  on  these  loans. 
[Testimony  of  Stanley  M.  Cue,  Tr.  p.  90;  testimony 
of  Chas.  J.   Eason,  Tr.  p.  80.] 

But  as  heretofore  stated,  the  "loan  capital"  was  not 
subscribed  by  the  respondent  herein,  but  by  550  dif- 
ferent individuals  [testimony  of  J.  N.  Bischofif,  p. 
113],  and  there  is  no  evidence  that  respondent  in  any 
way  represents  or  has  authority  to  act  for  these  550 
individuals.  As  a  matter  of  fact,  275  of  the  550 
subscribers  to  this  "loan  capital"  converted  their  "loan 
capital"  certificates  into  stock  in  the  Pacific  Co-opera- 
tive League  Stores,  Inc.  and  most  of  them  received 
their  stock.  [Testimony  of  Walter  Barnes,  p.  117.] 
It  is,  therefore,  our  contention  that  the  San  Diego 
Co-operative  Association  has  no  capacity  to  sue,  and 
that  it  has  no  standing  in  court,  but  is  simply  attempt- 
ing to  perform  a  vicarious  service  for  550  individuals, 
who  have  in  no  way  transferred  what  interest  thev 
have  to  it. 
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Legal  Title. 

The  special  master  found  "that  at  all  times  herein 
the  Pacific  Co-operative  League  has  had  the  legal  title 
to  said  three  stores"  [Tr.  p.  50],  and  this  finding  was 
approved  by  the  court  along  with  all  the  rights  or 
findings  of  the  special  master.  It  has  been  nowhere 
contended  that  the  legal  title  to  these  stores  ever  was 
in  any  other  person  than  the  Pacific  Co-operative 
League  and  the  Pacific  Co-operative  League  Stores, 
Inc.,  and  that  title  passed  by  operation  of  law  to  the 
trustee,  appellant  herein. 

Estoppel. 

As  heretofore  stated  in  this  brief,  the  three  stores 
in  question  were  owned  and  controlled  from  Septem- 
ber 11,  1920,  until  about  January,  1922,  by  the  Pacific 
Co-operative  League,  and  the  Pacific  Co-operative 
League  Stores,  Inc.  During  that  time,  as  heretofore 
pointed  out,  credit  was  extended  to  the  Pacific  Co- 
operative League  and  the  Pacific  Co-operative  League 
Stores,  Inc.,  on  the  faith  of  their  ownership  of  this 
property.  The  local  association  and  its  board  of  di- 
rectors had  knowledge  at  all  times  of  what  was  going 
on  and  that  credit  was  being  extended  to  the  Pacific 
Co-operative  League — and  now  when  bankruptcy  en- 
sues, after  practically  a  year  and  a  half  of  silence, 
with  the  legal  title  admittedly  in  the  bankrupts,  the 
San  Diego  Co-operative  Association  now  comes  into 
a  court  of  equity  and  prays  that  it  (not  its  members 
nor  the  subscribers  to  "loan  capital")    should  be  de- 
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clared  to  be  the  owner  of  these  stores;  and  that  the 
people,  who  on  the  faith  and  credit  of  the  ownership 
of  these  stores  by  the  Pacific  Co-operative  League  and 
the  Pacific  Co-operative  League  Stores,  Inc.,  have  be- 
come creditors  of  these  bankrupts,  should  be  deprived 
of  the  assets  upon  which  they  have  a  right  to  rely 
for  the  payment  of  their  claims,  and  that  the  San 
Diego  Co-operative  Association,  respondent  herein, 
should  take  these  stores  free  and  clear  of  any  claim 
whatsoever.  Surely  they  do  not  come  into  equity  with 
clean  hands. 

In  Corpus  Juris,  Volume  21,  page  1060,  it  is  stated: 

"If  a  person  by  his  conduct  induces  another  to 
believe  in  the  existence  of  a  particular  state  of 
facts  and  the  other  acts  thereon  to  his  prejudice, 
the  former  is  estopped  as  against  the  latter  to  deny 
that  that  state  of   facts  does  in  truth  exist." 

See: 

Wehrman  v.  ConkHn,  155  U.  S.  314; 

U.  S.  V.  West  Side  Irrigation  Co.,  230  Fed.  212. 

It  is  a  well-recognized  principle  that, 

"He  who  is  silent  when  conscience  requires  him  to 
speak  shall  be  debarred  from  speaking  when  con- 
science requires  him  to  keep  silent."  {Harris  v. 
American  Bldg.,  etc.,  Assn.,  122  Ala.  545,  554,  25 
So.  220.) 

"One  having  a  right  to  property  ^  ^  ^  must 
act  with  that  degree  of  caution  in  making  known 
his  claim  as  will  prevent  others  in  ignorance  of 
their   rights   from    innocently    making    advances 
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upon  the  faith  of  it.  If  by  his  negligence  men 
acting  with  ordinary  prudence  have  in  good  faith 
obtained  a  right  to  the  property,  he  cannot  com- 
plain if  he  should  be  postponed  to  them."  (Hughes 
V.  McAlister,  15  Mo.  296,  55  Am.  Dec.  143,  144.) 

V^ol.   21,   Corpus  Juris,   p.    1156,   section   158,   reads 
as   follows : 

''Personal  Property.  Where  one  who  owns  or 
has  an  interest  in  personal  property,  with  full 
knowledge  of  his  rights,  suffers  another  to  deal 
with  it  as  his  own  by  selling  or  pledging  it,  or 
otherwise  disposing  of  it,  he  will  be  estopped 
to  assert  his  title  or  right  as  against  a  third  per- 
son who  has  acted  on  the  faith  of  and  been  mis- 
led by  his  acquiescence.  Actual  presence  of  the 
owner  at  the  time  of  the  sale  is  not  indispensable. 
And  in  the  application  of  the  rule  it  is  of  no 
conseciuence  that  there  was  no  actual  intention  to 
mislead  or  injure  anyone." 

Volume  21,  Corpus  Juris,  p.  1169,  section  175,  reads 
as   follows : 

''Negligence — In  General.  A  recognized  propo- 
sition as  to  estoppel  in  pais  is  that  if  in  the  trans- 
action itself  which  is  in  dispute  a  party  has  led 
another  into  the  belief  of  a  certain  state  of  facts 
by  conduct  of  culpable  negligence  calculated  to 
have  that  result,  and  such  culpable  negligence  has 
been  the  proximate  cause  of  leading,  and  has  led 
the  other  to  act  by  mistake  upon  such  belief  to 
his  prejudice,  he  cannot  be  heard  afterward  as 
against  that  other  to  show  that  the  state  of  facts 
referred  to  did  not  exist.     Since  in  order  to  create 
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an  equitable  estoppel  it  is  not  necessary  that  there 
should  be  an  intentional  moral  wrong,  neglig-ence, 
when  there  is  a  dut}'  cast  upon  a  person  to  dis- 
close the  truth,  may  supply  the  place  of  intent, 
where  the  effect  of  such  negligence  is  to  work 
a  fraud  on  the  party  setting  up  the  estoppel." 

Volume  21,  Corpus  Juris,  p.  1172,  section  177,  reads 
as  follows: 

''Clothing  Another  With  Apparent  Title  or  Au- 
thority— In  General.  Where  the  true  owner  of 
property  holds  out  another,  or  allows  him  to  ap- 
pear as  the  owner  of  or  as  having  full  power  of 
disposition  over  the  property,  and  innocent  third 
persons  are  thus  led  into  dealing  with  such  ap- 
parent owner  or  person  having  such  apparent 
power  of  disposition,  they  will  be  protected.  How- 
ever indisputable  were  the  intentions  of  the  own- 
er not  to  surrender  his  ownership,  when  he  has 
surrendered  the  possession  and  exhibited  the  per- 
son who  has  that  possession  to  the  world  as  one 
having  the  power  to  dispose  of  the  property,  he 
will  not  be  heard  against  an  honest  buyer  who 
acted  upon  the  confidence  imprudently  reposed  by 
the  owner.  In  such  cases  the  rights  of  such  third 
persons  do  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  deal  di- 
rectly, but  are  derived  from  the  act  of  the  real 
owner,  which  precludes  him  from  disputing  as 
against  them  the  existence  of  the  title  or  power 
which,  through  negiigence  or  mistaken  confidence, 
he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance." 

See : 

Porter  v.  Johnson,   172  Cal  456. 
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In  Morgan  v.  Chicago  &  Alton  R.  R.  Co.,  96  U.  S. 
743,  the  Supreme  Court  of  the  United  States  said : 

"The  appellee  insists  that  the  record  discloses  a 
case  of  estoppel  in  pais  and  that  the  appellant  is 
thereby  barred  from  maintaining:^-  the  claim  which 
he  seeks  to  enforce  in  this  litigation. 

"The  principle  is  an  important  one  in  the  ad- 
ministration of  the  law.  It  not  infrequently  g^ives 
triumph  to  right  and  justice  where  nothing"  else 
would  save  them  from  defeat.  It  proceeds  upon 
the  ground  that  he  who  has  been  silent  as  to  his 
alleged  rights  when  he  ought  in  good  faith  to 
have  spoken,  shall  not  be  heard  to  speak  when 
he  ought  to  be  silent. 

"He  is  not  permitted  to  deny  a  state  of  things 
which  by  his  culpable  silence  or  misrepresentations 
he  has  led  another  to  believe  existed  and  who  has 
acted  according-ly  upon  that  belief. 

"The  doctrine  always  presupposes  error  on  the 
one  side  and  fault  or  fraud  upon  the  other  and 
some  difficulty  of  which  it  would  be  inequitable 
for  the  party  against  whom  the  doctrine  is  as- 
serted to  take  advantage."  (Citing  Merchants 
Bank  V.  State  Bank,  10  Wall.  604.) 

While  not  in  any  way  controlling,  either  on  the  Dis- 
trict Court  or  on  this  court,  the  attention  of  the  court 
is  respectfully  directed  to  the  opinion  of  Judge  Bean 
in  a  case  arising  out  of  this  same  bankruptcy,  in  the 
state  of  Oregon,  the  only  difference  between  it  and  the 
case  at  bar  being  that  in  the  Oregon  case  the  actual 
possession  of  the  store  was  in  the  hands  of  the  local 
group  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, while  in  this  case  the  stores  were  in  the  pos- 
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session  of  the  receiver.  Judge  Bean's  memorandum 
of  opinion  is  so  significant  and  seems  to  counsel  so 
much  in  point  that  it  is  quoted  herein  in  full,  as  fol- 
lows : 

*'In  the  matter  of  the  Pacific  Co-operative 
League  Stores,  Inc.,  it  seems  that  some  years  ago 
a  California  concern  operating  under  the  name  of 
the  Pacific  Co-operative  League  proceeded  to  or- 
ganize various  branch  stores  in  various  parts  of 
the  northwest,  and  among  other  places  in  La 
Grande.  Their  plan  was  to  induce  local  people 
to  pay  a  $10.00  fee  for  becoming  a  member  of 
the  league,  joining  the  league,  or  becoming  a  mem- 
ber thereof,  and  to  loan  to  it  $50.00,  with  the 
accumulations  of  which  the  league  purchased  or 
established  a  local  store.  This  method  was  fol- 
lowed in  La  Grande  and  a  store  was  purchased 
and  thereafter  operated  by  the  Co-operative 
League. 

Later,  sometime  in  1921,  the  Co-operative 
League  found  it  convenient  for  various  reasons  to 
organize  another  corporation  called  the  Pacific  Co- 
operative League  Stores  and  this  latter  corpora- 
tion took  over  the  business  of  the  former  store, 
and  among  others  the  La  Grande  store,  and  con- 
tinued to  operate  it  until  the  spring  of  1922,  when 
it  became  financially  embarrassed.  The  local  per- 
sons interested  in  the  La  Grande  store  learning  of 
that  fact,  concluded  to  take  possession  of  the  store 
and  did  so,  and  transferred  it,  or  attempted  to 
transfer  it,  rather,  to  the  respondents  in  this  case, 
and  they  subsequently  transferred  it,  or  attempted 
to  transfer  it,  to  a  local  corporation  organized 
by  them  at  La  Grande. 
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''A  receiver  was  appointed  in  California  for  the 
Pacific  Co-operative  Leap;ue  Stores  and  in  an  an- 
cillary proceeding-  a  local  receiver  was  appointed. 
He  demanded  possession  of  the  La  Grande  store 
and  it  w^as  refused.  Thereupon  he  filed  a  peti- 
tion for  an  order  requiring  the  defendants  to  turn 
the  store  over  to  him  and  they  refused  to  do  so. 
Issue  was  joined  and  the  matter  referred  to  a  mas- 
ter, who  heard  the  testimony,  reported  the  facts 
and  recommended  that  the  prayer  of  the  receiver 
be  g-ranted. 

"Now  the  principal  contention  of  the  defend- 
ants is  first  that  the  La  Grande  store  belonged  to 
them,  individually,  and  not  to  the  Co-operative 
Leag-ue ;  but  that  is  not  supported  by  the  testimony 
at  all.  It  is  true  they  furnished  the  money — a  part 
of  it,  at  least,  and  perhaps  all  of  it — but  the  store 
was  really  managed  and  controlled  by  the  Cali- 
fornia corporation;  reports  were  made  daily  to  it; 
it  drew  the  checks  in  payment  of  the  bills;  pur- 
chased by  its  own  check  the  store  at  La  Grande 
and  managed  and  controlled  it. 

'Then  it  is  contended  that  because  the  second 
corporation,  or  the  Pacific  Co-operative  League 
Stores,  never  complied  with  the  laws  of  Oregon 
by  filing  its  articles  of  incorporation  and  other- 
wise fulfilling  the  requirements  of  the  statute  gov- 
erning foreign  corporations,  that  it  had  no  legal 
right  to  do  business  in  Oregon.  But  if  that  is 
true — and  probably  it  is — it  does  not  seem  to  me 
that  it  would  be  any  excuse  or  justification  for 
these  defendants  taking  possession  of  this  store 
without  right  or  authority,  and  therefore  the  find- 
ing's of  the  special  master  in  that  case  will  be 
affirmed." 
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Judge  Bean's  opinion  was  called  to  the  attention  of 

Judge   Bledsoe  and   reference  to  it   will   be   found  in 

Judge  Bledsoe's  memorandum  opinion  on  page  151  of 
the  transcript. 

Agency. 

Respondent  contended  in  its  pleadings  [see  Tr.  pp. 
6,  8],  and  at  the  trial  and  the  special  master  found 
[Tr.  p.  46,  Finding  5]  that  the  Pacific  Co-operative 
League  was  the  agent  or  trustee  of  the  San  Diego 
Co-operative  Association,  respondent  herein.  The  Dis- 
trict Court  in  affirming  the  report  of  the  special  mas- 
ter also  took  the  position  that  the  Pacific  Co-operative 
League  was  the  agent  or  trustee  of  the  San  Diego 
Co-operative  Association.  Counsel  for  appellant  con- 
tend that  there  is  absolutely  no  evidence  in  the  record 
vipon  which  to  base  a  finding  of  trusteeship  or  agency. 

But,  assuming  for  the  sake  of  argument,  that  the 
Pacific  Co-operative  League  was  the  agent  or  trustee 
of  the  San  Diego  Co-operative  Association,  neverthe- 
less, it  would  not  be  entitled  to  an  order  directing  the 
trustee  in  bankruptcy  to  deliver  this  personal  property 
to  it.  The  evidence  from  one  end  to  the  other  shows 
that  the  San  Diego  Co-operative  Association  and  the 
subscribers  to  the  "loan  capital"  at  all  times  had 
knowledge  of  the  fact  that  these  stores  were  being 
operated  by  the  Pacific  Co-operative  League,  and  they 
must  have  known  that  debts  were  being  contracted  by 
said  Pacific  Co-operative  League.  Consequently,  as- 
suming respondent's  own  position,  these  debts  were 
contracted  by  respondent's  agent,  with   its  knowledge 
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a^d  with  the  knowledge  of  its  members  and  on  be- 
half of  respondent,  and  the  trustee  in  bankruptcy, 
standinf>-  as  he  does  in  the  position  of  an  attaching 
creditor  attaching  respondent's  property  for  its  own 
debt,  certainly  has  a  right  to  hold  the  property  as 
against   respondent. 

We  contend  that  the  position  taken  by  respondent 
herein,  vi:^.:  that  it  allowed  the  Pacific  Co-operative 
League  to  operate  and  manage  this  property  as  its 
agent  and  accumulate  debts,  and  then  when  catastrophe 
overtook  the  enterprise  it  has  a  right  to  claim  the 
property  as  its  own,  free  and  clear  of  the  debts  created 
on  its  behalf,  by  its  authorized  agent,  is  a  stench  in 
the  nostrils  of  any  honest  man,  and  should  not  be 
countenanced   by   a   court  of  equity. 

It  is,  therefore,  respectfully  submitted  that  the  de- 
cision  of   the   special   master   and   the   District   Court 
should  be   reversed   and   an   order  made   and   entered 
herein  decreeing  that  the  three  stores  involved  are  the 
property  of  G.  W.  Brainard,  trustee  in  bankruptcy  of 
the  Pacific  Co-operative  League  Stores,  Inc.;  that  the 
exceptions  of  the  ancillary  receiver  to  the  special  mas- 
ter's report  should  be  sustained,  and  that  the  District 
Court  should  be  declared  to  be  in  error,  for  all  of  the 
reasons  set  out  in  the  assignment  of  errors  herein. 
Respectfully  submitted, 
\V.  T.  Craig, 
Joseph  Kirk, 
Norman  A.  Bailie, 

Attorneys  for  Appellant. 
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INTRODUCTION 

On  or  about  the  fifteenth  day  of  December,  1921,  the 
San  Diego  Co-Operative  Association  met  and  dis- 
charged the  Pacific  Co-Operative  League  as  its  trustee, 
and  appointed  the  board  of  directors  of  the  San  Diego 
Co-Operative  Association  as  its  trustees  to  conduct  the 
property  in  controversy  in  this  case,  consisting  of  three 
grocery  stores  located  in  the  City  of  San  Diego,  CaH- 
fornia.  They  also  appointed  and  authorized  a  commit- 
tee to  ascertain  the  proper  legal  procedure  for  dis- 
charging the  Pacific  Co-Operative  League  as  their 
trustee  and  to  obtain  an  accounting  from  said  trustee. 


An  action  was  commenced  in  the  Superior  Court 
of  San  Diego  County  for  this  purpose.  A  temporary 
restraining  order  was  granted  by  said  court  restrain- 
ing the  Pacific  Co-Operative  League  from  taking  any 
stock  or  monies  from  said  stores  and  ordering  all 
monies  impounded  in  a  local  bank.  This  order  was 
later  made  permanent  pending  the  final  determination 
of  the  matter  before  the  Superior  Court.  This  matter 
has  never  been  brought  to  trial  because  of  the  bank- 
ruptcy proceedings. 

Soon  after  the  granting  of  the  injunction,  creditors 
of  the  Pacific  Co-Operative  League  attached  the  San 
Diego  stores.  The  San  Diego  Co-Operative  Associa- 
tion filed  a  third  party  claim,  and  the  creditors  filed  a 
$40,000.00  bond. 

The  Pacific  Co-Operative  League  was  organized  as 
a  non-profit  association  under  the  laws  of  California. 
Sometime  in  192  L  creditors  of  the  League  discovered 
it  to  be  in  an  insolvent  condition.  The  creditors  know- 
ing that  the  Pacific  Co-Operative  League  was  acting 
as  trustee  for  local  associations  and  that  many  local 
stores  in  San  Diego  and  elsewhere  were  not  assets  of 
the  Pacific  Co-Operative  League,  demanded  that  the 
Pacific  Co-Operative  League  devise  some  plan  for  the 
protection  of  the  creditors. 

The  Pacific  Co-Operative  League  then  organized 
a  profit  corporation  under  the  laws  of  the  State  of 
California  known  as  the  Pacific  Co-Operative  League 


Stores,  Inc.  All  of  the  assets  and  liabilities  of  the  Pa- 
cific Co-Operative  League,  an  insolvent  non-profit  as- 
sociation without  capital  stock,  were  turned  over  to  the 
Pacific  Co-Operative  League  Stores,  Inc.,  in  exchange 
for  five  hundred  shares  of  the  common  stock  of  the 
Pacific  Co-Operative  Lague  Stores,  Inc. 

Ownership  of  the  local  stores  in  San  Diego  and 
elsewhere  is  evidenced  by  what  is  known  as  a  "LOAN 
CAPITAL  CERTIFICATE". 

The  Pacific  Co-Operative  League,  Inc.  obtained  a 
permit  from  the  State  Corporation  Department  of  the 
State  of  California  allowing  said  corporation  to  issue 
its  capital  stock  in  exchange  for  Loan  Captial  Certi- 
ficates and  to  sell  a  certain  amount  for  cash. 

The  Pacific  Co-Operative  League  Stores,  Inc.  em- 
ployed a  large  number  of  high  pressure  salesmen  who 
used  gross  misrepresentation  to  induce  holders  of  Loan 
Capital  Certificates  to  exchange  said  certificates  for 
stock  in  the  Pacific  Co-Operative  League  Stores,  Inc. 
A  large  number  were  exchanged  because  of  the  mis- 
representation used  by  the  salesmen. 

Because  complaints  alleging  misrepresentation  were 
made  to  the  State  Corporation  Commissioner  of  the 
State  of  California,  the  permit  to  sell  and  exchange  the 
stock  of  the  Pacific  Co-Operative  League,  Inc.  was 
ordered  revoked  on  the  11th  day  of  February,  1922,  by 
said  commissioner. 
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The  creditors  then  filed  involuntary  petitions  in 
bankruptcy  against  the  Pacific  Co-Operative  League, 
and  the  Pacific  Co-Operative  League  Stores,  Inc.  Both 
were  adjudicated  as  bankrupts,  Wm.  H.  Moore,  Jr., 
being  ancillary  receiver  in  the  Southern  District  of 
California,  Southern  Division,  G.  W.  Brainard,  trus- 
tee. 

The  receiver  for  the  bankrupt  estates  of  the  above 
named  bankrupts  took  possession  of  the  three  grocery 
stores  located  in  the  City  of  San  Diego,  California, 
belonging  to  the  San  Diego  Co-Operative  Association, 
a  voluntary  association  of  persons  holding  and  owning 
Loan  Capital  Certificates  evidencing  ownership  of 
said  three  stores,  and  organized  for  the  purpose  of  op- 
erating and  managing  said  stores. 

These  stores  were  operated  by  the  Pacific  Co-Op- 
erative League  as  trustee.  They  originally  operated 
under  the  name  of  the  Consumers'  Grocery  Company. 
Later  the  name  was  changed  to  Pacific  Co-Operative 
League,  San  Diego  Branch,  the  name  used  by  the  San 
Diego  Co-Operative  Association  at  that  time. 

The  Pacific  Co-Operative  League,  without  the 
knowledge  or  consent  of  the  San  Diego  Co-Operaiive 
Association  for  which  it  acted  as  trustee,  transferred 
the  three  stores  belonging  to  the  San  Diego  Co-Op- 
erative Association  to  the  Pacific  Co-Operative  League 
Stores,  Inc. 
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After  the  receiver  took  possession  of  the  stores  in 
question,  the  San  Diego  Co-Operative  Association  rep- 
resenting the  owners  of  Loan  Capital  Certificates  filed 
a  petition  in  reclamation.  The  matter  was  referred  to 
Glen  H.  Munkelt,  Esq.,  as  special  master,  and  hearings 
\yere  had  before  him.  The  special  master  filed  his  re- 
port and  later  filed  his  supplemental  report  in  which 
he  recommended  among  other  things  that  an  order  be 
made  directing  the  receiver  to  deliver  said  stores  to 
the  San  Diego  Co-Operative  Association  as  represen- 
tative of  the  owners  and  holders  of  Loan  Capital  Cer- 
tificates. The  ancillary  receiver  filed  exceptions  to  the 
report  of  the  special  master. 

The  report  of  the  special  master  and  the  excep- 
tions thereto  were  brought  on  for  hearing  before  the 
Honorable  Benjamin  F.  Bledsoe,  judge  of  the  United 
States  District  Court,  in  and  for  the  Southern  District 
of  California,  and  on  the  8th  day  of  December,  1922, 
Judge  Bledsoe  filed  a  memorandum  opinion  which  will 
be  found  on  pages  148  to  154,  inclusive  of  the  tran- 
script, and  also  made  an  order  affirming  the  special 
master's  report  and  assessing  on  the  receiver  a  penalty 
of  five  dollars  for  each  exception  or  one  hundred  fifty 
dollars. 

Thereafter,  on  stipulation  and  order  of  court  there- 
on the  trustee,  G.  W.  Brainard,  was  substituted  in  said 
cause  for  the  ancillary  receiver  and  the  appeal  is  being 
prosecuted  in  the  name  of  the  trustee. 
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On  May  21,  1923,  the  trustee  filed  his  assignment 
of  errors,  which  assignment  of  errors  will  be  found 
on  pages  155  to  157,  inclusive,  of  the  transcript. 

STATEMENT 

The  local  co-operative  movement  in  San  Diego 
grew  out  of  the  Federated  Trades  Council.  This  council 
appointed  a  committee  in  July,  1919,  to  investigate  co- 
operation in  general  and  report  whether  or  not  it 
would  be  advisable  to  form  a  local  co-operative  asso- 
ciation to  conduct  a  store  or  stores  on  the  co-operative 
plan.  The  committee  reported  favorably.  About  this 
time  there  appeared  in  San  Diego,  a  certain  John  A. 
Hadland.  He  assisted  the  committee  then  in  existence 
in  the  formation  of  the  present  San  Diego  Co-Opera- 
tive  Association.  The  organization  of  the  local  asso- 
ciation was  completed  about  the  20th  day  of  Novem- 
ber, 1919.  It  was  at  that  time  called  the  San  Diego 
Consumers'  Co-Operative  Association.  (Testimony 
of  Charles  Henry  Peltcher,  Tr.  p.  64;  testimony  of 
John  A.  Hadland,  Tr.  p.  66.) 

On  his  way  to  San  Diego  from  Alaska,  Mr.  Had- 
land had  a  conference  with  Mr.  Ames,  President  of  the 
Pacific  Co-Operative  League.  Mr.  Ames  spoke  of  the 
possibility  of  Mr.  Hadland  doing  co-operative  work  in 
San  Diego  and  explained  the  Pacific  Co-Operative 
League  plan  to  him.  Mr.  Ames  stated  that  the  pur- 
pose of  the  Pacific  Co-Operative  League  was  to  man- 


age  the  stores  of  local  associations,  to  train  managers 
for  this  purpose,  to  give  advice  to  organizations  open- 
ing new  stores,  to  promote  the  idea  of  co-operation, 
and  to  publish  an  organ  spreeding  the  work  of  co-op- 
eration, that  the  San  Diego  stores  should  be  financed 
on  a  $50.00  basis,  $10.00  for  an  associate  membership 
fee  in  the  Pacific  Co-Operative  League  for  services 
rendered  to  the  local  association  by  the  league,  $40.00 
was  to  be  for  goods  on  the  shelves  of  the  store  or  in 
other  words,  the  property  of  the  San  Diego  people. 
That  in  addition  the  members  of  the  local  association 
could  vote  25  per  cent  of  its  capital  for  a  wholesale, 
known  as  the  Co-Operative  Wholesale  Company  of 
San  Francisco,  a  separate  organization. 

Mr.  Hadland  repeated  the  statements  made  by  Mr. 
Ames  on  the  league  plan  to  prospective  members  at 
public  meetings  and  personally.  He  also  distributed 
about  fifty  copies  of  the  By-Laws  of  the  Pacific  Co- 
Operative  League  given  to  him  by  Mr.  Ames  in  Seattle. 
Later,  Mr.  Hadland  distributed  additional  By-Laws  of 
the  Pacific  Co-Operative  League  and  other  pamphlets 
explaining  the  League  plan  sent  to  him  by  Mr.  Ames 
after  his  arrival  in  San  Diego.  (Testimony  of  John 
A.  Hadland,  Tr.  pp.  66-68). 

Mr.  Hadland  then  circulated  the  following  sub- 
scription list: 

"This  list  is  in  charge  of  No.  12. 
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"SAN  DIEGO  CONSUMERS  CO-OPERATIVE 
ASSOCIATION. 

Labor  Temple,  621   Sixth  Street. 
"San  Diego,  California,  Jan.  26th,  1920. 
(Testimony  of  John  A.  Hadland.) 

"We,  the  undersigned,  hereby  agree  to  subscribe 
for  membership  in  the  San  Diego  Branch  Co-Opera- 
tive  store,  and  agree  to  pay  thereon  the  sum  of  $50.00 
(fifty  dollars)  in  cash  or  installments  on  receiving 
notice  of  collection  from  Mr.  Johnson  our  BONDED 
ORGANIZER." 
(Tr.  pp.  67-68.) 

Mr.  Hadland  left  San  Diego  about  June  1,  1920, 
for  Alaska  in  the  employ  of  the  Pacific  Co-Operative 
League,  where  he  was  ordered  by  Mr.  Ames  and  was 
sent  a  check  for  $50.00  to  pay  his  expenses  to  San 
Francisco  where  he  reported  to  Mr.  Ames.  (Testi- 
mony of  John  A.  Hadland,  Tr.  p.  70.) 

After  the  preliminary  work  of  Mr.  Hadland,  Mr. 
Ames,  the  President  of  the  Pacific  Co-Operative 
League  and  Mr.  A.  A.  Johnson,  the  bonded  organizer 
of  the  League,  came  to  San  Diego.  They  addressed 
various  meetings  explaining  the  league  plan  and  the 
benefits  to  be  derived  by  the  local  people  through  af- 
filiation with  the  League.  In  addition  to  the  repre- 
sentations made  at  these  meetings,  Mr.  A.  A.  Johnson 
interviewed  a  large  number  of  the  local  people  person- 
ally and  through  his  representations  induced  them  to 
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subscribe  loan  capital  to  the  local  stores  and  to  pay 
$10.00  for  an  associate  membership  in  the  League. 

Mr.  Ames  and  Mr.  Johnson  both  stated  that  under 
the  League  plan,  the  members  of  the  local  association 
would  run  the  stores  purchased  with  their  money;  that 
the  league  would  act  as  trustees  or  agents,  manage  the 
stores,  keep  the  books,  furnish  expert  managers,  pro- 
mote the  co-operative  movement,  furnish  expert  advice 
in  the  purchase  of  stores;  that  affiliated  associations 
could  purchase  through  the  Co-Operative  Wholesale 
thereby  combining  the  buying  power  of  a  large  num- 
ber of  stores  and  purchase  cheaper  than  otherwise; 
that  the  league  would  keep  an  accurate  check  on  the 
stock  and  prevent  overstocking  on  the  purchase  of  un- 
salable goods;  that  the  Pacific  Co-Operative  League 
operated  on  the  "Rochdale  Plan".  (Testimony  of 
Charles  J.  Eason,  Tr.  pp.  71-74;  testimony  of  W.  S. 
Neal,  Tr.  pp.  87-89;  testimony  of  Stanley  M.  Cue,  Tr. 
pp.  88-91 ;  testimony  of  Mrs.  Bertha  Gleason,  Tr.  p. 
92;  testimony  of  J.  R.  Dennison,  Tr.  pp.  143-145.) 

In  addition  to  these  representations  made  by  Mr. 
Ames,  President  of  the  Pacific  Co-Operative  League, 
Mr.  Johnson  and  Mr.  Hadland  at  public  meetings  and 
by  personal  interviews,  pamphlets,  By-Laws,  copies  of 
the  Pacific  Co-Operator,  and  other  literature  explain- 
ing the  Pacific  Co-Operative  League  plan  were  dis- 
tributed among  the  San  Diego  people  interested  in  co- 
operation. 


—10— 

"Page  2 — By-Laws  Pacific  Co-Operative  League: 
''Second,  the  purpose  for  which  this  Association  is 
formed  is  to  promote  the  theory  of  co-operation  and  to 
advance  its  practical  development,  to  establish  a  cen- 
tral bureau  of  information,  education,  publicity  and 
general  service,  and  to  provide  literatn/re  and  lectures; 
to  assist  co-operative  movement ;  to  act  as  organizer, 
promoters,  advisers  and  auditors  for  Co-Operative  As- 
sociations, and  to  assist  depeudent  co-operative  enter- 
prises to  work  in  unity  with  one  another  and  to  devcl- 
ope  a  federation  of  co-operative  bodies  for  mutual  ad- 
vantage." 
(Tr.    p.70.) 

Petitioners'  Exhibit  No.  14 — Pacific  Co-Operator 
March,  1921,  Article  by  Mr.  Ames:  "The  Pacific  Co- 
Operative  League  adheres  to  all  the  fundamental  prin- 
ciples of  the  Rochdale  system,  briefly  the  plan  of  op- 
eration of  the  Pacific  Co-Operative  League  is  as  fol- 
lows :  In  a  local  group,  desirous  of  organizing  a  store 
it  consults  the  home  office  of  the  Pacific  Co-Operative 
League  in  San  Francisco  as  to  the  minimum  member- 
ship and  capital  required.  Having  been  advised  it 
usually  obtains  the  assistance  of  a  trained,  salaried  in- 
structor to  address  meetings  which  assist  local  com- 
mittees to  secure  the  members  and  to  raise  the  capital. 
The  funds  are  deposited  in  trust  with  the  Pacific  Co- 
Operative  League  and  members  credited.  In  addition 
to  the  capital  subscribed,  members  are  required  to  pay 
a    v$  10.00   Association    membership    fee.      This    fee    is 
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used  by  the  home  office  to  pay  the  incidental  organiza- 
tion expenses,  subscription  to  the  official  monthly  or- 
gan, the  Pacific  Co-Operator,  and  to  help  defray  ex- 
penses of  general  education  work,  of  dues  to  the  Inter- 
national Co-Operative  Alliance,  etc.,  a  federated  plan 
of  the  League  as  distinguished  by  modified  form  of 
federation.  Local  groups  are  autonomous,  in  that  the 
responsibility  for  success  or  failure  rests  squarely  on 
them.  They  are  not  autonomous  in  that  they  are  not 
independent  of  other  groups  but  are  obliged  to  work 
in  unity  with  the  plans  outlined  by  the  combined  groups 
of  the  Association.  On  the  same  principe,  that  the 
State  of  New  Jersey  is  not  autonomous  political  and 
geographical  entity  but  an  integral  working  part  of  an 
association  of  states,  so  a  branch  of  the  Pacific  Co- 
operative League  is  a  unit  in  the  federation  of  co-op- 
erative societies  combined  for  mutual  protection  and 
progress.      (Tr.  pp.  98-100.) 

Petitioners  Exhibit  No.  12,  the  Pacific  Co-Opera- 
tor, December,  1920,  on  front  cover  page:  "The  gen- 
eral work  of  the  League  consists  of  educating  co-op- 
erators when  they  desire  organizing  into  stores,  groups 
and  industries,  and  federating  them  for  the  develop- 
ment of  better  mutual  service  between  producer  and 
consumer,  and  the  other  accomplishment  of  the  Inter- 
national Co-Operative  Commonwealth.  Experienced 
and  capable  advice  offered  to  those  wishing  to  organize 
for  such  purpose.  Secure  the  best  advice  possible  for 
starting  a  new  Co-Operative  organization." 
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"Pacific  Co-Operator,  July,  1920,  Page  100:  "It 
is  the  general  'plan  to  deposit  the  funds  collected  for 
store  establishment  in  a  local  hank  to  he  held  in  trust  hy 
the  League  for  the  purpose  for  zvhich  it  is  suhscrihed." 

Palcific  Co-Operator,  December,  1920,  Page  192- 
193:  ''San  Diego  at  the  advice  of  the  League  spent  a 
long  time  in  preparing  for  its  business  career.  Some 
may  have  been  a  little  impatient  with  the  delay  but  that 
is  now  forgotten  and  it  is  a  long  career  ahead.  The 
Board  of  Directors  headed  by  President  Bischoff  is  dis- 
playing the  special  business  ability  in  the  administration 
of  its  affairs  with  frequent  meetings  of  the  Board, 
prompt  attention  to  business  by  Committees,  its  ample 
material  with  which  to  meet  the  members  at  their 
monthly  meetings."     (Tr.  pp.  99-101.) 

Following  these  representations,  money  was  col- 
lected and  turned  over  to  organizer  A.  A.  Johnson,  one 
of  the  representations  of  the  Pacific  Co-Operative 
League  being  that  it  would  take  care  of  the  funds  un- 
til they  would  be  used  to  purchase  a  store  or  stores  in 
San  Diego.  (Testimonv  of  Charles  J.  Eason,  Tr. 
p.  72.) 

The  subscribers  to  loan  capital  received  a  certificate 
called  a  "LOAN  CAPITAL  CERTIFICATE,"  which 
was  in  the  following  form : 

"CO-OPERATION. 

"Producer  Consumer 

The  link  that  binds 
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"PACIFIC  CO-OPERATIVE  LEAGUE,  Inc. 

"San  Francisco,  Calif. 

"Incorporated  October  13,  1913.  Not  operated  for  profit. 

"Certificate  of  Loan  Capital. 

"(without  liability) 

"Received  of  George  F.  Gray. 

"(The  holder  hereby  agrees  that  this  Certificate  is  liable 
to  forfeiture  in  the  event  the  holder  becomes  indebted 
to  the  Pacific  Co-Operative  League) 
"The  sum  of  Forty  &  99-100  Dollars  $40.00,  as  Loan 
Capital      :     This  loan  capital  is  to  be  invested  in  the 
Pacific  Co-Operative  League  for  the  use  of  the  Co- 
operative Store  at  San  Diego,  Calif,  in  accordance  with 
the  By-Laws  of  the  Pacific  Co-Operative  League. 

"PACIFIC  CO-OPERATIVE  LEAGUE, 

"Ernest  O.  F.  Ames,  President. 
"Attest:     W.   S.  Huntington,  Registrar. 
'Dated,  San  Francisco,  Cal.  Aug.  30,  1920." 
(Petitioner's  Exhibit  9.     Tr.  p.  68.) 

A  committee  was  then  appointed  by  the  San  Diego 
Co-Operative  Association  to  investigate  the  purchase 
of  stores.  The  committee  considered  a  proposition  sub- 
mitted by  Mr.  Plammond  for  the  purchase  of  the  stores 
of  the  Consumers  Grocery  Company.  They  also  asked 
that  Mr.  Floaten,  an  expert  employed  by  the  Pacific 
Co-Operative  League,  be  sent  to  San  Diego  to  give  his 
advice  on  the  purchase  as  that  was  one  of  the  services 
offered  by  the  League.  Mr.  Floaten  reported  favor- 
ablv  and  the  local  Association  made  a  further  effort  to 
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get   sufficient   funds   to  purchase   the   stores.      (Testi- 
mony of  Charles  J.  Eason,  Tr.  pp.  77-79.) 

The  following  is  from  the  minutes  of  the  Direct- 
tors'  meeting  of  the  San  Diego  Co-Operative  League 
now  known  as  the  San  Diego  Co-Operative  Associa- 
tion, of  August  9th,  1920: 

"Orgnizer  Johnson  stated:  That  Mr.  Hammond, 
the  proprietor  of  the  Consumers'  Grocery  Company's 
stores,  requested  that  we  give  him  a  definite  answer 
in  regard  to  our  intention  of  purchasing  the  stores. 
Mr.  Johnson  also  reported:  That  up  to  the  present 
time  only  $13,000.00  of  the  loan  capital  had  been  paid 
in,  this  amount  includes  the  $2,000  special  loan  of  the 
Carpenters'  Union.  In  view  of  this  fact,  it  will  be  nec- 
essary for  the  Consumers'  Grocery  Company  to  re- 
reduce  their  stock  to  $14,000  before  we  could  purchase 
it. 

"Moved  by  Director  Rogers,  seconded  by  Director 
Barnes  that  the  entire  Board  of  Directors  act  as  a 
Committee  to  make  the  necessary  arrangements  for  the 
purchase  of  the  three  stores  of  the  Consumers'  Grocery 
Company  and  that  the  acts  of  the  majority  of  the  Com- 
mittee be  binding.     Motion  carried. 

"The  President  stated  that  unless  objection  was 
made,  the  consent  of  the  Board  of  Directors,  hereby 
granted,  authorizing  the  President  and  Secretary  to 
draw  on  the  Pacific  Co-Operative  League  for  $1,000.00 
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in  favor  of  the  Consumers'  Grocery  Company,  this 
payment  being  necessary  to  the  binding  of  the  purchase 
agreement  for  the  three  stores  this  payment  not  to  be 
made  unless  the  purchase  terms  are  satisfactory  to  the 
Committee.  There  being  no  objection  it  was  agreed  to. 
"Moved  by  Director  Webster,  seconded  by  Direc- 
tor Barnes ;  that  notice  be  sent  to  the  Pacific  Co-Op- 
erative  League  of  the  purchase  of  the  stores  and  that 
they  be  requested  to  send  a  League  representative  here 
to  superintend  their  opening.  Motion  carried."  (Tr. 
pp.  78-80.) 

The  San  Diego  Co-Operative  Association  then  en- 
tered into  an  agreement  with  the  Consumers'  Grocery 
Company  to  purchase  the  certain  grocery  stores  men- 
tioned in  this  proceeding.  Said  agreement  was  in  the 
following  form : 

"CONTRACT  AND  AGREEMENT. 
August  11,  1920. 
"1.  THIS  CONTRACT  AND  AGREEMENT  en- 
tered into  this  date  between  the  Consumers'  Grocery 
Company,  Inc.,  hereinafter  known  as  the  party  of  the 
first  part,  and  the  San  Diego  Co-Operative  Associa- 
tion, party  of  the  second  part,  Witness: 

"2.  In  receipt  of  $1,000.00  (One  Thousand  Dol- 
lars) the  party  of  the  first  part  gives  the  party  of  the 
second  part  an  option  to  purchase  the  stock  and  fix- 
tures located  at  426  Market  Street,  618  Firth  Street  and 
the  S.  W.  Corner  of  Broadway  and  Eleventh  St. 
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"3.  It  is  understood  and  agreed  by  both  parties 
that  this  option  expires  in  thirty  (30)  days  from  this 
date  (August  11,  1920). 

"4.  The  party  of  the  first  part  agrees  to  sell  to  the 
party  of  the  second  part  the  stock  of  merchandise  lo- 
cated in  the  three  stores  enumerated  in  paragraph  2  at 
the  present  market  price  per  pound,  per  dozen,  per  case 
or  per  gallon,  at  the  wholesale  jobbers  price  list  of  the 
City  of  San  Diego. 

"5.  Both  parties  agree  to  name  the  following  com- 
mittee of  three  men,  who  are  in  the  wholesale  grocery 
business,  to  price  this  inventory: 

"H.  A.  Floaten,  or  other  representative  of  the  Paci- 
fic Co-Operative  League. 

''Charles  P.  Morse,  of  Klauber-Wangenheim  Com- 
pany. 

"H.  G.  Brohm,  of  Klauber-Wangenheim  Company. 

''6.  Both  parties  agree  to  the  price  that  this  Com- 
mittee places  on  the  merchanise  as  per  agreement  in 
paragraph  4. 

'7.  The  expense  of  the  work  done  by  this  Committee 
to  be  divided  equally  between  both  parties. 

"8.  All  insurance,  public  liens,  telephone,  electric 
light,  gas,  rent  and  or  any  other  prepaid  item  to  be 
pro  rated  to  the  date  of  the  consummation  of  the  pur- 
chase. 

"9.  All  returnable  containers  to  be  taken  up  in  tlic 
stock  inventorv  at  their  cash  value,   such   as  barrels, 
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bottles,  jugs,  cans  and  or  any  other  items  of  such  nat- 
ure. 

"40.  Paper  bags,  paper,  wrapping  twine,  register 
tape  and  or  any  other  material  necessary  to  the  op- 
eration of  the  grocery  business  to  be  taken  up  in  the 
stock  inventory  at  the  present  market  price  per  pound, 
as  per  the  wholesale  price  lists. 

"11.  The  party  of  the  first  part  hereby  acknowl- 
edges to  the  party  of  the  second  part  receipt  of  $1,- 
000.00  (One  Thousand  Dollais),  being  payment  for 
the  option  covered  in  paragraph  4. 

"12.  At  the  time  this  sale  is  consummated,  pro- 
vided it  is  consummated  within  the  time  limit,  it  Is 
understood  by  both  parties  that  the  One  Thousand 
Dollars  paid  in  by  the  party  of  the  second  part  shall 
consititute  the  first  payment. 

"13.  It  is  understood  and  agreed  by  both  parties 
that  upon  payment  of  an  additional  $12,000.00  (Twelve 
Thousand  Dollars,"  if  there  should  be  any,  that  the 
the  party  of  the  first  part,  making  a  total  paid  in  of 
$13,000.00  (Thirteen  Thousand  Dollars),  the  business 
of  the  three  stores  as  enumerated  in  paragraph  2,  will 
be  turned  over  to  the  party  of  the  second  part. 

"14.  It  is  further  understood  and  agreed  that  the 
unpaid  balance  over  a  total  of  $13,000.00  (Thirteen 
Thousand  Dollars,  if  there  should  be  any,  that  the 
party  of  the  second  part  will  turn  over  to  the  party 
of  the  first  part  the  total  daily  cash  sales  each  day  un- 
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til  the  balance  is  paid  in  full;  in  no  event  shall  the  pur- 
chase price  exceed  the  sum  of  $15,000.00  (Fifteen 
Thousand  Dollars). 

"15.  In  the  event  that  the  stock  and  fixtures 
should  inventory  less  than  the  amount  paid  in,  namely, 
$13,000.00  (Thirten  Thousand  Dollars),  by  party  of 
the  second  part,  the  party  of  the  first  part  will  give 
to  the  party  of  the  second  part  a  check  covering  the 
difiference. 

"16.  It  is  understood  and  agreed  that  the  fixtures 
of  the  three  stores  enumerated  in  paragrpah  2  shall  he 
included  in  the  inventory  at  $5,000.00  (Five  Thousand 
Dollars),  the  fixtures  to  be  those  as  shown  on  the  list 
attached  to  this  agreement. 

"Consumers  Grocery  Company,   Inc., 
"By  Justin  VV.   Hammond. 


"Justin  W.  Hammond,  President. 
"San  Diego  Co-Operative  Association, 

"By  J.   N.   F.   Bishofif,   President. 

"'Chas.  J.  Eason,  Secretary. 
"San  Francisco,  Cal. 

"The  above  Agreement  approved  this  date. 
"Pacific  Co-Operative  League, 
"By "  (Tr.  pp.  73-77. ) 

The  President  and  Secretary  of  the  San  Diego  As- 
sociation were  duly  authorized  to  draw  on  the  Pacific 
Co-Operative   League   for   $1,000.00   in   favor   of   the 
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Consumers  Grocery  Company  to  bind  the  agreement  to 
purchase.  Notice  was  sent  to  the  Pacific  Co-Operative 
League  of  the  purchase  of  the  stores  and  they  were  re- 
quested to  send  a  League  represntative  to  superintend 
their  opening.  (Minutes  of  the  Directors'  Meeting  of 
the  San  Diego  Co-Operative  League,  August  9,  1920, 
Tr.  pp.  79.) 

All  of  the  money  used  in  the  purchase  of  the  stores 
was  furnished  by  the  San  Diego  Association.  At  the 
date  of  the  purchase  of  the  stores,  $15,393.00  in  cash 
was  paid  on  subscriptions :  $2,000.00  borrowed  by  the 
local  Association  on  a  note  from  Templeton  Johnson; 
$17,393.00  total  cash  to  credit  of  local  Association;  in- 
ventory showing  a  total  value  of  $21,616.38;  $5,476.36 
taken  from  cash  receipts  from  operation  of  stores ;  ac- 
tual purchase  price  paid  in  drafts  on  Pacific  Co-Op- 
erative League  $16,140.02;  leaving  a  balance  of  $1,- 
252.98  surplus  to  the  credit  of  the  local  Association 
after  the  stores  where  purchased.  (Stipulation  of  Facts, 
Tr.  p.  147.) 

The  notice  of  sale  and  the  bill  of  sale  were  executed 
in  the  name  of  the  Pacific  Co-Operative  League  with- 
out the  knowledge  of  the  San  Diego  Association.  (Tes- 
timony of  H.  A.  Floaten,  Tr.  p.  135;  testimony  of 
Charles  J.  Eason,  Tr.  p.  80.) 

Complying  with  the  request  of  the  San  Diego  As- 
sociation, the  League  sent  Mr.  H.  A.  Floaten,  a  store 
supervisor,  to  San  Diego  to  get  the  stores  started. 
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To  increase  the  membership  in  the  San  Diego  As- 
sociation and  the  capital  in  the  stores,  Mr.  A.  A.  John- 
son, a  representative  of  the  Pacific  Co-Operative 
League,  and  with  the  knowledge  of  Mr.  H.  A.  Floaten, 
the  following  sign  was  ordered  by  Mr.  Johnson  and 
placed  upon  the  largest  store,  located  on  Broadway, 
one  of  the  principle  thoroughfares  in  San  Diego,  re- 
maining there  for  more  than  one  year  and  still  there 
at  the  time  this  proceeding  was  begun : 

PETITIONERS'  EXHIBIT  No.  6 

"TO  REDUCE  THE  COST  OF  LIVING 

"THIS  STORE  OWNED  AND  OPERATED  BY 

"500  FAMILIES. 

"Ask  the  Clerk  how  you  can  join  them." 

(Testimony  of  Walter  Huggins,  Tr.  p.  96;  testimony 
of  H.  A.  Floaten,  Tr.  p.  134.) 

After  the  purchase  of  the  stores,  the  manager  made 
regular  reports  to  the  local  board  of  directors  on  tlic 
condition  of  the  business,  finances,  etc.  Several  inven- 
tories were  taken  by  the  local  board  of  directors.  All 
correspondence  from  the  League  concerning  the  stores 
was  addressed  to  the  San  Diego  Association  or  one  of 
its  officers.  Bills  were  authorized  to  be  paid  by  the 
local  board.  The  Pacific  Co-Operative  League  rec- 
ognized the  members  of  the  local  Association  as  an 
entity  and  not  as  a  number  of  individuals  that  loaned 
money  to  the  League.  (Minutes  of  the  Directors' 
meeting  of  the  San  Diego  Co-Operative  League,  Aug- 
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list  9,  1920,  Tr.  pp.  78-80;  tr.  pp.  85-87;  testimony  of 
Stanley  M.  Gue,  Tr.  p.  91 ;  testimony  of  Walter  Hug- 
gins,  Tr.  pp.  94-96;  Petitioners'  Exhibit  No.  21,  Tr. 
pp.  100-103;  Minutes  of  meeting  of  Board  of  Diectors, 
San  Diego  Association,  December  2,  1920,  Tr.  p.  103; 
testimony  of  J.  N.  Bischoff,  Tr.  pp.  115-117;  testimony 
of  John  S.  Seibert,  Tr.  pp.  123-126.) 

The  Board  of  Directors  of  the  San  Diego  Associa- 
tion computed  the  amount  to  be  paid  the  members  as 
rebates  on  profits   on  their  stores  according  to  their 
purchases,  after  first  deducting  5  per  cent  interest  due 
on  Loan  Capital.       They  then  sent  these  amounts    to 
the  Pacific  Co-Operative  League  for  payment.       The 
Board  decided  on  the  amount  to  be  distributed.     The 
San  Diego  people  did  not  share  in  any  of  the  profits 
of  other  local  groups  or  in  the  profits  of  the  Pacific 
Co-Operative    League,    neither    were   the    bills    of    the 
San  Diego  stores  or  the  interest  due  on  Loan  Capital 
paid  from  any  other  source  than  the  earnings  of  the  local 
stores  in  San  Diego.  The  following  is  a  copy  of  the  form 
used  in  paying  interest  on  loan  Capital  Certificates  and 
rebates  to  members  of  the  local  Association: 
"Pacific  Co-Operative  League 
"(Signed)      Ernest  Ames 
"San  Diego  Branch 
"When  Redeemed  Manager  Must  Forward  with  Daily 

"Report. 
The  reverse  side  of  Exhibit  reads  as  follows : 
"(1)     Added  Capital 
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'Tlease  place  to  credit  of  loan  capital  in  my  name. 

''Name  

"(2)     Redeemed  in  Cash. 

"Name       (Signed)     Stanley  M.  Gue. 

"(3)     Redeemed  in  Mdse. 

"Name  „ 

The  second  sheet  of  aforesaid  exhibit  is  in  words 
and  figures  as  follows,  to-wit: 

"No.  58     To  Be  Cashed  at  Store  only. 
"Pacific  Co-Operative  League, 

"San  Francisco,  Dec.  31,  1920. 
"To  the  Manager  of  San  Diego  Branch: 
"Pay  to,  or  Credit  W.  B.  Jones      -      -      -      -      $.17 

"   Seventeen    Cents Dollars. 

'being  in  full  payment  of  dividend  and  interest  to  De- 

"cember  31st. 

".     l.This  can  be  added  to  members'  share 

".     2.     It  can  be  taken  out  in  trade  by  member,  or 

".     3.     It  can  be  exchanged  for  cash. 

".     Member  will  strike  out  the  line  not  wanted  and 

".     sign  here  in  full  settlement. 


"Pacific  Co-Operative  League 

"(Signed)     Ernest  Ames 

"San  Diego  Branch 

"When  Redeemed  Manager  Must  Forward  with  Daily 

Report. 
"(over)" 
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The  reverse  side  of  Exhibit  reads  as  follows : 

"(1)     Added  Capital 

'Tlease  place  to  credit  of  loan  capital  in  my  name. 

"Name  

"(2)     Redeemed  in  Cash 

"Name 

'^3)     Redeemed  in  Mdse 

"Name  

Petitioners'  Exhibit  No.   16 

(Testimony  of  Charles  J.  Eason,  Tr.  pp.  80,  83;  min- 
utes of  the  members'  meeting  of  the  San  Diego  Asso- 
ciation, dated  Feb.  17,  1921,  Tr.  pp.  80,  81;  testimony 
of  Stanley  M.  Gue,  Tr.  pp.  90-91 ;  testimony  of  Charles 
J.  Mays,  Tr.  pp.  92,  93;  testimony  of  A.  A.  Johnson, 
Tr.  p.  110;  testimony  of  John  S.  Seibert,  Tr.  p.  125; 
testimony  H.  H.  Dobbs,  Tr.  p.  142.) 

The  By-Laws  of  the  Pacific  Co-Operative  League 
provide  that  upon  the  dissolution  of  any  store  or  stores 
belonging  to  a  local  Association,  the  monies  received 
for  same  are  to  be  pro-rated  among  the  holders  of 
Loan  Capital  Certificates  in  said  group  or  Association 
and  the  manner  in  which  local  associations  and  stores 
are  organized.     (Tr.  p.  102.) 

By-Laws.  "Article  9,  Section  3,  Operation  of 
branches.  In  order  to  permit  the  operation  of  branch 
stores  by  association  members  as  provided  in  Article  2, 
Section  2,  it  is  hereby  provided  that  the  Board  of  Di- 
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rectors  may,  upon  request  from  a  group  of  associate 
members,  order  a  survey  of  any  district  selected  for 
a  branch  store,  to  be  made,  decide  the  number  of  mem- 
bers and  the  capital  required  to  operate  such  branch/' 
(Tr.  p.  102.) 

By-Laws  Pacific  Co-Operative  League,  Section  4, 
Article  9 : 

"Each  local  branch  upon  being  admitted  into  the 
Pacific  Co-Operative  League  shall  transfer  to  the 
League  the  funds  collected  as  loan  capital  for  the  es- 
tablishment of  its  store,  for  which  there  shall  be  im- 
mediately issued  membership  Loan  Capital  Certificates. 
The  central  Board  of  Directors  of  the  Pacific  Co-Op- 
erative League  which  then  proceeds  to  institute  the 
store  and  shall  provide  equipment  and  stock  for  the 
same  with  the  funds  as  above  provided,  etc."  (Tr. 
p.  135.) 

The  merchandise  for  the  San  Diego  stores  was 
purchased  almost  entirely  in  San  Diego  from  local 
wholesalers,  a  small  portion  in  Los  Angeles.  The  only 
creditors  of  the  San  Diego  stores  are  local  wholesalers 
who  believed  that  said  stores  were  owned  by  the  San 
Diego  people  at  the  time  they  extended  credit,  and  who 
did  not  file  claims  against  the  bankrupt  estate.  (Testi- 
mony of  Walter  Huggins,  Tr.  pp.  94,  95 ;  testimony  of 
Walter  G.  Gastil,  Tr.  p.  97.) 

The  name  of  the  local  Association  in  San  Diego 
was  changed  at  various  times  but  the  Association  re- 
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mained  the  same.  First,  it  was  known  as  the  San 
Diego  Consumers'  Co-Operative  Association,  then  the 
San  Diego  Co-Operative  League,  then  the  San  Diego 
Branch  of  the  Pacific  Co-Operative  League  and  later 
to  the  San  Deigo  Co-Operative  Association.  (Testi- 
mony of  Charles  J.  Eason,  Tr.  p.  73.) 

From  the  11th  day  of  September,  1920,  until  some- 
time in  November  the  name  of  the  Consumers'  Grocery 
Company  on  the  stores  was  not  changed.  Because  of 
the  fact  that  members  of  the  local  Association  were 
confused  and  purchased  at  another  store  nearby 
through  mistake,  Manager  Floaten  recommended  to 
the  local  association  that  they  place  large  signs  on  the 
stores  carrying  the  name  of  the  San  Diego  Association 
which  was  at  that  time  known  as  the  San  Diego  Branch 
of  the  Pacific  Co-Operative  League.  On  November 
12,  1920,  the  Board  of  Directors  of  the  San  Diego  As- 
sociation passed  a  resolution  that  signs  should  be  placed 
on  the  stores  to  read  ''San  Diego  Branch,  Pacific  Co- 
Operative  League,  Store  No.  1,  Store  No.  2,  and  Store 
No.  3  respectively.     (Tr.  p.  85.) 

Daily  cash  receipts  from  the  stores  were  sent  to  the 
Pacific  Co-Operative  League  in  San  Francisco  as 
Trustee.  The  bills  of  the  San  Diego  stores  were  paid 
by  the  league  out  of  the  monies  belonging  to  the  San 
Diego  Association.  The  bills  were  paid  for  a  while, 
then  notwithstanding  the  fact  that  there  was  more  than 
sufficient  money  to  the  credit  of  the  San  Diego  stores 
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held  by  the  League,  the  bills  were  not  paid.  The  San 
Diego  creditors  began  to  press  the  local  Association 
for  their  money.  Believing  that  the  Pa  cif ic  Co-Op- 
erative  League  had  violated  its  trust,  the  San  Diego 
Association  discharged  the  Pacific  Co-Operative 
League  as  its  Trustee  and  demanded  an  accounting.  A 
Legal  Committee  was  appointed  to  take  necessary  ac- 
tion toward  this  end.  The  League  was  notified  of  its 
discharge  and  demand  made  for  the  stores.  This  was 
refused.  An  action  asking  for  an  accounting  and  a  dis- 
solution of  the  trust  relationship  was  then  commenced 
in  the  Superior  Court  of  the  County  of  San  Diego, 
State  of  California.  An  injunction  was  granted  by  said 
Court  against  the  Pacific  Co-Operative  League,  prohibit- 
ing the  League  from  removing  any  stock  or  monies  ex- 
cept in  the  usual  course  of  business  and  ordering  all 
monies  impounded  in  a  local  bank  in  San  Diego,  pend- 
ing the  trial  of  the  case.  (Minutes  of  meeting  of  San 
Diego  Association,  Dec.  15,  1921,  Tr.  p.  91;  testimony 
of  Walter  Huggins,  Tr.  p.  94.) 

The  Pacific  Co-Operative  League  was  a  non-profit 
association  incorporated  as  such,  without  capital  stock 
under  the  laws  of  the  State  of  California.  Its  capital 
consisted  of  money  obtained  through  membership  pay- 
ments.    (Petitioners'  Exhibit  No.  3L  Tr.  p.  102). 

The  creditors  of  the  Pacific  Co-Operative  League 
discovered  that  the  League  was  under  financial  dif^cul- 
ties  and  demanded  protection.  They  did  not  believe  that 
they  were  adequately  safeguarded  under  the  form  of  or- 
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ganization  of  the  League  as  its  total  assets  consisted 
of  money  obtained  through  membership  payments  by 
associate  members.  (Petitioners'  Exhibit  No.  21,  Tr. 
p.  102;  By-Laws  of  the  Pacific  Co-Operative  League, 
Tr.  pp.  70,  102.) 

A  profit  corporation  was  then  organized  under  the 
laws  of  the  State  of  CaHfornia,  known  as  the  Pacific 
Co-Operative  League  Stores,  Inc.  The  plan  of  the 
Pacific  Co-Operative  League  was  to  obtain  the  owner- 
ship and  control  of  the  stores  in  San  Diego  and  else- 
where by  exchanging  the  capital  stock  of  the  new 
corporation  for  "Loan  Capital   Certificates". 

A  permit  was  obtained  from  the  State  Corporation 
Department  of  California  allowing  the  new  corpora- 
tion to  exchange  its  stock  for  Loan  Captial  Certifi- 
cates, and  to  sell  a  certain  amount  in  addition  for  cash. 

A  number  of  high  pressure  stock  salesmen  were 
employed  for  this  purpose.  To  induce  holders  of  Loan 
Capital  to  exchange  their  certificates  for  stock,  all 
sorts  of  misrepresentations  were  used.  Because  of 
said  misrepresentations,  the  State  Corporation  Commis- 
sioner revoked  the  permit  of  the  Pacific  Co-Operative 
League  Stores,  Inc.  on  the  11th  day  of  February  1922 
(Tr.  p.  43.)  '  ■ 

On  or  about  the  1st  day  of  November,  1921,  the 
Pacific  Co-Operative  League  attempted  to  sell  to  the 
Pacific  Co-Operative  League  Stores,  Inc.,  the  San 
Diego  stores  without  the  knowledge  or  consent  of    the 
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San  Diego  Association  or  the  holders  of  Loan  Capital 
in  San  Diego. 

The  creditors  then  filed  involuntary  petitions  in 
bankruptcy  against  the  Pacific  Co-Operative  League, 
and  the  Pacific  Co-Operative  League  Stores,  Inc. 

BRIEF  OF  ARGUMENT 

Counsel  for  the  appellant  appears  to  be  taking  this 
appeal  on  the  ground  that  there  is  insufficient  evidence 
to  support  the  conclusions  of  the  Special  Master  and 
the  District  Court. 

This  is  a  proceeding  in  equity.  We  contend  that  we 
have  an  equitable  title  to  the  stores  in  c|uestion;  that 
the  Pacific  Co-Operative  League  was  employed  by  and 
acted  as  Trustee  for  the  San  Diego  Co-Operative  As- 
sociation for  the  purpose  of  operating  and  managing 
the  three  grocery  stores  in  San  Diego  for  the  benefit 
of  the  members  of  the  San  Diego  Association. 

Organization  cf  San  Diego  Association 

The  local  Association  in  San  Diego  was  originally 
known  as  the  San  Diego  Consumers  Co-Operative  As- 
sociation. The  original  organization  was  perfected 
about  the  20th  day  of  November,  1919.  (Testimony 
of  John  A.  Hadland,  Tr.  p.  66.) 

Later  the  name  of  the  organization  was  changed 
to  the  San  Diego  Co-Operative  League,  San  Diego 
Branch  of  the  Pacific  Co-Operative  League  and  then 
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to  the  present  name  San  Diego  Co-Operative  Associ- 
ation.    (Testimony  of  Chas.  J.  Eason,  Tr.  p.  72>.) 

It  is  a  voluntary  association  of  the  holders  of  "Loan 
Capital  Certificates'.  It  was  organized  by  them  so  as 
to  have  a  central  body  to  protect  their  interests,  rep- 
resent them  in  the  selection  and  purchase  of  a  store  or 
stores,  the  employment  of  proper  management,  to  carry 
out  their  wishes  in  the  conduct  and  policies  of  stores 
purchased  by  them. 

They  held  regular  meetings,  elected  officers  and  a 
Board  of  Directors  to  represent  them,  appointed  a  com- 
mittee to  investigate  the  purchase  of  stores,  authorized 
said  committee  to  purchase  what  they  deemed  best,  an 
agreement  was  signd  by  the  President  and  Secretary 
of  the  Association  as  such,  for  the  purchase  of  stores, 
heard  reports  on  the  finanacial  condition  of  the  stores 
by  the  manager,  took  inventory,  determined  the  amount 
of  profit  of  the  stores,  determined  the  amount  of  said 
profits  to  be  set  aside  for  depreciation,  interest,   sur- 
plus, education,  and  after  said  deductions,  to  be  paid 
back  to  the  members  in  the  form  of  rebates  on  their  pur- 
chases  and  did   other  things   necessary   to   the   proper 
conduct  of  the  business.     They  were  recognized  by  the 
Pacific  Co-Operative  League  as  an  entity  through  cor- 
respondence  addressed  to  the   San  Diego  Association 
and  the  officers  of  said  Association  as  such.    Mr.  Ames 
President  of  the  League  and  other  representatives  ad- 
dressed meetings  of  the  local  Association.    The  League 
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recognized  and  paid  drafts  drawn  on  the  League,  for 
the  purchase  of  the  stores,  by  the  San  Diego  Associa- 
tion. They  sent  League  experts  to  advise  in  the  pur- 
chase, and  opening  of  the  stores  at  the  request  of  the 
local  Association.  They  requested  permission  of  the 
San  Diego  Association  to  allow  them  to  use  some  of 
the  funds  belonging  to  said  Association  to  pay  the  ex- 
penses of  Mr.  Ames,  President  of  the  Pacific  Co-Op- 
erative  League  incurred  by  his  trip  to  Cleveland  in  the 
interest  of  co-operation.  They  recognized  the  San 
Diego  Association  in  the  official  organ  of  the  League, 
known  as  the  Pacific  Co-Operator,  and  in  other  trans- 
actions natural  to  the  conduct  of  the  stores  in  San 
Diego.  Counsel  for  the  appellant  contend  that  there  is 
no  entity  but  that  all  transactions  with  reference  to  the 
stores  in  question  were  between  the  Pacific  Co-Opera- 
tive League  and  a  number  of  individuals  in  San  Diego ; 
that  the  League  never  had  any  dealings  with  the  San 
Diego  Co-Operative  Association  and  that  they  cannot 
understand  how  either  the  Special  Master  or  the  Dis- 
trict Court  arrived  at  the  conclusion  that  the  stores 
were  the  property  of  the  holders  of  Loan  Capital  Certi- 
ficates and  should  be  returned  to  the  San  Diego  Co-Op- 
erative Association  as  their  representatives.  (First 
subscription  list,  Tr.  p.  67;  testimony  of  Charles  J. 
Eason,  Tr.  pp.  71-74,  76-82,  83;  Minutes  of  meeting 
of  San  Diego  Association,  September  16,  October  14, 
November  12,  December  16,  1920,  Tr.  p.  85;  testimony 
of  Stanley  M.  Cue,  Tr.  p.  88,  90.  91;  testimony  of 
Walter  Huggins.  Tr.  pp.  94-96;  Pacific  Co-Operator, 
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December,  1920,  p.  192-193,  Tr.  pp.  99,  100;  Pacific 
Co-Operator,  February,  1920,  Tr.  p.  100;  Petitioners' 
Exhibit  No.  25,  Tr.  p.  100;  Petitioners'  Exhibit  No.  21, 
several  letters  to  local  Association,  Tr.  pp.  100-103; 
Minutes  of  meeting  of  Directors  San  Diego  Association, 
December  2,  1020;  Tr.  p.  103;  testimony  of  Monott  Ro- 
maine,  Tr.  p.  104;  testimony  of  J.  N.  Bis'choff,  Tr.  115; 
Tr.  p.  147.) 

Representations 

The  San  Diego  people  were  induced  to  affiliate  with 
the  Pacific  Co-Operative  League  through  the  repre- 
sentations made  by  Mr.  Ames,  Mr.  Johnson  and  other 
representatives  of  the  League  made  in  personal  inter- 
views and  at  meetings  of  the  San  Diego  Association. 
Also  through  articles  published  in  the  Pacific  Co-Op- 
erator, By-Laws  of  the  League  distributed  in  San 
Diego  and  other  literature,  and  by  reason  of  a  sign 
placed  on  the  largest  store  by  Mr.  Johnson  with  the 
knowledge  of  Mr.  H.  A.  Floaten,  another  League  rep- 
resentative. (Testimony  of  Charles  H.  Peltcher,  Tr. 
pp.  64-66;  testimony  of  John  A.  Hadland,  Tr.  pp.  66- 
68;  testimony  of  Charles  J.  Eason,  Tr.  pp.  71-74;  tes- 
timony of  W.  S.  Neal,  Tr.  p.  87 ;  testimony  of  Stanley 
M.  Cue,  Tr.  88-91.)  The  plan  of  operation  of  the  Pa- 
cific Co-Operative  League  as  represented  was : 

League  Plan 

"Page  2 — By-Laws  Co-Operative  League: 
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''Second,  the  purpose  for  which  this  Association  is 
formed  is  to  promote  the  theory  of  co-operation  and  to 
advance  its  practical  development,  to  establish  a  central 
bureau  of  information,  education,  publicity  and  general 
service,  and  to  provide  literature  and  lectures ;  to  assist 
co-operative  movement;  to  act  as  organizer,  promoters, 
advisers  and  auditors  for  Co-Operative  Association, 
and  to  assist  dependent  co-operative  enterprises  to  work 
in  unity  with  one  another  and  to  develop  a  federation 
of  co-operative  bodies  for  mutual  advantage."  (Tr. 
p.  70.) 

Petitioners'  Exhibit  No.  1^1 — Pacific  Co-Operator, 
March  1921,  Article  by  Mr.  Ames: 

''The  Pacific  Co-Operative  League  adheres  to  all 
the  fundamental  principles  of  the  Rochdale  system, 
briefly  the  plan  of  operation  of  the  Pacific  Co-Opera- 
tive League  is  as  follows:  In  a  local  group,  desirous 
of  organizing  a  store  it  consults  the  home  office  of  the 
Pacific  Co-Operative  League  in  San  Francisco  as  to 
the  minimum  membership  and  capital  required.  Hav- 
ino-  been  advised  it  usuallv  obtains  the  assistance  of  a 
trained,  salaried  instructor  to  address  meetings  which 
assist  local  committees  to  secure  the  members  and  to 
raise  the  capital.  The  funds  are  deposited  in  trust 
with  the  Pacific  Co-Operative  League  a^d  members 
credited.  In  addition  to  the  capital  subscribed,  mem- 
bers are  required  to  pay  a  $10.00  Association  member- 
ship fee.  This  fee  is  used  by  the  home  office  to  pay 
the  incidental  organization  expenses,  subscription  to  the 
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official  monthly  organ,  the  Pacific  Co-Operator,  and 
to  help  defray  expenses  of  general  education  work,  of 
dues  to  the  International  Co-Operative  Alliance,  etc., 
a  federated  plan  of  the  League  as  distinguished  by 
modified  form  of  federation.  Local  groups  are  auto- 
nomous— in  that  they  are  not  independent  of  other 
groups  but  are  obliged  to  work  in  unity  with  the  plans 
outlined  by  the  combined  groups  of  the  Association. 
On  the  same  principle,  that  the  State  of  New  Jersey  is 
not  autonomus  political  and  geographical  entity  but  an 
integral  working  part  of  an  association  of  states,  so  a 
branch  of  the  Pacific  Co-Operative  League  is  a  unit  in 
the  federation  of  co-operative  societies  combined  for 
nuitual  protection  and  progress."     (Tr.  pp.  98,  99.) 

Pacific  Co-Operator,  July  1920,  page  100:  "It  is 
the  general  plan  to  deposit  the  funds  collected  for  store 
establishment  in  a  local  bank  to  be  held  in  trust  by  the 
League  for  the  purpose  for  which  it  is  subscribed." 
(Tr.  p.  99.) 

The  following  sign  was  placed  on  the  largest  store 
to  attract  new  members  by  Mr.  A.  A.  Johnson  with  the 
knowledge  of  Mr.  H.  A.  Floaten.  It  was  on  the  store 
for  more  than  two  years : 

Petitioners'   Exhibit  No.  6: 

"TO  REDUCE  THE  COST  OF  LIVING 
"THIS  STORE  OWNED  AND  OPERATED  BY 
"500  FAMILIES. 
"Ask  the  Clerk  how  you  can  join  them." 
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(Testimony  of  Walter  Huggins,  Tr.  p.  96;  testimony 
of  H.  A.  Floaten,  Tr.  p.  136.) 

The  League  plan  as  represented  by  Mr.  Ames,  Mr. 
Johnson  and  others  at  meetings  and  through  personal 
contact  was:  that  the  Pacific  Co-Operative  League 
operated  under  the  "Rochdale  System";  that  by  affiliat- 
ing with  the  League  the  local  Association  would  be 
affiliating  with  many  other  similar  associations ;  that 
by  so  doing  they  could  combine  their  buying  power  and 
purchase  merchandise  through  a  co-operative  wholesale 
operated  by  but  not  a  part  of  the  Pacific  Co-Operative 
League  in  San  Francisco  and  purchase  cheaper  than 
through  local  wholesalers;  that  the  League  had  a  spec- 
ial system  of  accounting  and  would  keep  an  accurate 
account  of  the  stores'  business,  an  accurate  account  of 
the  stores'  stock,  and  see  that  the  stores  did  not  over- 
buy, or  become  stocked  up  with  unsalable  merchandise; 
that  accounts  were  so  kept  that  a  manager  could  not 
default  without  being  discovered;  that  auditors  came 
from  time  to  time  to  audit  the  books  and  statements 
would  be  furnished  to  the  local  people;  that  the  League 
was  educational;  that  its  purpose  was  to  help  organize 
other  groups;  that  when  a  sufficient  number  of  local 
associations  were  established  in  southern  California, 
they  could  vote  25  per  cent  of  their  capital  and  or- 
ganize a  wholesale  at  Los  Angeles  for  their  benefit ; 
that  the  League  was  an  incorporated  body  and  was  au- 
thorized by  law  to  act  as  trustees  of  the  funds  and 
managers  of  the  local  stores  in  the  same  manner  as  a 
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bank  or  trust  company;  that  the  League  furnished 
trained  managers;  that  they  would  send  a  bonded  or- 
ganizer to  receive  the  Loan  Capital  and  place  it  in  es- 
crow in  a  bank  until  the  San  Diego  people  were  ready 
to  buy  a  store;  that  they  would  send  en  expert  to  as- 
sist in  purchasing  a  store  in  a  proper  location. 

Counsel  for  appellant  contends  that  the  purpose  of 
the  Pacific  Co-Operative  League  was  not  to  act  as 
agents  or  trustees  but  to  own  and  operate  stores  and 
that  there  is  no  evidence  to  the  contrary.  (Testimony 
of  Charles  Henry  Peltcher,  Tr.  pp.  64-66;  testimony  of 
John  A.  Hadland,  Tr.  pp.  66-68;  testimony  of  Charles 
J.  Eason,  Tr.  pp.  71-74;  testimony  of  W.  S.  Neal,  Tr. 
pp.  87-88;  testimony  of  Stanley  M.  Cue,  Tr.  pp.  88-91; 
testimony  of  J.  N.  Bischoff,  Tr.  p.  113;  testimony  of 
Walter  Barnes,  Tr.  pp.  118,  119,  120;  testimony  of 
John  S.  Seibert,  Tr.  pp.  122,  124.) 

Purchase  of  Stores 

The  San  Diego  Association  appointed  a  committee 
to  investigate  the  purchase  of  a  store  or  stores,  and  au- 
thorized said  persons  to  purchase  for  the  local  Asso- 
ciation. An  agreement  was  entered  into  between  the 
San  Diego  Association  and  the  Consumers  Grocery 
Company  to  purchase  three  grocery  stores.  It  was 
signed  by  the  President  and  Treasurer  of  the  local  As- 
sociation as  such.  There  was  no  approval  bv  the  Pa- 
cific Co-Operative  League  as  the  instrument  itself 
shows   on  its   face.     This  matter   was   suggested   and 
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the  statement  made  by  the  persons  present  that  it 
should  be  approved  because  the  local  Association  want- 
ed the  expert  advice  of  the  League  to  which  they  were 
entitled.  The  San  Diego  Association  authorized  the 
purchase,  ordered  a  draft  drawn  for  $1,000.00  on  the 
League  and  requested  that  the  League  send  an  expert 
to  open  the  stores  and  protect  the  interests  of  the  San 
Diego  people.  (Tr.  pp.  73-77;  testimony  of  Charles 
J.  Eason,  Tr.  pp.  71 ,  80;  minutes  of  Directors  meeting 
San  Diego  Association  August  9,  1920,  Tr.  pp.  78,  79; 
testimony  of  Charles  J.  Eason,  Tr.  p.   145.) 

The  San  Diego  Association  paid  for  the  stores  with 
money  subscribed  by  San  Diego  people  and  a  loan  made 
by  the  San  Diego  Association  from  a  man  named  Tem- 
pleton  Johnson.  The  Pacific  Co-Operative  League  did 
not  contribute  one  cent  toward  the  purchase  of  the 
stores.  After  the  stores  were  fully  paid  for,  the  San 
Diego  Association  still  had  a  balance  of  $1,252.98  to 
its  credit.     (Stipulation  of  Facts,  Tr.  p.  147.) 

Notwithstanding  the  fact  that  counsel  for  the 
appellant  contend  that  the  Pacific  Co-Operative  League 
purchased  the  stores,  they  have  stipulated  to  the  above. 

Creditors 

Considerable  stress  is  laid  upon  this  point  by  op- 
posing counsel.  They  state  that  creditors  of  the  Paci- 
fic Co-Operative  League  extended  credit  on  the  faith 
that  the  League  owned  the  stores  in  San  Diego.  They 
have  introduced  absolutely  no  evidence  to  substantiate 
this  contention. 
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We  do  not  know  who  the  creditors  of  the  Pacific 
Co-Operative  League  are.  None  of  these  creditors  were 
produced  at  the  hearing  of  this  matter  to  testify  as  to 
facts  leading  them  to  extend  credit  to  the  Pacific  Co- 
operative League. 

The  stores  in  San  Diego  purchased  almost  all  of 
their  stock  from  the  San  Diego  wholesalers.  A  small 
amount  was  bought  in  Los  Angeles.  (Testimony  of 
Walter  Huggins,  Tr.  p.  94.) 

The  'creditors  of  the  San  Diego  stores  extended  cred- 
it to  them  on  the  faith  that  the  stores  were  owned  by  the 
San  Diego  people.  At  the  time  of  the  hearing  of  this 
matter,  none  of  them  had  filed  claims  against  the  es- 
tate of  the  Pacific  Co-Operative  League  or  League 
Stores,  Inc.  (Testimony  of  Walter  G.  Gastil,  Tr.  p. 
97;  testimony  of  Walter  Huggins,  Tr.  p.  97.) 

The  sign  on  the  largest  store  stating  that  it  is 
owned  by  500  families  is  visible  to  persons  and  firms 
doing  business  with  the  San  Diego  stores. 

There  is  no  evidence  that  the  Pacific  Co-Operative 
League  even  contracted  any  liabilities  for  the  benefit 
of  the  San  Diego  Association. 

The  League  sent  a  circular  letter  addressed,  '*To 
the  firms  with  whom  we  are  doing  business",  which 
stated  that  the  Pacific  Co-Operative  League  had  no 
capital  stock  and  that  its  entire  capital  consisted  of 
monies  raised  by  membership  payments.  (Petitioners' 
Exhibit  No.  21,  Tr.  p.  102.) 
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The  Pacific  Co-Operative  League  was  incorporated 
under  the  laws  of  the  State  of  Cahfornia.  Its  purpose 
is  clearly  stated  in  the  By-Laws  (Tr.  p.  70.) 

Its  plan  of  operation  was  also  explained  in  many 
issues  of  the  Pacific  Co-Operator,  the  official  organ  of 
the  League.  (Tr.  p.  98,  99.) 

The  books  of  the  Pacific  Co-Operative  League 
were  open  to  the  inspection  of  creditors.  We  do  not 
believe  that  any  creditors  of  the  League  extended 
credit  on  the  faith  that  the  League  owned  the  San  Diego 
stores. 

The  evidence  shows  that  creditors  of  the  San  Diego 
stores  extended  credit  on  the  faith  that  they  were  own- 
ed by  San  Diego  people  and  that  the  Pacific  Co-Opera- 
tives  League  acted  as  trustee. 

The  Pacific  Co-Operative  League  changed  their 
form  of  organization  to  a  profit  corporation  and  made 
a  great  effort  to  trade  its  stock  for  'Xoan  Capital  Cer- 
tificate." In  an  endeavor  to  obtain  the  ownership  of 
the  stores  in  San  Diego  and  elsewhere.  When  this  ef- 
fort failed,  the  creditors  of  the  League  very  promptly 
filed  an  involuntary  petition  in  bankruptcy  against  it, 
because  the  creditors  knew  that  unless  the  League 
could  obtain  the  ownership  of  the  stores,  it  was  bank- 
rupt. 

Loan  Capital 

The  "Loan    Captial    Certificates"    stated    that    the 
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money  was  for  the  use  of  the  San  Diego  stores,  and 
was  to  be  used  in  accordance  with  the  By-Laws  of  the 
Pacific  Co-Operative  League. 

The  By-Laws  state  that  the  purpose  of  the  League 
is  to  promote  co-operation,  aid  local  groups  such  as  the 
San  Diego  Co-Operative  Association,  and  to  act  as 
agents  or  trustees  by  keeping  the  books,  furnishing 
managers,  expert  advice,  et  cetera. 

They  further  go  into  detail  as  to  how  a  local  group 
may  affiliate  and  provide  for  a  return  of  the  loan  capi- 
tal upon  dissolution  of  the  stores.  We  believe  that  the 
By-Laws  alone  would  prove  that  the  Pacific  Co-Opera- 
tive League  did  not  own  the  San  Diego  stores.  (Tr. 
pp.  70,  102.) 

Counsel  for  appellant  contend  that  all  transactions 
between  the  Pacific  Co-Operative  League  and  the  San 
Diego  people  were  between  the  League  and  individuals. 
We  have  answered  this  in  the  opening  part  of  oitr 
argument  but  wish  to  call  special  attention  of  this  court 
to  the  fact  that  the  By-Laws  of  the  League  constantly 
refer  to  groups  and  not  individuals. 

Interest  on  Loan  Capital  and  Dividends 

Interest  was  paid  on  the  loan  capital  only  out  of 
the  earnings  of  the  local  stores  in  San  Diego.  Interest 
was  never  paid  by  the  Pacific  Co-Operative  League, 
and  the  local  stores  never  paid  interest  on  the  capital 
of  any  other  local  groups. 
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Dividends  or  rebates  as  they  were  called  were  paid 
only  from  the  earnings  of  the  San  Diego  stores.  The 
payment  of  rebates  and  interest  were  determined  by 
the  local  Board  of  Directors.  The  San  Diego  stores 
never  shared  in  the  profits  of  the  Pacific  Co-Operative 
League  or  any  other  local  groups,  neither  did  they  pay 
any  of  the  debts  of  the  Pacific  Co-Operative  League 
or  any  other  group.  If  the  Pacific  Co-Operative 
League  borrowed  the  money  for  the  stores,  it  should 
have  paid  the  interest.  (Testimony  of  Charles  Henry 
Pelcher,  Tr.  p.  65 ;  minutes  of  members'  meeting  of 
San  Diego  Association,  February  17,  1921,  Tr.  pp.  80, 
81;  Tr.  pp.  82-84;  testimony  of  Stanley  M.  Cue,  Tr. 
pp.  90,  91  ;  testimony  of  Chas.  J.  Mays,  Tr.  pp.  92,  93; 
testimony  of  A.  A.  Johnson,  Tr.  pp.  108,  110;  John  S. 
Seibert,  Tr.  pp.  124,  125;  testimony  of  H.  H.  Dobbs, 
Tr.  pp.  141,  142. 

Operation  of  Stores — Mana£eTr-er:'i 

We  admit  that  the  manager  of  the  San  Diego  stores 
was  furnished  by  the  Pacific  Co-Operative  League, 
that  he  was  bonded  to  the  League,  that  the  books  were 
kept,  that  the  receipts  sent  to,  and  the  bills  paid  by  the 
Pacific  Co-Operative  League  out  of  the  receipts  of 
the  San  Diego  stores  for  the  benefit  of  the  local  As- 
sociation in  San  Diego.  As  trustee  of  the  local  Asso- 
ciation in  San  Diego,  all  of  these  things  were  proper 
and  as  represented  by  the  By-Laws,  literature,  and  per- 
sonal representations.  They  do  not,  in  any  manner, 
prove  that  the  ownership  is  in  the  League. 
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Deposit  of  Monies 

The  fact  that  the  monies  were  deposited  to  the 
credit  of  the  Pacific  Co-Operative  League  and  checks 
on  drafts  paid  by  the  League  does  not  prove  owner- 
ship. Banks,  attorneys,  trust  companies,  title  com- 
panies and  others  accepting  trusts  are  accepting  monies 
of  chents  depositing  them  to  their  own  account  and 
disbursing  funds  by  checks  of  the  company  or  indivi- 
dual. Under  the  representations  of  the  League,  the 
funds  were  held  in  trust.  (Petitioners'  Exhibit  No.  14, 
Tr.  p.  98;  Petitioners'  Exhibit  No.  12,  Pacific  Co-Op- 
erator,  July,  1920,  Tr.  p.  99;  testimony  of  Stanley  M. 
Gue,  Tr.  p.  89). 

Taxes,  Insurance,  Legal  Title 

As  trustees  for  the  San  Diego  Co-Operative  Asso- 
ciation it  was  the  duty  of  the  Pacific  Co-Operative 
League  to  take  proper  care  of  these  matters.  The 
members  of  the  San  Diego  Association  had  confidence 
in  the  Pacific  Co-Operative  League  or  they  would  not 
have  employed  them  as  their  trustees.  Until  the  hear- 
ing of  this  matter,  they  had  no  knowledge  of  the  facts 
that  the  stores  were  insured  in  the  name  of  the  Pacific 
Co-Operative  League,  that  the  taxes  were  paid  in  a 
like  manner  or  that  the  notice  of  sale,  and  bill  of  sale 
were  in  the  name  of  the  Pacific  Co-Operative  League. 
The  Pacific  Co-Operative  League  violated  its  trust. 
Judge  Bledsoe  in  his  opinion,  stated  that,  ''Equity  looks 


to  the  substance  not  merely  to  the  form."     (Testimony 
of  H.  A.  Floaten,  Tr.  p.  135.) 

Trusts 

Section  2222,  Civil  Code.  How  created  as  to  trus- 
tee. Subject  to  the  provisions  of  Sec.  852  a  voluntary 
trust  is  created  as  to  the  trustee,  by  any  words  or  acts 
of  his  indicating  with  reasonable  certainty : 

I.  His  acceptance  of  the  trust  or  his  acknowledg- 
ment, made  upon  sufficient  consideration  of  its  exis- 
tence, and 

n.  The  subject,  purpose,  and  beneficiary  of  the 
trust. 

Constituted  by  any  acts  or  words  of  his  indicating 
with  reasonable  certainty,  acceptance  of  trust  or  ac- 
knowledgment upon  sufficient  consideration  of  its  exist- 
ence, purpose  and  beneficiary. 

Barker  vs.  Hurley,  132  Cal.  21. 

If  a  person  has  accepted  the  office  either  expressly 
or  by  implication,  it  is  conclusive  and  he  cannot  after- 
wards by  disclaimer  or  renunciation  avoid  its  duties  and 
responsibilities  and  the  reason  is  that  if  the  estate  has 
once  vested  in  the  trustee  it  cannot  be  divested  by  a 
mere  disclaimer  or  renunciation  or  can  he  convey  the 
estate  against  the  'consent  of  the  cestui  que  trust 
without  committing  a  breach  of  trust,  unless  the  in- 
strument creating  the  trust  gives  him  that  power  or 
unless  there  is  a  decree  of  a  court  to  that  effect. 
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Drane  v.  Gunter,  19  L.  L.  A.  33\  ; 
Strong  v.  Willis,  3  F.  L.  A.  124; 
Booth  V.  Oakland  Bank  of  Savings,  122  Cal. 
19,  24. 

Words  upon  trust  or  trustee  not  necessary  if  crea- 
tion of  trust  is  otherwise  sufficiently  evident.  Code 
relates  to  trust  of  personal  property. 

Barker  v.  Hurley,  132  Cal.  21,  28. 

Trusts  in  personal  estate  are  subject  to  no  statu- 
tory restrictions  and  legislature  has  never  attempted  to 
define  and  enumerate  the  lawful  creation  of  such  trusts. 
In  re  Bsiate  Hinckley,  58  Cal.  457. 

Written    instrument   not   necessary   to   creation   of 

trust  in  personal  property. 

Helman  v.  McWilliams,    70  Cal.  449,  452; 
In  re  Estate  Walkerley,  108  Cal.  627; 
Booth  V.   Oakland  Bk.   of  Savings,   122  Cal. 
19,  24. 

Trust  concerning  personal  property  may  be  proved 
by  parole. 

Silbey  v.  Hodgdon,  52  Cal.  363,  367. 

Whereupon  a  purchase  of  property,  the  conveyance 
of  the  legal  title  is  taken  in  the  name  of  one  person  or 
the  consideration,  or  part  of  it,  given  or  paid  by  an- 
other not  in  the  way  of  a  loan,  to  the  grantee,  the  par- 
ties being  strangers  to  each  other,  a  resulting  trust  im- 
mediately arises  from  the  transaction  and  the  person 
named  in  the  conveyance  w^ill  be  a  trustee  for  the  part\' 
from   whom   the   consideration   proceeds.   Vol.    1,    Sec. 
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126,  p.  185  of  Perry  on  Trusts  and  Trustees,  6th  Edi- 
tion. 

Resulting  trusts :     The  plaintiffs  furnished  the  de- 
fendant with  money  to  purchase  an  interest  in  a  min- 
ing corporation,  with  a  verbal  agreement  that  he  shoul 
take  a  conveyance  in  his  own  name  and  transfer  the 
same  to  the  plaintiffs  after  a  meeting  of  the  company 
when  demanded.     Held  that  the  conveyance  to  the  de- 
fendant created  an  implied  trust  to  the  plaintiff's  use. 
arising  by  operation  of  law  and  as  such  not  necessary 
to  be  created  by  writing  under  the  Statute  of  Fraud. 
Bayles  v.  Baxter,  22  Cal.  575. 

Conveyance  to  a  third  party  with  or  without  con- 
sent of  such  vendees,  without  new  or  further  consider- 
ation, creates  a  resulting  trust  in  favor  of  vendee. 
Davis  V.  Baugh,  59  Cal.  568. 

Resulting  trusts  are  fully  recognized  by  the  law  and 
everyone  is  presumed  to  know  the  law. 

Murphy  vs.  Clayton,  113  Cal.  153. 

Where  one  person  has  acquired  the  legal  title  to 
property  to  which  another  has  a  better  title  and  to 
whom  it  ought  in  equity  and  good  conscience  to  go, 
equity  will  convert  him  into  a  trustee  for  such  other 
person. 

Crosby  v.  Clark,  132  Cal.  1. 

Where  one  party  has  acquired  the  legal  title  to 
property  to  which  another  has  the  better  right  a  court 
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of  Equity  will  convert  him  into  a  trustee  of  the  true 
owner  and  compel  him  to  convey  the  legal  title. 

Meader  v.  Norton,  78  U.  S.  ((11  Wall.)  442. 

20  L.  Ed.  184. 

A  court  of  Equity  where  it  finds  property  in  the 
hands  of  a  person  which  is  held  in  whole  or  part  for 
the  benefit  of  another,  will  under  all  proper  circum- 
stances impose  upon  the  relation  so  existing,  the  char- 
acter of  a  trust  and  declare  interests  of  the  several  par- 
ties as  they  may  appear. 

Butter  field  v.  Harris,  20  Cal.  Appl.  471. 

Resulting  trusts  are  not  within  the  Statute  of 
Frauds  and  may  be  proved  by  parole. 

Osborne  v.  Bndicott,  6  Cal.  149; 
Millard  v.  Hathaway,  27  Cal.  119; 
Roberts  v.  Ware,  40  Cal.  634-637; 
Tripp  V.  Dnane,  74  Cal.  85 ; 
Thomas  v.  Jameson,  77  Cal.  91-93. 

Considerable  stress  was  laid  on  several  points  by  the 
respondents'  attorney  in  his  argument  before  the  Mas- 
ter. These  points  were:  identification  of  trust  fund; 
mingling  of  funds;  identity  of  store  and  business;  and 
change  of  materials  or  merchandise  in  such  store.  The 
following  case  deals  with  these  points  very  thoroughly; 

Walter  W.  Byrne,  et  al,  appellants,  v.  B.  Mc- 
Grath,  respondent,  130  Cal.  316. 

The  subject  matter  of  this  trust    is  a    drug  store: 
(Page  320,  second  paragraph) : 

"The  question  of  identity  does  not  relate  to 
the  specific  items  of  stock,   fixtures,   etc.,   con- 
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stituting  the  drug  store  at  the  time  of  the  pur- 
chase but  to  the  drug  itself  which  is  to  be  re- 
garded collectively  as  a  thing  or  entity,  or,  as 
it  would  be  called  in  the  civil  law,  a  universitas 
rerum  (Mackeldy's  Roman  Law,  Sees.  159,  162) 
The  material  things  belonging  to  the  concern 
did  not  constitute  the  collective  things  or  uni- 
versitas spoken  of  as  a  drug  store  or  business, 
but  were  only  mutable  and  transitory  parts  of 
it.  It  was  this  that  constituted  the  trust  fund 
in  question,  which  was  something  different  from 
the  material  things  momentarily  constituting  it 
and  remained  the  same,  through  these,  like  the 
particles  of  water  in  a  river  were  continually 
changing.  At  the  time  of  the  sale  thereof  it  was 
(still)  the  identical  property  originally  covered 
by  the  trust  (Orcuft  v.  Gould,  117  Cal.  316) 
'*  *  *  The  identity  of  a  trust  fund  consist- 
ing of  money  (it  is  said  in  the  case  stated), 
may  be  preserved  so  long  as  it  may  be  followed 
and  distinguished  from  all  other  funds,  not  by 
identifying  the  individual  pieces  or  coins,  but 
by  showing  a  separate  and  independent  fund  or 
value  readily  distinguishable  from  all  other 
funds'  and  a  fortiori  is  this  true  when  the  fund 
consists  not  of  money,  but  of  tangible  and  dis- 
tinguishable items  of  property." 
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Estoppel 

We  do  not  believe  that  the  evidence  shows  that  the 
stores  were  owned  and  controlled  by  the  Pacific  Co- 
operative League  from  Sept.  11,  1920  until  January, 
1922,  or  at  any  other  time.  There  is  no  evidence  that 
the  creditors  of  the  Pacific  Co-Operative  League  ex- 
tended credit  on  the  faith  of  the  League's  ownership 
of  the  San  Diego  stores.  On  the  contrary  there  is  evi- 
dence that  credit  was  extended  on  the  faith  that  the 
stores  were  owned  by  the  San  Diego  people. 

"My  name  is  Walter  G,  Gastil.  I  am  a  wholesale 
grocery  salesman  employed  by  the  Southwestern  Groc- 
ery Company.  I  called  on  Mr.  Huggins  under  the  di- 
rection of  our  Credit  Manager,  and  asked  him  where 
and  by  whom  the  bills  would  be  paid  and  how  often. 
Mr.  Huggins  stated  the  bills  would  be  paid  in  San 
Diego;  that  they  had  a  bank  account  down  here,  and 
that  he  would  pay  the  bills  each  week.  Mr.  Huggins 
told  me  that  the  only  connection  between  the  local  stores 
and  Pacific  Co-Operative  League  was  for  buying  pur- 
poses."    (Testimony  of  Walter  G.  Gastil,  Tr.  p.  97.) 

"I  do  not  know  if  any  creditors  of  the  local  stores 
have  filed  claims  in  the  Bankruptcy  Court;  several  told 
me  they  had  not,  none  told  me  that  they  had."  (Testi- 
mony of  Walter  Huggins,  Tr.  pp.  96,  97.) 

Other  testimony  on  this  subject  is  referred  to  under 
the  heading  "Creditors"  in  the  argument. 
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There  is  no  evidence  that  the  local  Board  of  Direc- 
tors or  the  local  Association  had  any  knowledge  that 
the  Pacific  Co-Operative  League  had  violated  its  trust 
until  December  1921,  when  the  San  Diego  Association 
discharged  the  Pacific  Co-Operative  League  as  its 
trustee,  appointed  the  directors  of  the  San  Diego  As- 
sociation to  act  as  trustees  in  its  stead  and  commenced 
an  action  in  the  Superior  Court  of  San  Diego  County, 
California,  asking  for  a  dissolution  of  the  trust  and  an 
accounting.  (Minutes  of  meeting  of  San  Diego  Asso- 
ciation December  15,  1921,  Tr.  p.  91.) 

All  of  these  things  were  done  prior  to  the  adjudi- 
cation of  the  Pacific  Co-Operative  League  or  the  Paci  - 
fie  Co-Operative  Stores  as  bankrupt. 

Counsel  for  appellant  contend  that  by  reason  of  the 
decree  of  the  District  Court  the  San  Diego  Association 
will  take  the  stores  free  and  clear  of  any  claims  what- 
soever and  that  the  creditors  will  be  defrauded.  That 
is  not  a  fact,  the  San  Diego  stores  owed  about  $5,000.00 
for  merchandise  purchased  by  said  stores  at  the  time 
this  action  was  commenced.  These  creditors  extended 
credit  on  the  faith  that  the  Pacific  Co-Operative  League 
did  not  own  the  stores  but  that  the  stores  are  owned  by 
the  San  Diego  people.  If  the  stores  are  returned  in 
accordance  with  the  decree  of  the  District  Court  these 
'creditors  will  look  to  the  stores  for  the  amount  due  to 
them.  They  can  immediately  attach  the  stores  which 
have  a  value  in  excess  of  the  amount  due  them. 

We  contend  that  if  the  doctrine  of  Estoppel  is  ap- 
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plied  in  this  matter,  it  should  be  applied  against  the 
Pacific  Co-Operative  League  or  its  present  successor 
the  Trustee  in  Bankruptcy. 

The  evidence  shows  that  the  Pacific  Co-Operative 
League  represented  that  its  purpose  was  to  act  as  man- 
agers or  trustees  for  local  groups.     These  represen- 
tations were  made  by  the  President  of  the  League  and 
other  representatives  at  public  meetings   and  through 
personal  contact;  they  were  made  through  various  is- 
sues of  the  Pacific  Co-Operator,  the  official  organ  of 
the  League,   its   By-Laws  and  other  literature.     Rep- 
resentatives of  the  League  placed  a  sign  on  the  main 
store  in  San  Diego  stating  that  the  store  is  owned  by 
500  families.     This  sign  was  over  the  store  for  a  per- 
iod of  more  than  one  year.     The  manager  of  the  San 
Diego  stores  employed  by  the  League  represented    to 
creditors  of  the  stores  that  the  only  connection  between 
the  stores  and  the  Pacific  Co-Operative  League  was 
for  buying  purposes.     Credit  was  extended  on  the  faith 
that  the  San  Diego  stores    were    owned    by  the   San 
Diego  people.    The  Pacific  Co-Operative  League  knew 
that  the  San  Diego  Association  held  regular  meetings, 
that  the  store  manager  reported  at  these  meetings,  that 
the  local  Association  in  good  faith    believed  that    the 
stores  were  owned  by  its  members.     They  addressed 
correspondence  to  the  local  Association,  requested  per- 
mission of  it  to  pay  certain  expenses  incurred  by  Mr. 
Ames    in   the   interest   of   co-operation,    referred   such 
matters  as  the  return  of  Loan  Capital  back  to  the  local 
Association   for  action,   allowed  the  local   Association 
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to  negotiate  for  the  purchase  of  stores,  to  sign  a  writ- 
ten agreement  for  that  purpose  and  to  function  as 
owners  of  the  stores.  We  beUeve  that  under  the  cir- 
cumstances it  cannot  be  said  that  the  Pacific  Co-Op- 
erative  League  or  its  successors  can  now  come  into 
equity  with  clean  hands.  If  it  were  decided  that  the 
stores  in  question  are  a  part  of  the  assets  of  the 
Pacific  Co-Operative  League,  the  creditors  who  ex- 
tended credit  to  these  stores  would  get  only  a  very 
small  portion  of  what  is  justly  due  to  them.  We  be- 
live  that  they  and  not  the  Trustee  has  a  lien  upon 
the  stores,  and  that  the  doctrine  of  estoppel  applies 
against  rather  than  in  favor  of  the  Trustee  in  Bank- 
ruptcy. 

Opinion  of  Judge  Bean 

We  do  not  believe  it  fair  or  just  to  cite  this  opinion 
unless  this  court  is  furnished  with  a  transcript  of  the  evi- 
dence showing  the  facts  presented  before  the  Special 
Master  by  both  parties. 

Judge  Bean  states  in  his  opinion,  ''Now  the  principle 
contention  of  the  defendants  is,  first,  that  the  La  Grande 
stores  belonged  to  them,  individually,  and  not  to  the  Co- 
operative League;  but  that  is  not  supported  by  the 
testimony  at  all."  The  local  people  in  the  La  Grande 
matter  were  the  defendants. 

The  question  is,  what  testimony  was  introduced  by 
the  La  Grande  people?  Unless  this  court  can  review 
that  testimony  we  contend  that  it  is  unfair  to  use  the 
opinion  against  us   in  this  hearing. 
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Agency 

Counsel  for  appellant  contend  that  if  an  agent  or 
trustee  contracts  personal  debts,  not  for  the  benefit  of 
the  cestui  que  trust  or  the  subject  of  the  trust  or  out- 
side of  its  duties  and  powers  as  trustee,  the  cestui  que 
trust  is  liable  for  those  debts  of  the  trustee. 

For  example,  a  corporation  engaged  in  the  realty 
business  represents  various  clients  as  trustee,  manag- 
ing stores,  apartment  houses  or  other  enterprises.  In 
the  operation  of  its  business,  credit  is  extended  to  the 
corporation.  Counsel  for  appellant  contends  that  the 
property  belonging  to  the  clients  of  the  real  estate  firm, 
trust  funds  in  the  bank  et  'cetera  are  liable  for  the  debts 
of  the  corporation  if  the  clients  have  knowledge  of  the 
fact  that  the  corporation  is  contracting  debts.  If  that 
is  the  law  or  is  equity  every  employer  is  liable  for  the 
personal  debts  of  his  agents,  and  all  persons  or  firms 
doing  business  with  banks,  trust  companies,  real  estate 
brokers  and  many  other  lines  of  business  are  liable  for 
their  debts. 

Counsel  for  appellant  also  contends  that  because 
the  funds  of  the  San  Diego  stores  were  placed  in  the 
bank  account  of  the  Pacific  Co-Operative  League  and 
commingled  with  the  funds  of  the  League  and  other 
groups,  that  they  became  the  property  of  the  League, 
that  because  bills  of  the  local  stores  were  paid  by 
checks  of  the  Pacific  Co-Operative  League,  the  League 
owned  the  stores. 
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Memorandum  Opinion  of  Judge  Bledsoe 

"Bledsoe,  District  Judge:  With  respect  to  the  re- 
port of  the  Special  Master  in  the  above  entilted  matter 
having  to  do  with  the  application  of  the  San  Diego  Co- 
operative Association  for  the  delivery  to  it  by  the  Re- 
ceiver herein  of  three  certain  grocery  stores  situated 
in  San  Diego  and  the  exceptions  of  the  Receiver  to 
su'ch  report,  I  have  given  the  matter  and  the  points  pre- 
sented in  the  comprehensive  briefs  of  counsel,  careful 
consideration.  I  can  see  no  reason  why  the  report 
of  the  Special  Master  should  not  be  approved  and  con- 
firmed. 

It  is  true,  of  course,  as  claimed  by  the  Receiver  that 
the  bankrupt  was  vested  with  and  was  actually  en- 
gaged in  the  management  of  the  three  stores  in  ques- 
tion. It  is  equally  true,  however,  and  more  to  the 
point,  that  the  members  of  the  San  Diego  Co-Operative 
Association  themselves  put  up  the  money  which  was 
actually  used  to  purchase  these  three  stores  and  I 
have  no  doubt  but  that  they  at  all  times  in  good  faith 
felt  that  they  were  the  owners  and  operators  of  th? 
stores.  Their  Board  of  Directors  sat  in  judgment  on 
many  of  the  problems  presented  and  when  not  so  co  ■ 
cerned  they  were  taking  advantage  of  the  supposedly 
expert  advice  and  experience  in  co-operative  work 
furnished  them  by  the  Pacific  Co-Operative  League. 
Because  of  their  respective  subscriptions  and  payment"^ 
of   real   money   to   the    Pacific    Co-Operative    League. 
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they  acquired  no  interest  or  participation  in  any  of  the 
real  or  supposed  general  assets  of  the  League.  All  of 
their  interest,  dividends  and  profits  and  all  their  par- 
ticipation in  any  subsequent  "dissolution"  Wcis  limited 
to  the  activities  and  property  of  the  specific  stores 
purchased  with  their  money.  The  San  Diego  members 
of  the  League  were  interested  in  no  stores  other  than 
their  own;  other  members  were  not  interested  in  their 
stores, 

It  is  apparent  from  the  constitution  and  by-laws  of 
the  League  itself,  that  with  respect  to  "associate  mem- 
bers" such  as  the  San  Diego  members  were,  they  w^ere 
to  contribute  distinct  funds  to  be  handled  by  the  League 
but  that  such  funds  were  for  the  purpose  of  organiz- 
ing distinct  League  branches  "that  they  may  operate 
stores  or  enterprises."  Such  language  would  not  have 
been  used  had  it  been  intended  that  the  stores  or 
branches  were  to  be  the  property  of  the  League  itself. 
So,  also,  the  'constitution  provided  that  in  order  that 
the  operation  of  such  branch  stores  might  be  had,  the 
Board  of  Directors  of  the  League  should  order  a  sur- 
vey of  any  proposed  district  to  be  made  and  decide  the 
number  of  members  and  the  capital  required  to  op- 
erate such  branch.  The  capital  for  such  purpose  was 
to  be  provided  by  a  payment  of  each  applicant  for  his 
associate  membership  in  the  League  itself,  which  sum 
was  not  to  be  returned  to  him,  to  the  amount  of  ten 
dollars  and  such  additional  amount  as  with  the  other 
payments    from    similar   memberships   in   that   locality 
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would  provide  the   capital  necessary  to  establish    the 
branch  in  business. 

It  is  provided  and  it  was  the  actual  experience  of 
the  San  Diego  Association  that  the  interest  at  five  per 
cent  upon  the  so-called  loan  certificates,  was  paid  out 
of  the  profits  of  the  local  stores  at  San  Diego  and  the 
profits  in  addition  upon  purchases  made  therein  by  the 
holders  of  the  loan  certificates,  were  also  paid  out  of 
profits  of  such  stores. 

When  all  else  is  said,  it  remains  the  fact  that  these 
stores  were  bought  with  money  actually  furnished  l;y 
the  members  of  the  San  Diego  Co-Operative  Associ- 
ation and  it  would  require  some  definite  and  positive 
agreement,  to  which  thy  were  knowingly  party,  to  hold 
that  under  such  circumstances  someone  else  was  to 
become  the  owner  and  possessor  of  the  properties  pur- 
chased by  them  and  with  their  money.  The  contract 
for  the  purchase  of  the  three  stores  was  made  by  them. 
It  was  never  approved  and  accepted  by  the  League,  or 
at  least  a  part  of  it  never  was  approved,  and  in  any 
event,  it  is  apparent  that  the  members  of  the  Associ- 
ation themselves  picked  out  the  stores  wanted,  negoti 
ated  respecting  the  prices  thereof,  and  they  were  re- 
sponsible for  the  purchase  thereof.  The  League  mere- 
ly held  their  money  and  offered  them  advice  from  time 
to  time  and  provided  them  a  Manager  who  was  paid 
out  of  profits  arising  from  the  operation  of  their  own 
stores,  all  in  accordance  with  its  declared  purpose.  That 
the  actual  bill  of  sale  was  made  out  to  the  Lea^'ue  as 


vendee  and  that  other  papers,  indicative  of  ownership 
in  it  were  executed  without  the  actual  knowledge  of 
the  members  of  the  San  Diego  Association,  does  not 
change  the  legal  situation.  Equity  looks :  to  the:  sub- 
stance not  merely  to  the  form. 

I  cannot  accede  to  the  view  seemingly  by  Judge 
Bean  of  the  -District  of  Oregon,  that  as  the  League 
managed  the  stores  therefore  the  League  must  have 
been  and  was  the  owner  of  the  stores.  If  that  were 
true,  it  would  be  a  dangerous  expedient  for  any  pur- 
chaser or  owner  or  possessor  of  property  to  employ 
someone  to  manage  same  for  him. 

If  it  be  a  fact  that  some  members  of  the  San  Diego 
Co-Operative  Association  have  parted  with  their  so- 
called  loan  certificates  and  in  return  therefor  have  re- 
ceived stack  or  other  certificates,  that  fact  can  have 
no  influence  here.  The  Association  is  entitled  to 
these  three  stores.  As  to  whom  may  be  mem1)ers  of 
the  Association  and  entitled  to  participate  in  the  profits 
from  or  fund  arising  out  of  a  dissolution  of  the  stores, 
is  another  matter.  If  members  of  the  Association  shall 
have  surrendered  their  loan  certificates  and  in  that  wise, 
in  equity  or  otherwise,  surrendered  or  divested  them- 
selves of  their  interest  or  membership  in  the  Associ- 
ation, then  they  have  no  right  to  participate  in  any  prof- 
its accruing  to  the  Association  or  to  a  division  of  any 
property  belonging  to  the  Association;  and  by  the  same 
token,  if  the  Pacific  Co-Operative  League  Stores  is 
now  possessed  of  such  loan  certificates,  the  Receiver 
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thereof  will  be  entitled  to  make  su'ch  use  of  them  and 
enjoy  such  rights  accruing  from  them  as  the  indivi- 
dual owners  thereof  would  had  they  remained  in  pos- 
session of  them.  Surrender  of  certificates  by  some 
would  not  change  the  legal  rights  inuring  to  the  others. 

Thirty  exceptions  were  filed  by  the  Receiver  to  the 
report  of  the  Special  Master.  All  of  these  exceptions 
are  over-ruled  and  pursuant  to  Federal  Equity  Rule  67, 
there  is  hereby  taxed  as  against  the  Receiver,  the  sum 
of  five  dollars  for  each  of  such  exceptions  so  taken 
and  over-ruled. 

The  report  of  the  Special  Master  is  confirmed  and 
an  appropriate  order,  directing  the  delivery  of  the 
property,  as  prayed  for,  will  be  entered.  Counsel  for 
the  Association  will  prepare  such  order."    Tr.  pp.  148- 

It  is,  therefore  respectfully  submitted  that  the  de- 
cision of  the  Special  Master  and  the  District  Court 
should  be  affirmed. 

Respectfully  submitted, 

Elmer  J.  Hertel, 
Marcus  W.  Robbins, 

Attorneys  for  Appellee. 
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No.  4104. 

IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR   THE   NINTH   CIRCUIT. 


G.  W.  Brainard,  Trustee  in  Bank- 
ruptcy of  the  Pacific  Co-operative 
League  Stores  Inc.,  a  Corporation, 

Appellant, 
vs. 
San  Diego  Co-operative  Association, 

Appellee. 

PETITION  FOR  REHEARING. 

Comes  now  G.  W.  Brainard,  trustee  in  bankruptcy 
of  the  Pacific  Co-operative  League  Stores  Inc.,  a  cor- 
poration, and  respectfully  petitions  the  court  for  a 
rehearing  of  the  above  entitled  cause  on  the  following" 
grounds : 

1.  That  no  showing  was  made  that  appellee  has  any 
interest  in  the  stores  in  question. 

2.  That  at  least  fifty  per  cent,  of  the  holders  of 
loan  capital  certificates  have  exchanged  them  for  stock 
in  the  Pacific  Co-operative  League  Stores  Inc. 
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3.  That  the  appellee  and  the  holders  of  loan  capital 
certificates  are  estopped  from  claiming  title  as  against 
the  trustee  in  bankruptcy  by  their  conduct  in  holding 
out  the  corporation  to  the  world  as  the  owner  of  the 
stores. 

4.  That  as  a  creditor  "holding  a  lien  by  legal  or 
equitable  proceedings"  the  trustee  in  bankruptcy  has  a 
right  to  said  assets  superior  to  appellee  or  the  holders 
of  loan  capital  certificates. 

5.  That  credit  was  extended  to  the  bankrupt  cor- 
poration and  its  predecessor  in  interest  by  many  firms 
throughout  the  state  of  California  on  the  strength  of 
the  ownership  of  said  stores. 

I. 

The  testimony  all  shows  and  the  special  master  found 
[Tr.  p.  29  &  46],  that  all  subscriptions  were  miade  as 
individuals  and  not  as  an  association,  and  there  is 
neither  evidence  nor  finding  of  any  interest  of  the  San 
Diego  Co-operative  Association  in  the  litigation  or  in 
the  stores.  We  contend  that  said  association  has  no 
capacity  to  sue. 

11. 

The  evidence  shows  that  at  least  four  members  of 
the  board  of  directors  of  the  local  association  had 
knowledge  at  all  times  that  these  stores  were  being 
held  out  to  the  world  as  the  property  of  the  Pacific 
Co-operative  League  Stores  Inc.,  [Tr.  p.  97,  testimony 
of  Walter  Huggins;  Tr.  pp.  115-116  testimony  of  J. 
N.  Bischoff;  Tr.  120,  testimony  of  Walter  Barnes;  Tr. 
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p.  123,  testimony  of  John  S.  Seibert;  Tr.  p.  127,  testi- 
mony of  Nora  White  Simpson.] 

III. 

The  court  in  its  opinion  seems  to  have  overlooked 
the  fact  that  the  Pacific  Co-operative  League  has  a 
great  many  creditors  besides  the  San  Diego  creditors, 
and,  that  the  result  of  the  decision  is  to  deprive  these 
creditors  of  their  rights  in  the  premises.  These  stores 
all  had  signs  on  them  which  read,  *'San  Diego  Branch 
Pacific  Co-operative  League  Store  No.  1,  Store  No.  2, 
Store  No.  3"  respectively,  thus  proclaiming  to  the 
world  that  the  stores  were  owned  by  the  corporation 
and  not  by  the  local  association.     [Tr.  p.  85.] 

If  the  only  creditors  to  be  considered  were  the  credit- 
ors of  the  San  Diego  stores  there  might  be  no  great 
harm  done  by  the  court's  ruling.  But  what  of  the 
creditors  whose  claims  are  general  claims  against  this 
bankrupt  concern  such  as  H.  A.  Floatin  with  his  four 
thousand  ($4,000.00)  dollar  claim  [Tr.  p.  134]  ?  Surely 
these  general  creditors  have  some  rights  in  the  prem- 
ises which  the  court  is  bound  to  protect  as  against  these 
people  who  allowed  the  corporation  to  obtain  credit 
on  the  faith  of  its  ownership  in  these  stores.  Even  the 
San  Diego  creditors  were  referred  to  San  Francisco 
for  credit  information  [testimony  of  C.  O.  Relstoff,  Tr. 
p.  105].  The  president  of  the  local  association  at  all 
times  knew  that  the  Pacific  Co-operative  League  was 
operating  a  number  of  stores  throughout  the  country 
[testimony  of  J.  N.  Bischoff,  Tr.  pp.  Ill,  112].  Money 
was  borrowed  by  the  corporation  [testimony  of  H.  H. 
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Dobbs,  p.  138].  What  is  to  become  of  the  rights  of 
these  general  creditors  if  the  court's  decision  is  allowed 
to  stand? 

It  seems  to  appellant  that  there  has  been  proven  a 
clear  case  of  estoppel  against  the  subscribers  to  "loan 
capital,"  by  their  holding  out  the  corporation,  for  a 
year  and  a  half  as  the  owner  of  these  stores  while 
creditors  were  advancing  credit  on  the  faith  of  such 
ownership. 

IV. 

The  trustee  stands  in  the  position  of  a  creditor  hold- 
ing a  lien  by  legal  or  equitable  proceedings.  If  any 
creditor  could  maintain  an  attachment  or  execution 
against  these  stores  over  the  third  party  claim  of  the 
local  association,  then  the  trustee  is  entitled  to  the 
property.  The  San  Diego  creditors,  by  the  court's 
own  ruling,  have  such  a  right.  But  in  what  way  are 
their  rights  superior  to  those  of  H.  A.  Floatin,  or  any 
other  creditor?  They  are  all  general  creditors  of  the 
Pacific  Co-operative  League  [testimony  Walter  Hug- 
gins,  pp.  96,  97].  All  claims  of  San  Diego  creditors 
are  against  the  Pacific  Co-operative  League. 

There  is  no  escaping  the  conclusion  that  if  the  de- 
cision of  the  court  stands,  the  San  Diego  Co-operative 
Association,  comprising  presumably  one-half  of  the 
subscribers  of  "loan  capital"  will  get  these  stores  free 
and  clear  and  the  creditors'  rights  will  not  be  pro- 
tected. They  never  sold  the  San  Diego  Co-operative 
Association  any  goods  and  are  complete  strangers  to 

them. 

Respectfully  submitted, 

W.  T.  Craig, 
Joseph  Kirk, 
Norman    A.    Bailie, 

Attorneys  for  Appellant.^*^'' 


Due  service  of  the  within,  and  receipt  of  a 
copy  thereof,  is  hereby  admitted  this .  ci^l. .  day 
of  April,  A.  D.  1924. 


Tn/lhfn/)  ii)^   ffM^Ai^ 


ttorneys  for  Appellee. 


